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First Circuit affirms summary judgment of forfeiture despite attorney’s failure to raise statute of limitations defense because Sixth Amendment guaranty of effective assistance of counsel in criminal proceedings does not extend to civil proceedings and because complaint nevertheless was filed timely. (350, 695) The government filed a civil forfeiture action against eight parcels of real property, $12,187 in currency, six vehicles and five financial accounts. After the claimant filed a timely claim and answer, the district court stayed the action pending his ultimate conviction in his parallel criminal case for intent to distribute marijuana. The government moved for summary judgment with an evidentiary record comprising 12 affidavits and numerous exhibits supporting its allegations that all of the defendants were purchased with drug proceeds and that four parcels had been used to facilitate drug trafficking. The claimant argued for the first time in response that the forfeiture complaint was filed outside the five-year limitations period of 19 U.S.C. §1621. The district court ruled that he waived any statute of limitations defense when he failed to raise that affirmative defense in a responsive pleading, and also held that the forfeiture proceeding was timely filed in any event, and granted summary judgment. The claimant appealed, also alleging in part that he was denied effective assistance of counsel. Unable to contest forfeiture on the merits, the claimant requested a remand to enable him to present evidence that the DEA necessarily had knowledge of his illegal activities before 1996, although he failed to produce any such facts when responding to the United States' summary judgment motion. With that not having been done at the district court level, when it was appropriate to do so, however, the court held that he cannot properly salvage the issue now. The claimant next argued that his delay was due to ineffective assistance of counsel, because his original counsel, initially retained by his girlfriend, filed an answer on his behalf that did not raise a limitations-based affirmative defense. After changing attorneys and then acting pro se, when the government moved for summary judgment, the claimant filed a motion requesting that counsel be appointed to represent him. New counsel raised the statute of limitations defense, though he did not move to amend the pro se answer to include the statute of limitations defense even after the government had highlighted that procedural defect in its reply. The court of appeals held that the Sixth Amendment's guaranty of effective assistance of counsel in criminal proceedings does not extend to civil proceedings. No potentially viable claim of ineffective assistance existed in any event, because the statute of limitations is triggered only when the government discovers that a particular asset is involved in an offense, and the claimant “did not produce even a shred of evidence” supporting his claim that federal officers were aware of his criminal activity before 2001. Thus, the summary judgment was affirmed. U.S. v. 6 Fox Street, 2007 WL 765706 (1st Cir. 2007) (March 15, 2007).

2nd Circuit applies equitable tolling to make forfeiture of ERISA accounts timely. (350) Claimants ran an ambulance service to transport Medicare beneficiaries to and from dialysis centers, doctors’ office, clinics, and hospitals. They were convicted of making false claims and fraud against Medicare. The government also filed a civil action to forfeit proceeds of claimants’ pension plans. The district court granted summary judgment to the claimants, holding that the one-year statute of limitations, 18 U.S.C. Section 984, period had run, and the government was not entitled to equitable tolling. The 2nd Circuit held that equitable tolling applied to the one-year statute of limitations from the date of the fraud offenses until the time that papers providing for the pension plan’s termination were filed and funds were distributed to claimant-beneficiaries. The fraudulently obtained funds were deposited into an ERISA-governed pension plan, which the government was precluded from seizing by ERISA’s anti-alienation provision. Because civil in rem forfeiture is brought against defendant property that has allegedly been involved in criminal activity, if the ERISA funds cannot be seized, at least constructively, forfeiture proceeding cannot move forward because the court will not have jurisdiction. The 2nd Circuit held that, although technically the government could have initiated a premature action when it learned of the funds, it likely would have been an abuse of discretion for the court to have allowed an action to proceed when funds could not be seized in the foreseeable future. Vacated and remanded. U.S. v. All Funds Distributed to Weiss, 2003 WL 22138504, (2nd Cir., Sept. 17, 2003).

3rd Circuit holds that statute of limitations did not bar government’s seizure of contents of shipping containers. (350) U.S. Customs Service agents seized the contents of two shipping containers in December 1990. See U.S. v. Oriakhi, 57 F.3d 1290 (4th Cir. 1995). The owner of the containers was convicted for conspiracy to import heroin into the United States. The U.S. Customs Service bought an administrative forfeiture against the container contents. The government attempted to send three notices to the owner, but he claims to have never received the notices and the government does not contest the claim. The owner failed to make a timely claim on the container contents, so the contents were administratively forfeited in 1991. In 1999, the New Jersey district court set aside the administrative forfeiture, citing the failed notice attempts, and ordered the government to initiate judicial forfeiture proceedings rather than compensate the owner for the value of the container contents. The government initiated judicial forfeiture proceedings in December 2001 and moved for summary judgment in January 2002. The owner argued that the new forfeiture action was barred by the five-year statute of limitations at U.S.C. Section 1621. The New Jersey district court held that the owner was collaterally estopped from making the first argument and that the statute of limitations should be equitably tolled. The 3rd Circuit held that CAFRA applied to the December 2001 forfeiture action. Noting that because no Section 983(e)(1) motion was made, the Section 983(e)(2)(A) provision did not apply. Rather, the owner filed his motion under F.R.Crim.P. 41(e) in 1997, three years before CAFRA was enacted. Thus, the 3rd Circuit concluded that, even though CAFRA applies to this case, the six-month limitations period at Section 983(e)(2)(B)(ii) does not. Grant of summary judgment to government was affirmed. U.S. v. Contents of Two Shipping Containers Seized at Elizabeth, New Jersey, 2004 WL 2382294 (3rd Cir., Oct. 26, 2004).

3rd Circuit holds that statute of limitations was tolled during the time the funds were absent from the United States. (350) While executing a search warrant, DEA agents found records for accounts in the United Arab Emirates that contained $550,000 held in the suspect’s name. Defendant pleaded guilty and admitted to trafficking in heroin from Pakistan and admitted having no legitimate income, but he claimed the account funds derived from the sale of real estate in Pakistan and gold trading in the UAE. Six years after he pleaded guilty, and after repeated but unfruitful inquiries through UAE law enforcement channels about proposed money laundering legislation there, the U.S. filed a forfeiture complaint against the contents of the accounts. The complaint and warrants for arrest in rem were served in the UAE, and claimant’s motion to dismiss was denied. The district court then entered a consent judgment forfeiting the contents of the UAE accounts. On appeal, the claimant argued that the forfeiture action was barred by the 5-year statute of limitations at 19 U.S.C. Section 1621. The 3rd Circuit held that when a statute’s language is plain, as in Section 1621, the sole function of the Court “is to enforce it according to its terms.” Under the plain language of Section 1621, the forfeiture proceedings against the accounts in the UAE commenced during the “absence of the property” from the U.S. Congress’ silence as to whether the statute tolled during the absence “does not signify that it did not intend for the statute of limitations period to be tolled indefinitely for bringing forfeiture actions against the proceeds of drug sales located in foreign countries.” The 3rd Circuit noted that the government faces a huge task in securing foreign assistance to stem the international drug trade and deal with its effects, so Congress may have “simply intended to give law enforcement some leeway.” Thus, the 3rd Circuit concluded that the statute of limitations did not run against the government’s forfeiture claims against the funds in the foreign accounts. Affirmed. U.S. v. Contents of Account Number 03001288, 2003 WL 22211479, (3rd Cir., Sept. 25, 2003).

6th Circuit holds that either an administrative or a judicial forfeiture action brought within 120 days of the seizure of firearms will toll the 18 U.S.C. Section 924(d) deadline. (350) In 1994, BATF agents executed a search warrant at defendant’s home and seized 93 firearms and ammunition. Defendant at the time was prohibited from possessing firearms because he was previously convicted for violations of the Gun Control Act. A month after seizure, the BATF commenced administrative forfeiture proceedings. He was convicted and sentenced, and on direct appeal his conviction and sentence were affirmed. Nearly five years after seizing the 93 firearms, the government filed a civil forfeiture action under 18 U.S.C. Section 924(d), which the owner pro se moved to dismiss on statutory and constitutional grounds. The motion to dismiss was denied, and the government’s motion for summary judgment was granted. The 6th Circuit held that either an administrative or a judicial forfeiture action brought within 120 days of the seizure will toll the Section 924(d) deadline. The 6th Circuit also found that the government’s five-year delay in bringing proceedings and its six-month delay in serving defendant with process did not rise to the level of a due process violation. The 6th Circuit also held that defendant pro se is not entitled to notice of the requirements in responding to a summary judgment motion, and even if he were so entitled, any alleged error was harmless. Affirmed. U.S. v. Ninety-Three (93) Firearms, 2003 WL 21210444 (6th Cir., May 27, 2003).

Ninth Circuit holds that government may apply ex parte without notice to claimants for extension of time to file forfeiture complaint, and that district court maintains jurisdiction to determine competing claimants’ alleged interests in defendant property even after forfeiture complaint is involuntarily dismissed. (310, 350) This case arose out of acts of fraud allegedly masterminded by Christopher Kim on two South Korean corporations, DAS Corporation and Optional Capital, Inc. According to the complaint, Kim, a United States citizen working in South Korea, fraudulently obtained control over a South Korean corporation that Kim renamed Optional Ventures Korea, Inc. Kim then allegedly embezzled millions of dollars from this corporation, transferred the funds into bank accounts in the United States, and used the money to acquire the various assets at issue in this appeal. The Republic of Korea requested that the United States extradite Kim. As a result of the extradition request and a subsequent investigation, the United States seized more than $1 million in three U.S. bank accounts along with six vehicles in May 2004. The FBI sent timely notice to the interested parties of the government's seizure of and intent to administratively forfeit those properties pursuant to 18 U.S.C. §983(a)(1)(A)(I). Kim and his family members filed timely claims contesting the forfeiture. Because it was still investigating Kim's fraud, the government filed ex parte applications and received three 90-day extensions of time to file its civil forfeiture complaint, pursuant to 18 U.S.C. §983(a)(3)(A). As a result, it eventually seized other assets in April 2005. In May 2005, the government filed its complaint for forfeiture of the May 2004 properties. The Kim Claimants then filed verified statements of interest contesting the forfeiture of all the defendant assets. Optional and DAS also filed verified claims to the property, and Optional filed an answer. The Kim Claimants filed a motion to dismiss the complaint as to the May 2004 properties because the government had not timely filed the complaint. The district court granted the Kim Claimants' motion to dismiss. The district court also ruled that claimants DAS and Optional had standing as victims of Kim's alleged fraud, and thus deferred ruling on the disposition of the defendant property. Subsequently, the district court held that, following its Rule 12(b)(6) dismissal of the government's forfeiture complaint, it no longer had jurisdiction to adjudicate competing claims to the dismissed properties. Thus, the court granted the Kim Claimants' motion for an order releasing the May 2004 properties. DAS, Optional, and the government appealed. The appeals court first held that the Kim Claimants had standing to move for the dismissal of the government's complaint because in their pleadings, they specifically alleged an ownership interest in the May 2004 properties, which was sufficient at the initial stages of the litigation to establish that they had standing to challenge the civil forfeiture action. The court next concluded that a court is authorized to grant ex parte extensions of the deadline to file civil forfeiture complaints. If a claim is filed, the government then has 90 days from the date the claim was received by the seizing agency to file a civil complaint, or the civil forfeiture of the property in connection with the particular underlying offense is forever barred; however, the 90-day period may be extended for good cause by the court pursuant to 18 U.S.C. §983(a)(3)(A). The court held that although that section does not contain express authorization for ex parte applications for extensions of time to send written notice, it could reasonably infer that Congress intended to authorize them, and to hold otherwise would thwart one of the objects of the statute by forcing the government to reveal when an investigation that led to an initial seizure of property is ongoing and has a broader scope than might be apparent from the initial seizure. Moreover, the court concluded that even assuming the district court properly dismissed the government's complaint, it retained jurisdiction to adjudicate the competing claims to the property. To conclude otherwise would do violence to the general principle in in rem forfeiture actions that jurisdiction, once vested, is not divested. U.S. v. Real Property Located at 475 Martin Lane, Beverly Hills, CA, 2008 WL 4445304 (9th Cir. 2008) (October 3, 2008).

Alabama District Court holds that government may proceed under statute providing for civil forfeiture of funds traceable to SUA, with five-year limitations period. (350) The government filed a civil forfeiture complaint under the civil money laundering statute, alleging money laundering violations against a Medicare provider. The government alleged health care fraud as the specific unlawful activity. The claimants filed a motion to dismiss, arguing that under 18 U.S.C. Section 984(b), the government is prohibited from commencing a seizure of fungible goods from a bank for an offense more than one year after the commission of the alleged offense. They contended that the contents of the seized bank accounts are fungible property. The government argued that the seizure of the bank accounts was pursuant to 18 U.S.C. Section 981, which statute of limitations is five years, not one year. The Middle District of Alabama District Court reasoned that when the government cannot prove traceability of fungible property, as required by the statute providing for civil forfeiture of funds involved in, or traceable to property involved in, SUA, the government may proceed under the statute governing the civil forfeiture of fungible property. When the government can establish that property is traceable to an offense that gives rise to forfeiture, it is free to proceed under any other provision of law, including the former statute, whether or not the property is fungible. The Middle District of Alabama District Court held that the government could proceed under the civil money laundering statute, Section 981, providing for civil forfeiture of funds traceable to specific criminal activity, with the five-year limitations period. Motion to dismiss denied. U.S. v. Contents of Four Bank Accounts Located in The Bank of Dadeville, 2004 WL 1822397 (M.D. Ala., Aug. 6, 2004).

California district court dismisses complaint because administrative claim may be filed before seizure notice is served, and thus government failed to file complaint within 90 days from the date early claim was filed. (210, 250, 350) Postal inspectors became suspicious of an express mail package sent by the claimant addressed to Guerrero in San Diego, and called the claimant to inquire and express security concerns about the package, and asked permission to open it. The claimant told the inspector the package contained $10,000 and gave permission to open it. Subsequently, a narcotics dog was alerted on the package, a warrant was obtained, the package was opened and seized on the same day. The inspector explained the warrant was obtained despite his consent to open it because the investigators had become concerned when the narcotics dog alerted on the package. When the claimant learned the package was not delivered, he spoke with Guerrero’s brother, the ultimate intended recipient of the package, and said the package had been intercepted by the postal authorities and they thought it was somehow related to drug trafficking. Pursuant to 18 U.S.C. §983(a)(1)(A)(I), written notice of seizure must be sent within 60 days after the date of seizure. Although the 60-day notification period expired on April 10, 2006, on March 8, 2006, a postal inspection supervisor authorized a 30-day delay in giving notice until May 10, 2006, pursuant to 18 U.S.C. §983(a)(1)(B). On May 8, 2006, pursuant to Section 983(a)(1)(C), the government applied ex parte and under seal to the federal court for an additional 60-day extension until July 8, 2006, based on the representation that “[a]ny action by the Government at this point will jeopardize the investigation, whether it consists of returning the subject currency to the target or giving him notice of forfeiture proceedings.” The requested extension was granted. Meanwhile, on May 10, 2006, the claimant sent postal inspectors a completed Forfeiture Claim Form with supporting documentation and a letter. The claim was received on May 11, but the claimant was informed it was not accepted because the government had not yet issued a written notice. During the same time period, the claimant's counsel spoke with the postal inspector and was informed that the money was not being returned because the claimant and/or the currency was the subject of a criminal investigation. On July 3, 2006, written notices of forfeiture were sent to the claimant and other interested parties. On August 3, 2006, the claimant filed his second Forfeiture Claim Form together with a letter asserting that his original claim was properly filed on May 10. On August 8, 2006, the postal inspection attorney acknowledged receipt of the claim and expressed his disagreement with the claimant’s assertion that his May 10 claim was properly filed. On November 3, 2006, the government filed a complaint in this action. The claimant filed a claim and a summary judgment motion, contending the forfeiture complaint was untimely because it was filed more than 90 days after his May 10, 2006 claim. He also argued that the government's July 3, 2006 written notice of seizure was untimely because the time to give notice should not have been extended. The stated ground for extension, to avoid seriously jeopardizing the investigation, was not present because the persons under investigation knew they were investigated.


He argued that his May 10 claim was not premature because the statute says a claim can be filed “after the seizure,” and that based on the May 10 claim filing date, the government's complaint, filed November 3, 2006 was untimely under Section 983(a)(3)(A). The court held that Section 983(a)(2) is unambiguous. It sets forth the earliest and the latest time to file a claim, with “after the seizure” being the earliest. It does not include a requirement for a written notice prior to filing a claim. Although the government argued that Congress, in allowing 60 days notice to interested parties, “provided the seizing agency with, at a minimum, 60 days, to evaluate the seizure prior to being required to notice interested parties,” this argument is contradicted by the express language of the statute, which requires that notice be sent “as soon as practicable, and in no case more than 60 days after the date of seizure.” Aside from following the express terms of the statute, the plain meaning interpretation is consistent with the significance of actual notice in civil forfeiture. A person with actual notice of the seizure who did not receive a written notice and did not timely file a claim loses his or her right to set aside a forfeiture. It would be contrary to this provision to hold that a person with actual notice is prohibited from filing a claim until after receiving a written notice. Moreover, the statute as a whole, including the provisions of subparagraph (a)(1)(C) and (D) to delay notice, are not compromised by adopting the plain meaning of the claim filing provisions. If a claimant files a claim before the formal written notice is given and the 90-day period for filing a complaint is triggered, the government has several options to protect its investigation. Nothing prevents the government from using subparagraph (a)(1)(C) and (D) to delay sending written notice. The written notice may be postponed “only if there is reason to believe that notice may have an adverse result, ” according to 18 U.S.C. §983(a)(1)(D). Although a written notice is unlikely to have an adverse result with respect to an interested party who already has actual notice, it may have an adverse result with respect to other interested parties. Upon the expiration of the 90-day period for filing a complaint, the government may move to stay the civil forfeiture proceeding based upon a showing that “civil discovery will adversely affect the ability of the Government to conduct a related criminal investigation, pursuant to 18 U.S.C. §981(g)(1). The government may continue gathering evidence after filing the complaint, because “[n]o complaint may be dismissed on the ground that the Government did not have adequate evidence at the time the complaint was filed to establish forfeitability of the property,” pursuant to §983(a)(3)(D). Moreover, if the government identifies additional interested parties at a later time in the proceedings, Section 983(a)(1)(A)(v) allows for additional written notices even after filing the complaint. Following the plain meaning of the claim filing provision does not eviscerate the provisions which serve to protect the government's interests. The claimant had actual notice of the seizure on February 23, 2006, after speaking to the postal inspector. He filed his claim with supporting documentation on May 10, 2006. If he had not, he would run the risk, in the event he did not receive a written notice for whatever reason, of being precluded from challenging the forfeiture. Since the government was required to file a complaint no later than 90 days after the claim was filed, the complaint filed November 3, 2006 was therefore untimely. Pursuant to 18 U.S.C. §983(a)(3)(B), summary judgment was proper because the government must promptly release the seized property. In the alternative, the claimant had argued that the government's July 3, 2006 written notice of forfeiture was untimely because the two extensions of time to send it, totaling 90 days, were not based on any permissible grounds. The government's records did not show the grounds for the postal inspector's initial 30-day extension. The court noted the extension was granted on March 8, 2006, more than a month before the expiration of the 60-day notice period pursuant to Section 983(a) (1)(A)(I). The government's motion for a subsequent 60-day extension by court was based on subparagraph (D) (v), “seriously jeopardizing an investigation.” In making its motion to the court, however, the government provided no facts specifying how the investigation would be jeopardized by giving notice. Based on the facts known to the government at the time of the application to the court on May 11, 2006, its contention that to issue a notice of seizure would seriously jeopardize the investigation was disingenuous at best. If the government does not send notice of a seizure of property to the person from whom the property was seized, and no extension of time is granted, the government must return the property to that person without prejudice to the right of the government to commence a forfeiture proceeding at an alternate time, pursuant to 18 U.S.C. §983(a)(1)(F). In this case an extension of time was apparently granted because the government in its confidential filing did not bring to the court's attention the pertinent facts. Instead, these facts were buried in the exhibits. Thus, the extension was not warranted. The government's notice of seizure sent on July 3, 2006 was therefore untimely, and the claimant’s motion was granted for this alternative reason. U.S. v. $10,000.00 in U.S. Currency, 2007 WL 2330318 (S.D. Cal. 2007) (August 13, 2007).

Florida district court holds that although government served late notice of forfeiture proceedings, it did not have to return property to claimant since it already had initiated judicial proceedings, and claimant as courier did not have standing to contest proceedings. (220, 350, 320) Joint task force officers from U.S. Immigration and Customs Enforcement (“ICE”) seized 15 bundles that contained a total of $114,031.00 in United States currency from the claimant’s house. The claimant indicated that he was supposed to deliver the currency to another individual, and was told to call a number for instructions, which he did, but he was still waiting for the return call. A canine narcotics dog made a positive alert to the scent of narcotics on the large plastic bag in which the currency was found. Following the seizure, claimant's counsel wrote a letter to ICE counsel requesting that the matter be referred to the appropriate authorities for litigation, and sent another letter to the case agent stating that the claimant was represented by counsel in regard to the seizure of the defendant currency. U.S. Customs and Border Protection (“CBP”) sent a Notice of Seizure to the claimant but omitted the unit number of his condominium, and the notice was returned as “unclaimed.” A second notice was sent to the same address, again omitting the condominium unit number, but the claimant acknowledged having received it. Claimant’s counsel sent two letters demanding return of the currency, but the letters did not state the claimant's interest in the currency and were not submitted under oath, subject to penalty of perjury. Claimant filed a Rule 41 Complaint for return of the money and the government thereafter filed its Complaint for Forfeiture, and then moved to strike the claimant’s pleadings based on lack of standing. In his response, the claimant did not attempt to show why he had standing as a claimant or to demonstrate any ownership or possessory interest in the property seized, but instead argued that he was not required to show he had standing because the government admitted it did not give him notice of seizure within 60 days as required by 18 U.S.C. §983(a)(1)(F), which provides that if the government does not send timely notice of a seizure, and no extension of time is granted, it must return the property to that person without prejudice to its right to commence a forfeiture proceeding at a later time. The claimant argued that the statute should be read to prohibit the government from bringing a forfeiture proceeding until after the property has been returned to the person from whom it was seized. The court, however, held that the plain language of the statute does not say that the government is required to return the property before it can bring a forfeiture proceeding, and additional language of the statute states that the government is not required to return contraband or other property that the person from whom the property was seized may not legally possess. The government has alleged that the money is connected with drug trafficking and a dog made positive alerts to the scent of narcotics on the money, so drug trafficking proceeds are contraband not required to be returned. Moreover, the claimant did not claim to be otherwise involved or have any claim to the money other than to deliver it from one person to another. A courier does not have an ownership or possessory interest in a package, and the claimant did not otherwise adequately show how he might have an ownership or possessory interest in the money sufficient to convey standing. Therefore, the court held that his claim should be stricken. U.S. v. $114,031.00 in U.S. Currency, 2007 WL 2904154 (S.D. Fla. 2007) (October 4, 2007). 

Georgia district court denies claimant’s motion to dismiss based on late filing because administrative claim did not comply with statute's requirements, and thus time for filing complaint did not start until claimant filed proper declaration; court also dismisses claimant’s claim as finder of currency for lack of standing because currency was not “lost.” (350, 320) Claimant, a cab driver, received a call from the Marriott Hotel, and picked up his customer, who placed a suitcase in the trunk of claimant's car and directed claimant to take him to the Ritz-Carlton. Claimant was pulled over by the Georgia State Patrol for an illegal lane change, who asked if he could look in claimant's trunk. Claimant consented to a search and stated that his passenger had a bag in the trunk. Claimant denied ownership of the bag. The passenger denied knowing what was in the bag. A drug-detection dog was on the way and alerted to the odor of narcotics in or on the suitcase. The officer then cut a portion of the suitcase open and found bundles of currency wrapped in cellophane. The claimant denied any involvement with the defendant currency and the passenger disclaimed ownership of the currency. Neither was arrested and both were allowed to leave the police station. The cab driver later filed a claim and the government moved to dismiss, contending that he did not have a sufficient ownership interest in the defendant currency to establish standing to contest its forfeiture. Claimant contended that he was the owner of the currency because he found the suitcase on his property and no other party has made a claim to the property and, alternatively, that he has the rights to the funds as a fiduciary of the property for the true owner. The court found, however, that the currency was not "lost" at the time it was seized, the claimant was never in actual or constructive possession of the suitcase, he had no fiduciary duty to the owner, and there was no evidence he was the "bailee" for the true owner. Therefore, the court held he lacked Article III standing and granted the motion to dismiss claimant's statement of interest. Moreover, the court held that even if the claimant had standing, the court would not have granted claimant’s own motion to dismiss, because the government's forfeiture complaint was filed timely and stated a claim upon which relief can be granted. When claimant filed a Claim of Ownership with the DEA stating that he is the owner of the seized property, the DEA returned it as defective because it was not signed under oath "subject to penalty of perjury." Claimant then executed a declaration under penalty of perjury and argued the government's complaint was untimely because it was filed more than 90 days after claimant's first claim of ownership was filed. The court found that because claimant's first claim did not sufficiently comply with the statute's requirements, the time for filing the complaint for forfeiture did not start until claimant filed his proper declaration. Finally, the court held that because the amended forfeiture complaint gave a detailed description of the property to be forfeited and the circumstances of its seizure, it was sufficiently particular. U.S. v. $1,189,466.00 in U.S. Currency, 2006 WL 2228939 (N.D.Ga. 2006) (August 2, 2006). 

Illinois district court grants claimant’s motion to dismiss forfeiture complaint because it was filed one day past CAFRA’s 90-day limit. (350) The district court granted the claimant's motion to dismiss because the government filed its civil forfeiture action one day beyond the 90-day limitations period prescribed by 18 U.S.C. §983(a)(3). The government then moved the court for reconsideration, raising arguments it did not raise in its response to the motion to dismiss, including circumstances surrounding the establishment of so-called remote delivery locations for government law enforcement agencies and their role in the claim process. The government explained that a claim is “deemed” filed when received by the DEA Asset Forfeiture Section in Arlington, Virginia, rather than when it is received by the Forfeiture Counsel in Quantico, Virginia, with whom claimant was directed by the DEA to file his claim, because of security concerns arising out of the anthrax incident that immediately followed the September 11, 2001, terrorist attacks. The government, in its reply in support of its motion for reconsideration, raised and developed two additional arguments for the first time, complaining that the court, on its own motion, converted claimant's motion to dismiss to a motion for summary judgment, and seeking to excuse any late filing because it acted in good faith in light of its legitimate security concerns. As to the first argument, the court stated that the government did not have a procedural leg to stand on. After claimant filed his motion to dismiss, which included exhibits and factual assertions outside the four corners of the complaint, the government filed a response that did exactly the same. With respect to the government's request for a “good cause” extension for any filing of its complaint, neither claimant nor the court doubted for a moment the government's good faith or the need for security precautions in receiving mail such as the claim in this case. Nevertheless, as the court noted in its first opinion, both a claimant and the government are held to strict compliance with the statutory deadlines contained in 18 U.S.C. §983. The government is well aware of its security concerns, as well as its obligations to file complaints for forfeiture in a timely fashion. Its security concerns, however, cannot excuse an untimely filing, particularly when relief based on such an excuse is raised for the first time in a reply brief on a motion for reconsideration. The court further noted that the statute provides that it is the date of “filing” rather than the date of “receipt” that triggers the 90-day period, the very statutory language that defeats the government's position, because claimant's filing was more than 90 days before this action was filed. The notice to the claimant stated that all submissions must be filed with the DEA’s Forfeiture Counsel in Quantico, Virginia but that a claim is deemed filed when actually received by the DEA Asset Forfeiture Section in Arlington, Virginia. On its face the instructions in the notice contain two ways to “file” a claim, so to penalize claimant based on this confusing, ambiguous language would be improper. The claimant complied with the direction to “file” his claim with the Forfeiture Counsel in Quantico, Virginia, and because “filing” takes place “when [a paper] is delivered to the proper official and by him received and filed,” the 90-day period began to run when that filing took place. The complaint in the instant case was filed 91 days after that date, and therefore was untimely under the statute. The court thus denied the motion for reconsideration. U.S. v. Funds in the Amount of Three Hundred Fourteen Thousand Nine Hundred Dollars ($314,900.00), 2006 WL 794733 (N.D.Ill. 2006) (March 21, 2006).

Illinois district court holds that “commencement” of a forfeiture proceeding the date the complaint is filed, and CAFRA filing requirement is not applied retroactively. (350) The government was granted civil forfeiture of firearms possessed by a convicted felon. The district court ordered forfeiture, and, on an appeal brought by the claimant, the felon's wife, the Court of Appeals affirmed. Claimant moved pursuant to Federal Rule of Civil Procedure 60(b) to set aside the judgment of forfeiture on the basis that it was void for lack of subject-matter jurisdiction because the Court should have applied the provisions of the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), which had taken effect after the action was filed, but prior to district court's forfeiture order. Claimant alleged that the complaint for forfeiture was not filed within 90 days of the filing of her claim pursuant to CAFRA, but approximately 16 months after the claim was filed and about nine months after her cost bond was perfected. Consequently, she asserted that the Court lost subject-matter jurisdiction to forfeit the property on the effective date of CAFRA. The government argued that because the forfeiture proceeding was filed several months before the effective date of CAFRA, the Court should apply the law in effect at the time the complaint was filed. The Court noted that the Seventh Circuit had not specifically addressed the issue of retroactivity raised by the claimant, but most courts of appeal, except for the Sixth Circuit, have denied retroactive application of CAFRA. The Court thus concluded that the most logical reading of the relevant language in the statute is that CAFRA applies only to forfeiture proceedings commenced on or after August 23, 2000. Moreover, it held that the commencement of a forfeiture proceeding can mean only the point when the government first files a complaint for forfeiture in rem. The Court thus found that the government complied with the laws which were in effect at that time, and denied the claimant’s motion. U.S. v. Miscellaneous Firearms, Explosives, Destructive Devices, Ammunition, 399 F.Supp.2d 881 (C.D. Ill. 2005) (Nov. 22, 2005).

New York district court denies motion to dismiss complaint for failure to file within 90-day statute where extension of time was granted ex parte and without notice, because no notice requirement should be inferred in CAFRA. (350) The claimants in a civil forfeiture action sought dismissal of the complaint and return of the $140,000 seized by the government. The motion was referred to a magistrate judge, who submitted a recommendation that the motion be denied. The district court later adopted the recommendation. The forfeiture complaint arose out of two seizures of currency after a traffic stop. After notices were sent, the owners filed claims for the seized cash, which should have triggered, within 90 days, the government's commencement of a civil forfeiture action via the filing of a civil forfeiture complaint, pursuant to 18 U.S.C. §983(a)(3)(A). Instead, the government filed, ex parte and under seal, a request for a 90-day extension of the filing deadline, citing the need to protect an ongoing criminal investigation, which the court granted. The government filed its forfeiture action within the additional 90 days. The claimants then sought release of their funds and dismissal of the government's forfeiture complaint on the ground that the government failed to comply with the filing deadlines. The claimants argued that the forfeiture claims must be dismissed because the government failed to file a complaint within the 90-day filing, because the statute prohibited a court from extending the filing deadline in response to an ex parte application. Specifically, they contended that because certain sections of CAFRA expressly authorize ex parte submissions, and Section 983(a)(3)(A) does not, Congress must not have intended to authorize the government to apply ex parte for a filing deadline extension. The government argued that if Congress had intended to require claimants be notified of such an application, it would have included an explicit notice provision, as it did in other sections of CAFRA. In interpreting the statute, the Court first examines its language. The court first looked at the statute’s language, and found that the section does not expressly authorize the court to extend the filing deadline in response to an ex parte application by the government nor expressly impose a notice requirement on the party applying for the extension. As for the statutory structure, the claimants asserted that other provisions of CAFRA specifically provide for ex parte submissions, and the government responded that other CAFRA provisions include notice requirements. The court focused on provisions that involve government applications for judicial relief prior to the initiation of formal judicial proceedings, and cited Fed.R.Civ.P. 5(a), which provides that once a civil complaint is filed, service of court filings is ordinarily required unless the motion is one that may be heard ex parte. Therefore, Rule 5(a) obviates the need for statutory language requiring notice to claimants once a forfeiture action has been commenced. Section 983 contains only two other subsections that concern government applications to a court prior to the initiation of formal judicial proceedings. As shown earlier, Section 983(a)(1)(C), allows the government to seek and obtain a judicial extension of the deadline for sending notice to interested parties, but is silent as to whether it can be granted on an ex parte basis. However, the court held that to engraft a notice requirement would defeat the very purpose of that provision, which is intended to authorize a delay in notice where there is reason to believe that notice to interested parties may have an adverse result. The other provision, §983(j)(1)(B), allows the government to request a restraining order or injunction if, after notice and opportunity for a hearing, the court determines that certain conditions are met. The court held that this language suggested that CAFRA's drafters did not view the absence of express authorization to proceed ex parte as sufficient to impose a notice requirement on the government. Consequently, where Section 983 is silent regarding notice, and the service requirement of Rule 5(a) does not apply, no notice requirement may be inferred. Although Section 981(b)(4)(A) offers some “superficial” support for the claimants' position, in that it expressly authorizes the government to apply ex parte to the court prior to filing a forfeiture complaint restraining property of a foreign arrestee, the court said that the apparent disparity between Sections 981 and 983 can be readily reconciled, because the former operates to remove the notice and hearing requirement where the property owner's presence in a foreign country would make such a requirement unduly burdensome. The court rejected the completely opposite reasoning of the Central District of California in U.S. v. Credit Suisse Accounts, 2005 WL 5250030; U.S. v. One Hundred Forty Thousand Dollars in U.S. Currency, 2007 WL 2261650 (E.D. N.Y. 2007) (August 2, 2007).

New York district court dismisses complaint because government failed to file within CAFRA’s 90-day deadline after claimant’s submission of administrative claim to DEA. (350) On September 9, 2005, deputies searched a vehicle and found $35,000 in currency in the center console and a green suitcase which contained over $1,000,000 in currency. The claimant said the currency was his “personal money” and that he was a Native American and a medicine man, and that the currency constituted donations he received as a result of his ability to heal people. According to the resulting civil forfeiture complaint, a K-9 alerted on the bag containing the defendant currency was an indication that the K-9 detected the scent or presence of a controlled substance. The complaint also detailed information from several confidential sources, one of whom stated that he believed the claimant was involved in narcotics trafficking and had connections to a marijuana distributor on the Onondaga Indian Nation. On or about October 24, 2005, the claimant submitted a claim of ownership to the DEA to obtain judicial determination of the seizure. On May 10, 2006, the government filed the complaint. The claimant then moved to dismiss the complaint on the basis that it was barred by the statute of limitations, because the government failed to file a complaint within 90 days of the filing of his claim. The government opposed, arguing that forfeiture claims are subject to a five year statute of limitations, 19 U.S.C. §1621, and that the §983(a)(3)(A) 90-day filing deadline is one that expressly affords the Court the authority to extend the filing period for good cause shown. The court found that the government filed the complaint 198 days after the claimant filed his DEA administrative claim, and nothing in the complaint suggested that the government requested an extension of time for filing the complaint. Thus, the court held that the complaint fails to state a claim upon which relief can be granted and granted the claimant’s motion to dismiss. In a footnote, the court noted that the government timely filed a complaint in the Southern District of Georgia 88 days after the claim was filed; however, it voluntarily dismissed that complaint without prejudice pursuant to Rule 41(a)(1)(i). The court stated that even if it assumed the filing of that complaint tolled the filing period, and the calculation of the 90 days resumed upon dismissal, the filing of the second complaint 56 days after the government voluntarily dismissed the first complaint would still be untimely, since the government cited no case law indicating that the 90-day time period starts anew upon the voluntary dismissal of a complaint. The government further asserted that because it served the second complaint within 120 days of the filing of the complaint in the Southern District of Georgia, it complied with the 120-day service requirement of Rule 4(m) and the Court should find it adhered to §983(a)(3)(A). Again, the government cited no case law for this proposition, nor does the statute contain any indication that so long as the government meets Rule 4(m)'s service requirement (in a different district), it is in technical compliance with §983(a)(3)(A). U.S. v. $1,073,200.00 in U.S. Currency, 2007 WL 1017317 (N.D. N.Y. 2007) (March 30, 2007).

New York District Court finds legally sufficient notice to uphold administrative forfeiture of seized cash. (350) DEA agents seized $21,000 from defendant’s house after arresting him there on narcotics charges. His counsel requested return of the money from DEA to pay for his fees. After the counsel explained that the funds were derived from legitimate sources, the U.S. Attorney’s Office decided not to pursue the forfeiture of the funds and agreed not to oppose the DEA’s return of the funds to defendant. DEA had commenced administrative proceedings to forfeit the seized cash, and notices and publications ensued. Notice of administrative forfeiture was sent to and signed for at the attorney’s office. The lawyer called the AUSA, and the AUSA reminded him that there was a deadline in the future by which he was required to file a claim to challenge the administrative forfeiture by DEA. Nonetheless, no administrative claim was filed and the cash was declared administratively forfeited. Defendant filed a Fed.R.Crim.P. 41(e) motion seeking return of the cash. The S.D.N.Y. District Court found no defect in notice to claimant and his counsel and denied the Rule 41(e) motion. U.S. v. Hewett, 2003 WL 21355217 (S.D.N.Y., June 10, 2003).

Tennessee district court grants summary judgment for claimant estate because government failed to file civil forfeiture complaint within five-year statute of limitation, and criminal case did not equitably toll statute because government never moved for a stay. (350) An indictment alleged that a University of Alabama football booster paid public high school football coach $150,000 to encourage one of his star players to sign with the University’s football program. The payments occurred from September 2, 1999 through October 6, 2000. According to the indictment, to avoid currency transaction reporting requirements, the defendant made the payments in increments of less than $10,000. A jury trial began on January 24, 2005, after which the jury returned a verdict of guilty on all counts and concluded that funds in the amount of $96,100.00 should be forfeited. The parties entered into a consent preliminary order of forfeiture, and the defendant deposited a cashier's check in the forfeiture amount with the clerk; however, he died in a fall at his home while the appeal was pending. On June 9, 2006, the Sixth Circuit Court of Appeals vacated the conviction and order of forfeiture, and ordered the return of the $96,100.00. The government then filed a civil complaint for forfeiture against the currency, and the executor of the defendant's estate submitted a claim contesting forfeiture. The parties filed cross-motions for summary judgment. The claimant argued that the government's complaint is time-barred. The court found that actions under the customs laws must be commenced within five years after the time when the involvement of the property in the alleged offense was discovered. The statute of limitations has been enforced according to a ‘‘known or should have known’’ standard, which is short-hand for the rule that an offense is discovered when the Government discovers or possesses the means to discover the alleged wrong, whichever occurs first. The Government conceded it did not file its complaint within the five-year statutory period, but argued that the period should have been equitably tolled while the defendant’s criminal case was pending, maintaining it diligently pursued forfeiture in the criminal case but was prevented from a successful forfeiture only by Young's death. It also insisted that the claimant estate was not prejudiced, since the defendant had notice of the government's intent to forfeit the property by way of the indictment filed within the five-year period. The court noted, however, that Congress contemplated the contemporaneous filing of criminal and civil forfeiture proceedings pursuant to the stay provisions of 18 U.S.C. §981(g)(1); however, the government elected not to do so, choosing instead to stand by and do nothing while the statutory period expired. Thus, the court held that equitable tolling does not apply and granted summary judgment for the claimant estate. U.S. v. Ninety-Six Thousand One Hundred Dollars ($96,100.00) in U.S. Currency, 2007 WL 701249 (W.D. Tenn. 2007) (March 2, 2007).

Utah district court denies claimant’s motion to dismiss complaint because probable cause for forfeiture existed and claimant was not prejudiced based on four-year delay in instituting proceeding because money had been held as evidence pending his criminal case. (350, 360) Bush was charged with distribution of cocaine base and police seized $3,294 from his person. After he was convicted by a jury, he filed a motion in the criminal proceeding against him for the return of the seized currency. The government then filed and served Bush with a civil forfeiture complaint, who filed a motion to dismiss and compel release of the property pursuant to Fed.R.Civ.P. 12(b)(6). The government filed both its response to the motion and an application for entry of default. Bush subsequently filed a verified statement with the court and then filed a second motion to dismiss, arguing that the government (1) willfully misstated the facts in its complaint to mislead the court, (2) did not provide enough evidence to show probable cause to warrant the civil forfeiture, and (3) violated his due process rights by holding the seized money for four years without starting proper forfeiture proceedings. The court first held that in a civil in rem forfeiture action, the government may not rely on the liberal notice pleading rules, but rather must set forth the circumstances and specific facts with particularity in its complaint. Here, the amended complaint contained information with sufficient particularity regarding the dates of purported exchanges and the specific type and quantity of the controlled substance, and also sufficiently states Mr. Bush's role in the drug sales to survive Supplement Rule E(2)(a) scrutiny. Moreover, according to 18 U.S.C. §983(a)(3)(D), the government need not establish forfeitability of the property until trial, and therefore dismissal based on lack of probable cause is not proper. Nevertheless, the government sufficiently demonstrated probable cause for bringing a civil forfeiture of the funds. Although during the discovery process, certain facts may come to light that weigh in favor of Mr. Bush's argument, but at this stage of the pleadings the court may not grant a motion to dismiss based on probable cause or sufficiency of the evidence arguments. Finally, although the government conceded that it did not bring the forfeiture action until four years after the FBI booked the funds into evidence, the property was held as evidence in the criminal proceeding, and there was no undue delay and violation of Bush’s due process rights. The government had a pending criminal proceeding against Bush until the Tenth Circuit affirmed his conviction, which justified the delay in instituting civil forfeiture proceedings. Moreover, Bush did not exercise his right to file a claim on the funds at any point much earlier in the process, and did not demonstrate or allege any prejudice to his ability to defend against the civil forfeiture based on delay. U.S. v. $3,294.00 in U.S. Currency, 2006 WL 1982852 (D. Utah 2006) (July 13, 2006).
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