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§670 Fourth Amendment Issues 



Supreme Court approves warrantless seizure of vehicle if police have probable cause to believe it forfeitable. (670) Two months after Florida police officers observed defendant using his car to deliver cocaine, they arrested him at his workplace on unrelated charges. At the same time, the officers seized the car without first obtaining a warrant because they believed the vehicle’s prior involvement in narcotics transactions made it subject to forfeiture under Florida law. Relying heavily on its view that a seizure of this kind would not have been regarded as unlawful at the time the Fourth Amendment was framed, the U.S. Supreme Court held that police may seize a vehicle without a warrant where they have probable cause to believe the vehicle is contraband subject to forfeiture under state or federal law. The Court noted that the First, Second, and Fourth Congresses passed laws authorizing federal officers “to conduct warrantless searches of ships and to seize concealed goods subject to duties.” The Court read these statutes to embody recognition by the founding generation that Fourth Amendment reasonableness must account for the portability of the goods or conveyance searched or seized. It noted that long-settled law permits police to make warrantless searches of automobiles when they have probable cause to believe a car contains evidence or contraband, Carroll v. U.S., 267 U.S. 132 (1925), and found no reason to distinguish cases in which the automobile itself “is the contraband that the police seek to secure.” Justices Souter and Breyer filed a concurring opinion cautioning against reading this case as “a general endorsement of warrantless seizures of anything a State chooses to call ‘contraband,’ whether or not the property happens to be in public when seized.” Justices Stevens and Ginsburg dissented. Florida v. White, 526 U.S. 559, 119 S.Ct. 1555 (1999).xe "Florida v. White, 526 U.S. 559, 119 S.Ct. 1555 (1999)."
Supreme Court holds that 4th Amendment ex​clusionary rule applies to forfeiture proceedings. (670) Although forfeiture pro​ceedings are "civil" and "in rem" in nature, forfeiture in most instances is a penalty for a criminal offense. Thus, evidence seized in violation of the Fourth Amendment is inadmis​sible in a forfeiture case. One 1958 Plymouth Sedan v. Pennsylva​nia, 380 U.S. 693 (1965).xe "One 1958 Plymouth Sedan v. Pennsylva​nia, 380 U.S. 693 (1965)." 

1st Circuit affirms that court clerk can is​sue arrest warrant in rem for civil forfei​ture without prior de​termination of proba​ble cause. (670) Relying on U.S. v. Pappas, 613 F.2d 324 (1st Cir. 1980), the dis​trict court held that the government must obtain a judicial find​ing of probable cause before "arresting" a property pursuant to a civil for​feiture ac​tion. The 1st Circuit reversed, holding that amended Rule C(3) of the Supple​mental Rules for Certain Admiralty and Maritime Claims clearly allows a deputy court clerk to issue an arrest warrant in rem pursuant to a civil forfeiture com​plaint, with​out a prior determination of probable cause by an independent judi​cial officer. This pro​cedure does not vi​olate the 4th Amendment, since it does not involve a government "seizure" of the real property. The marshal's posting of the arrest warrant serves as notice to the in rem defendant of the civil complaint filed against it. Claimant is not denied access to the property. The warrant merely brings the real property under the jurisdiction of the court. While the posting of an arrest warrant might hin​der an owner's ability to sell the prop​erty, it does not amount to such a depri​vation of property rights so as to war​rant due process protection under the 5th Amend​ment. U.S. v. Twp 17 R 4, Certain Real Property in Maine, 970 F.2d 984 (1st Cir. 1992). xe "U.S. v. Twp 17 R 4, Certain Real Property in Maine, 970 F.2d 984 (1st Cir. 1992).  "
1st Circuit holds that because forfeiture notice was adequate, there was no waiver of sovereign immunity. (670) Currency seized from plaintiffs' residence was adminis​tratively forfeited by the DEA. Plaintiffs' filed a civil rights action against the DEA under 28 U.S.C. §1331, alleging insufficient no​tice of the administrative proceeding, and that the currency was seized in violation of the 4th Amend​ment. The 1st Circuit held that be​cause the notice was adequate, plaintiffs lost the waiver of sovereign immunity that had allowed the court to entertain the action, and thus the district court had no jurisdiction to consider plaintiff's 4th Amend​ment claim. Sarit v. U.S. Drug Enforce​ment Administra​tion, 987 F.2d 10 (1st Cir. 1993).xe "Sarit v. U.S. Drug Enforcement Administra​tion, 987 F.2d 10 (1st Cir. 1993)."
1st Circuit finds no error in denial of Franks motion chal​lenging forfeiture affidavits. (670) The claimant ar​gued that the govern​ment's forfeiture affidavit contained false state​ments and material omissions entitling him to a hearing un​der Franks v. Delaware, 438 U.S. 154 (1978). The 1st Circuit rejected the argument, holding that many of the alleged flaws in the affidavit appeared to be inno​cent mistakes or at most negligent omissions. More​over, the court held that even if all of the omissions were cor​rected and the alleged false​hoods were dis​regarded, "there still would exist more than enough evidence to estab​lish probable cause." The motion was properly de​nied. U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990).xe "U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990)."
1st Circuit upholds refusal to hold Franks hearing on for​feiture affidavit. (670) The claimants argued that the state search warrant, on which probable cause for the forfeiture was based, relied on false information, and that the district court should have conducted a hearing pur​suant to Franks v. Delaware, 438 U.S. 154 (1978). The 1st Circuit rejected the argument, holding that the claimants failed to meet their burden to show a need for such a hearing. They produced only "(1) a demonstrably false affidavit containing hearsay statements, and (2) a low quality tape that tends, on the whole, to confirm, rather than contradict, the truth of [the] detective['s] state​ments." U.S. v. Parcel of Land and Resi​dence Lo​cated Thereon, 896 F.2d 605 (1st Cir. 1990).xe "U.S. v. Parcel of Land and Resi​dence Lo​cated Thereon, 896 F.2d 605 (1st Cir. 1990)."
1st Circuit holds state police compliance with federal search rules allows admission of evidence (670) Claimant appealed the forfeiture of his multi-unit build​ing on the ground that the state police failed to comply with the rules regarding execution of search warrants. The 1st Circuit disagreed and affirmed the forfeiture, re​stating the pro​position that evidence seized by state offi​cials is admissible in a federal pro​ceeding if it com​ports with federal standards even though it falls short of state law requirements. No fed​eral officer need be present for this rule to ap​ply. Be​cause the warrant was executed during the daytime un​der Fed. R. Crim. P. 41(h) and the "knock and notice" provisions of 18 U.S.C. §3109 were satisfied, the evidence was admissible in the fed​eral civil forfeiture action. U.S. v. One Parcel of Real Prop​erty, 873 F.2d 7 (1st Cir. 1989).xe "U.S. v. One Parcel of Real Prop​erty, 873 F.2d 7 (1st Cir. 1989)."
2nd Circuit rejects challenge to forfeiture based on slope of warrant. (670) Edward Isenberg and his wife gave an apartment building to their son, Martin. Thereafter, officers executed a search warrant, found marijuana growing in the attic, and charged Martin with state narcotics crimes. After the search, Martin deeded the building back to his father for $1.00. The United States nonetheless filed a civil forfeiture action against the property. The Second Circuit found that the father was a straw purchaser not entitled to assert an innocent owner claim to the premises. In addition to the spurious nature of the transfer, the court noted that the son remained in possession and continued to manage the property. The court also rejected the father’s claim to ownership based on his alleged continuing obligation to make payments on the mortgage, which had never been assumed by his son. Finally, the court rejected Martin’s challenge to the forfeiture based on the claim that the search exceeded the scope of the warrant. U.S. v. The Premises and Real Property at 500 Delaware Street, Tonawanda, New York, 113 F.3d 310 (2d Cir. 1997).xe "U.S. v. The Premises and Real Property at 500 Delaware Street, Tonawanda, New York, 113 F.3d 310 (2d Cir. 1997)."
2nd Circuit upholds warrantless seizure of electronic transfer funds. (670) The 2nd Circuit upheld the warrantless seizure of funds being electronically transferred. Under 21 U.S.C. §881(b)(4), when the Attor​ney General has probable cause to believe that property is subject to forfeiture under section 881, the government is authorized to seize the property without judicial process. Here, the Assistant U.S. Attorneys, as repre​sentatives of the Attorney General, clearly had such probable cause. This was not a case in which the government stumbled into a seizure without any prior information about the subject property. The government knew that the head of a Colombian drug cartel, who had already been indicted for various drug and money laundering violations, would probably be directing the transfer of illicit in​come through particular New York banks to the accounts of several of his businesses in Colombia. In addition, as required by statute, the government initiated forfeiture proceedings promptly and in accordance with applicable customs laws. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit holds that exigent circum​stances justified warrantless seizures of funds being electronically transferred. (670) The govern​ment seized funds being electronically trans​ferred by a Colombian drug cartel from United States banks to Colombian and Pana​manian banks. The 2nd Circuit held that the warrantless seizures were justified by the exigent circum​stances exception to the warrant require​ment in the 4th Amendment. Circuit case law requires seizures made pursuant to 21 U.S.C. §881(b)(4) to comport with the 4th Amend​ment. Thus, a warrantless seizure is valid only if it falls within one the recognized ex​ceptions to the 4th Amendment. The court agreed that exigent circumstances were pre​sent: electronic transfers can be completed in a matter of minutes or hours, and the property at issue was fungible. The court also upheld those seizures made pursuant to an in rem warrant issued by a clerk of the court, pursuant to Supp. Rule C(3). Although the 4th Amendment requires probable cause at the time of seizure, the government need not obtain a judicial determin​ation of proba​ble cause before seizure. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit holds that illegal seizure does not bar later for​feiture action. (670) The govern​ment seized from de​fendant a suitcase carrying approximately $38,000 in small bills, after de​fendant provided conflicting explana​tions of how he obtained the money and why he was car​rying it. Af​ter further investigation uncov​ered incrimi​nating evi​dence, the DEA initiated a forfeiture action against the money. Defen​dant moved for summary judgement on the grounds that the government lacked probable cause at the time of the seizure. The district court granted the motion, ordering the gov​ernment to return the money and prohibiting it from ini​tiating any other forfeiture action against the same property. The 2nd Circuit re​versed, finding that the district court con​fused probable cause to seize the money and proba​ble cause for the forfeiture. Even assuming there was no probable cause for the seizure, there was no support in law for the drastic remedy of enjoining the gov​ernment from fur​ther at​tempts to forfeit the money. The court held that "an illegal seizure of property itself does not immunize that property from forfei​ture . . . and that evi​dence obtained indepen​dent of the illegal seizure may be used in the forfeiture action." Even if there was no proba​ble cause to seize the money, the government had established, by the time of the forfeiture ac​tion, proba​ble cause to believe that the money was for​feitable. Therefore, the burden of proof had shifted to de​fendant to establish that the money was not drug-related. U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990).xe "U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990)."
2nd Circuit assumes that 4th Amendment protections apply to civil forfeiture proceed​ings. (670) The claimant argued that the dis​trict court erred in denying her mo​tion for an evi​dentiary hearing under Franks v. Delaware, 438 U.S. 154 (1978). The district court as​sumed, without deciding, that Franks applies to a civil forfeiture pro​ceeding, and denied the motion for a hearing. The 2nd Circuit stated that there is authority for applying the protec​tion of the 4th Amendment to a civil forfeiture proceeding, citing One 1958 Plymouth Sedan v. Pennsyl​vania, 380 U.S. 693, 696 (1965). The court noted that since on appeal the govern​ment assumed arguendo that Franks applied, "we likewise make that assump​tion with​out needing to decide the issue." The court af​firmed the district court's denial of a Franks hearing be​cause the claimant "failed to make the requisite prelim​inary show​ing of falsity or reckless disregard." U.S. v. One Parcel of Prop​erty located at 15 Black Ledge Drive, Marlbor​ough, Conn., 897 F.2d 97 (2d Cir. 1990). xe "U.S. v. One Parcel of Prop​erty located at 15 Black Ledge Drive, Marlbor​ough, Conn., 897 F.2d 97 (2d Cir. 1990). "
4th Circuit says evidentiary hearing should have decided whether evidence was lawfully seized. (670) The government brought an in rem forfeiture action under 18 U.S.C. §981 against money and real estate seized during a warrantless search, contending that the property was used in illegal gambling. Claimants contended that the seizure violated the Fourth Amendment. The 4th Circuit held that the district court erred in failing to conduct an evidentiary hearing to resolve factual disputes. Evidence obtained in violation of the Fourth Amendment must be excluded from a civil forfeiture proceeding. Although the government contended that exigent circum​stances justified the warrantless entry into claimants' home, claimants' affidavit contradict​ed this. When material facts that affect the resolution of a motion to suppress evidence seized during a warrantless search are in conflict, the appropriate way to resolve the conflict is to hold an evidentiary hearing. U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994).xe "U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994)."
4th Circuit affirms that police had reasonable suspi​cion to support investigatory detention. (670) Defen​dant contested the district court's determination of probable cause to forfeit his car. Although defendant did not dispute the district court's finding that a substan​tial con​nection existed between the vehicle and the un​derlying criminal conduct, he con​tended that the finding of probable cause could not be sus​tained because the cocaine and drug parapher​nalia found in the car were obtained as a result of an illegal investigatory detention. The 4th Circuit found that the police officer who found the drugs had a reasonable articulable suspi​cion suffi​cient to support an investigatory de​tention. The officer ob​served a woman enter a conven​ience store and leave with only a cup of water. The officer's training and past work caused him to suspect that the woman obtained the cup of water in order to "cook up" illegal drugs. This suspicion was heightened when he observed the woman return to a vehicle backed into its parking space, and parked far away from other vehicles in the lot. As the officer approached the car, he saw defendant ner​vously bend over as if to secrete some​thing un​der the seat. When he ordered defendant to leave the car, he ob​served a white powder in between the seats in plain view. U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991).xe "U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991)."
4th Circuit holds arrest in rem warrants do not violate 4th Amendment. (670) Upon the government's filing a forfeiture complaint, the district court clerk issued a war​rant of arrest in rem, which served to bring the res within the jurisdiction of the court and authorized the govern​ment to seize the property. Defendant claimed that dis​trict court clerks may not issue warrants because they are not judicial officers and cannot make probable cause determina​tions. He further contended that Rule C(3) of the Supplemental Rules for Certain Admiralty and Maritime Claims violated the 4th Amend​ment by re​quiring clerks to issue an arrest war​rant for the property without making a proba​ble cause determi​nation. The 4th Circuit re​jected both arguments, holding that a warrant for arrest in rem serves merely to bring the res before the court, and is not a "warrant" within the meaning of the 4th Amendment such that the issuing authority must first make a proba​ble cause determination. The court did not address the question of whether the procedure would be constitutional if a clerk's warrant were relied upon for the seizure of property for which a warrant was required under the 4th Amend​ment. U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991).xe "U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991)."
4th Circuit rules lack of judicial determina​tion of probable cause prior to seizure of vehi​cle did not vio​late 4th Amend​ment. (670) Upon the government's filing a forfeiture com​plaint, the district court clerk issues a warrant of arrest in rem, which serves to bring the res within the jurisdiction of the court and autho​rizes the government to seize the prop​erty. Defendant contended that the seizure of his vehicle pursuant to the warrant of arrest in rem violated the 4th Amendment because it was is​sued without a prior finding of probable cause. The 4th Circuit rejected this argument. When police have probable cause to believe a car contains contra​band, they may seize it without a prior judicial deter​mination of probable cause without violating the 4th Amendment. The justification for a warrantless seizure does not disappear merely because the vehicle has been im​pounded. In defendant's case, the po​lice officer ob​served drug paraphernalia and a white powder between the seat of defendant's vehicle. Since the officer had reasonable cause to believe that the vehicle contained contra​band, he was jus​tified in seizing the automobile without a warrant. Since probable cause for the war​rantless seizure did not dissipate, the lack of judicial de​termination of probable cause prior to seizure pursuant to the warrant of arrest in rem did not vio​late the 4th Amendment. U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991).xe "U.S. v. Turner, 933 F.2d 240 (4th Cir. 1991)."
5th Circuit finds Dallas violated 4th Amendment by seizing vacant buildings without judicial warrant. (670) City of Dallas urban renewal authorities were concerned at the condition of two vacant apartment buildings owned by plaintiffs. After a series of hearings concerning the condition and repairability of the structures, the City seized and demolished them as “urban nuisances.” The Fifth Circuit held that the City violated the Fourth Amendment rights of the buildings’ owners because the seizures – by which the court seemed to mean the demolitions – were carried out without a judicially authorized warrant. However, the court also held that plaintiffs’ due process rights were not violated because the demolition order followed a series of hearings of which plaintiffs were notified, and in which plaintiff Freeman actually participated. [Ed. Note: This is a puzzling opinion (made more so by the fact that two of the three judges on the panel dissented from at least one of its findings). It is certainly true that the reach of the Fourth Amendment is not restricted to criminal or even quasi-criminal searches and seizures. On the other hand, it is difficult to see how the constitution’s ban on “unreasonable” seizures imposes a judicial warrant requirement on an administrative hearing process which, under local law, was appealable to state courts.] Freeman v. City of Dallas, 186 F.3d 601 (5th Cir. 1999).xe "Freeman v. City of Dallas, 186 F.3d 601 (5th Cir. 1999)."
5th Circuit upholds seizure of property al​leged to be in vi​olation of food and drug laws. (670) The gov​ernment ap​plied to the district court for a warrant to seize property al​leged to be in violation of the Federal Food, Drug, and Cos​metic Act. After the warrant was issued, another judge in the same district court re​scinded the seizure and or​dered the re​turn of the prop​erty. Despite claimant's con​tention that the seizure was based upon inaccu​rate factual informa​tion, the 5th Cir​cuit upheld the seizure, ruling that when a com​plaint which complies with the provi​sions of the admi​ralty rules seeks for​feiture of articles of property alleged to be in violation of the federal food and drug laws, the gov​ernment is entitled to se​cure a warrant and main​tain its seizure on the property until a court hears the mer​its of the conflicting claim. To bal​ance a claimant's due process rights with the interests of public health, a hearing on the merits should be scheduled at the promptest date possible considering the court's emer​gency calendar and the ability of the parties to prepare and present the contro​versy to the court. U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991).xe "U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991)."
5th Circuit holds search of objects within for​feitable vehicle pursuant to legitimate inven​tory search is proper. (670) The 5th Circuit upheld the search of a bag found in the trunk of the de​fendant's car on the ground that it was the re​sult of a legitimate inventory search. The de​fendant's car was properly seized because it was subject to forfeiture as a vehicle used to facilitate a drug trans​action. The bag con​tained $65,000 in cash. Be​cause the search of the car was done according to proper inventory procedures, the money was properly admitted at trial. That the govern​ment had no reason to suspect the bag contained for​feitable items did not make the search invalid. U.S. v. Judge, 864 F.2d 1144 (5th Cir. 1989).xe "U.S. v. Judge, 864 F.2d 1144 (5th Cir. 1989)."
7th Circuit holds that use of a thermal imaging device aimed at a private home subject to forfeiture constitutes a search for Fourth Amendment purposes. (670). In this case’s prior holding at 219 F.3d 602 (7th Cir. 2000), the Seventh Circuit affirmed the forfeiture of real property on which the claimant maintained an indoor marijuana growing business, finding that the government’s use of a thermal imaging device to detect the operation was not a search covered by the Fourth Amendment. However, in Kyllo v. United States, 121 S.Ct. 2038 (2001), the Supreme Court held that the use of a thermal imaging device aimed at a private home constituted a search for Fourth Amendment purposes. The Supreme Court thus remanded the present case to the Seventh Circuit, which then remanded to the district court for further proceedings consistent with Kyllo. U.S. v. Real Property Located at 15324 County Highway E, 2001 WL 1021587 (7th Cir.2001)(unpublished),

7th Circuit approves search of car incident to arrest even though defendant arrested 30 feet away. (670) Milwaukee police officers arrested defendant on a federal warrant shortly after he emerged from his car. They then searched the defendant and the vehicle, finding drugs, drug paraphernalia and cash on the defendant and bullets in the car. The car was administratively forfeited. Defendant brought a civil action for damages against the officers and a variety of other state and federal defendants, alleging an unconstitutional search. The Seventh Circuit found the search of the car proper as incident to the arrest, even though defendant claimed he had locked the car and walked thirty feet away from it at the time of the arrest. The civil rights action was properly dismissed. Grover v. Boyd, 182 F.3d 921 (7th Cir. 1999) (table) (unpublished).xe "Grover v. Boyd, 182 F.3d 921 (7th Cir. 1999) (table) (unpublished)."
8th Circuit affirms conviction, rejecting argument that searches of defendant’s residence and car violated the Fourth Amendment. (670) Defendant appealed his 21 U.S.C. Sections 841 and 851 convictions of possession with intent to distribute crack cocaine. He argued that the search warrant for his and his mother’s residence violated the Fourth Amendment. The affidavit in support of the warrant was based on information from a confidential reliable informant that he’d seen defendant cook and sell drugs from the residence.  The police also surveilled the residence and street and saw many short term visits, consistent with drug trafficking. Prior to the warrant being executed, CRI told police that defendant had moved most of his crack out of the residence. The Eighth Circuit affirmed the district court, holding that the warrant was supported by probable cause. The Eighth Circuit also held that defendant’s vehicle was lawfully seized because police observed it being used in a drug transaction. Thus, the subsequent search of the vehicle was a valid inventory search. U.S. v. Rankin, 261 F.3d 735 (8th Cir. 2001).

8th Circuit approves prolonging detention of motorist for dog sniff without suspicion of wrongdoing. (670) In an opinion that would substantially expand the power of police to inspect vehicles on the highway, the Eighth Circuit held that a patrolman did not violate the Fourth Amendment when he insisted that a motorist remain after the conclusion of a traffic stop while a drug detection dog sniffed the vehicle. A police officer stopped a car and U-Haul trailer driven by claimant for speeding. The officer took claimant’s license and registration back to his cruiser, where he processed paperwork and ran records checks for 5-8 minutes. The officer had no information, either from personal observation or from the record checks, suggesting narcotics activity by claimant. After completing the traffic stop paperwork, the officer did not return the driver’s license and registration, but brought his drug dog to sniff the car and trailer. When the dog alerted, the officer searched the trailer and found over $400,000 in cash, which was later forfeited as drug proceeds. The Eighth Circuit held that the traffic stop had concluded at the time of the dog sniff, and that claimant did not consent to the continued detention. Nonetheless, it found that the dog sniff did not violate the Fourth Amendment because the sniff itself was not a search, and because the period of additional detention required for the sniff was brief (less than two minutes). [Ed. Note: The court is surely wrong. It ignores Terry v. Ohio, 392 U.S. 1 (1968), and holds, in effect, that a person may be detained against his will and subjected to investigative procedures without any justification for the seizure, so long as the police hurry up about it.] U.S. v. $404,905.00 in U.S. Currency, 182 F.3d 643 (8th Cir. 1999).xe "U.S. v. $404,905.00 in U.S. Currency, 182 F.3d 643 (8th Cir. 1999)."
8th Circuit finds that claimant did not voluntarily consent to seizure of cash at airport. (670) In a forfeiture proceeding against cash seized from claimant at the air​port, the district court granted summary judgment in favor of the government. In granting summary judg​ment, the district court found that claimant voluntarily gave the currency to the police officer. The 8th Circuit reversed. Contrary to the district court's findings, there was no admission by claimant that he voluntarily gave the officers the initial $2900 or the subsequent $4950 contained in the envelope. In fact, the record established the contrary. In the absence of a valid con​sent, the government must show probable cause to justify the seizure of the currency. Here there was none. Besides claimant's somewhat suspicious behavior, the only evi​dence linking claimant to drugs was a report that he had a heroin supplier in Omaha. U.S. v. $7,850.00 in U.S. Currency, 7 F.3d 1355 (8th Cir. 1993).xe "U.S. v. $7,850.00 in U.S. Currency, 7 F.3d 1355 (8th Cir. 1993)."
8th Circuit holds civil drug forfeiture statute is not un​constitutionally vague nor over​broad. (670) Defendant argued that the civil forfeiture mechanism of 21 U.S.C. §881 is un​constitutionally vague and overbroad in that it permits violations of the 4th Amendment. The Eighth Circuit re​jected the chal​lenge, finding that the statute is congruent with the 4th Amend​ment because it requires a showing of prob​able cause prior to forfeiture. U.S. v. One 1980 Red Ferrari, 875 F.2d 186 (8th Cir. 1989).xe "U.S. v. One 1980 Red Ferrari, 875 F.2d 186 (8th Cir. 1989)."
8th Circuit upholds probable cause to for​feit cash seized from house identified by informants as lo​cation of drug transac​tions. (670) The 8th Circuit af​firmed that there was probable cause to forfeit cash seized from claimants' residence. At least two confi​dential informants identified the residence as a loca​tion for drug transactions. Police surveillance of the resi​dence, coupled with prior activity on the block, revealed a high volume of traffic entering and leaving the resi​dence. The money seized from the resi​dence was wrapped in rubber bands, which a narcotics offi​cer tes​tified was characteristic of the way drug money is stored. Finally, two months after the search, a DEA agent pur​chased cocaine from one of the claimant's daughters in front of the residence. The dis​trict court could properly reject claimants' "inherently incredible" testimony. Judge Beam dis​sented, believing that a statute that permits an owner of non-contraband prop​erty to be divested of title by a mere showing of proba​ble cause for the institution of forfeiture proceedings vi​olates due process. U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit finds dog sniff insufficient to support seizure of currency. (670) DEA agents inspected a pharmacy that was buying unusually large quantities of pseudoephedrine, a precursor chemical in the manufac​ture of methampheta​mines. The agents observed nervous and evasive behavior on the part of claimants, as well as large quantities of bundled currency in the store and one claimant’s vehicle. A drug-sniffing dog alerted to the money and the agents thereupon seized it for forfeiture. The Ninth Circuit concluded that the dog alert alone did not provide probable cause for the seizure, and that the other facts known to the DEA gave rise to “a general suspicion of criminal activity,” but not to probable cause for seizure of the cash. The court ordered the cash suppressed as evidence in the forfeiture case, and remanded to decide whether sufficient evidence remained to sustain the forfeiture. U.S. v. $116,607.00 in U.S. Currency, 191 F.3d 461 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. $116,607.00 in U.S. Currency, 191 F.3d 461 (9th Cir. 1999) (table) (unpublished)."
9th Circuit applies collateral estoppel to prevent relitigating Fourth Amendment claim in forfeiture. (670) The claimant moved to suppress the evidence in the criminal case. His motion was denied and the state appellate court affirmed on appeal. Thereafter, in this federal civil forfeiture proceeding, he argued that the evidence of drug dealing on the property—the fruits of he warrantless state search of his property—should have been excluded from the forfeiture proceeding because the search was invalid under the Fourth Amendment. The Ninth Circuit held that he was collaterally estopped from raising this issue as a defense to the civil forfeiture action. The court noted that in Allen v. McCurry, 449 U.S. 90, 103 (1980), the Supreme Court expressly rejected the idea that "every person asserting a federal right is entitled to one unencumbered opportunity to litigate that right in a federal district court, regardless of the legal posture in which the federal claim arises." U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995).xe "U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)."
9th Circuit requires "res" to be suppressed if it was illegally seized. (670) The government argued that since the money seized was the nominal "defendant" in the forfeiture proceed​ing, the court was forbidden to suppress it even if it was obtained as a result of an unlawful seizure. The 9th Circuit rejected the argument, relying on U.S. v. $277,000.00 U.S. Currency, 941 F.2d 898 (9th Cir. 1991). Although the Supreme Court in INS v. Lopez-Mendoza, 468 U.S. 1932, 1039-40 (1984) said that the "'body' or identity of a defendant . . . is never suppressible," the court was merely restating the principle that the "government has jurisdiction even if the defendant's presence was unlawfully secured." The 9th Circuit rejected cases from the 8th and 2nd Circuits which have read Lopez-Mendoza as barring the evidentiary suppression of an illegally-seized res. Accordingly, the order suppressing the cash seized from the claimant was affirmed. U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)." 

9th Circuit distinguishes between criminal and civil as​pects of civil forfeiture actions. (670) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."
9th Circuit holds good faith exception to ex​clusionary rule applies to Rule 41(e) motions. (670) The 9th Cir​cuit held that the good faith exception to the exclu​sionary rule applies to mo​tions under Fed. R. Crim. P. 41(e) to return seized property. Center Art Galleries-Hawaii, Inc. v. U.S., 875 F.2d 747 (9th Cir. 1989). xe "Center Art Galleries-Hawaii, Inc. v. U.S., 875 F.2d 747 (9th Cir. 1989). "
9th Circuit holds that after state officer seized his au​tomobile, claimant lacked standing to object to subse​quent federal seizure. (670) The claimant argued that the DEA's warrantless seizure of his automobile from the state vio​lated 21 U.S.C. §881(b) and the U.S. Constitu​tion. The 9th Circuit rejected the ar​gument, holding that the claimant "lacked a legiti​mate expecta​tion of privacy in his auto​mobile after state officers lawfully had seized it, sufficient to assert a Fourth Amendment objection to the federal seizure." The court added that "[n]or is there any requirement of preseizure notice and hearing in a forfeiture case." U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
9th Circuit upholds forfeiture of car despite illegal seizure of cocaine from friend who was driving the car. (670) A friend was driving the claimant's car when the police stopped him and found cocaine on the floor. The claimant was absent. The claimant argued that because the cocaine was illegally seized in an unlawful search, it was inadmissible in the forfeiture case. The Ninth Cir​cuit disagreed, holding that the illegal seizure of the co​caine did not in​fringe any expectation of privacy of the claimant, and thus his Fourth Amendment rights were not violated. The manner of the seizure did not affect the government's exercise of its forfeiture power. U.S. v. One 1977 Mercedes Benz, 708 F.2d 444 (9th Cir. 1983).xe "U.S. v. One 1977 Mercedes Benz, 708 F.2d 444 (9th Cir. 1983)."
10th Circuit estops civil claimant from challenging underlying conviction and seizures. (670) Claimant was convicted of drug offenses based in part on the results of the execution of several search warrants. Among other things, the government discovered and seized cash from claimant’s home and money from his bank account. Following his conviction, the government brought a civil forfeiture action against the seized money. Claimant argued, inter alia, that his conviction was illegal and that the searches violated the Fourth Amendment. The Tenth Circuit held claimant was collaterally estopped from relitigating in the civil forfeiture case issues he litigated and lost in his criminal case. U.S. v. $11,557.22 in U.S. Currency, 198 F.3d 260 (10th Cir. 1999) (table)(unpublished).xe "U.S. v. $11,557.22 in U.S. Currency, 198 F.3d 260 (10th Cir. 1999) (table)(unpublished)."
10th Circuit upholds temporary detention leading to search and forfeiture. (670) Police stopped claimant on an Oklahoma highway to check his license plate (which proved to belong to another vehicle). The officer gave claimant a warning ticket, then asked if he would answer more questions. When claimant agreed, the officer asked and obtained consent to search the vehicle. He found narcotics and over $72,500 in cash. In the subsequent civil forfeiture proceeding against the money, claimant chal​lenged the constitutionality of the search, conceding that the initial stop was proper but contending that the officer lacked reasonable suspicion to detain him further after issuing the warning ticket. The Tenth Circuit found that the officer had reasonable suspicion because: (1) claimant passed over his driver’s license in his wallet twice when the officer requested it; (2) claimant could not provide the last name of the person who lent him the van; (3) the passenger was nervous; and (4) claimant smelled of incense, a drug-masking agent. The court also found the extended detention consensual. The search was proper. U.S. v. $72,522.00 in U.S. Currency, 166 F.3d 349 (10th Cir. 1998) (table) (unpublished). xe "U.S. v. $72,522.00 in U.S. Currency, 166 F.3d 349 (10th Cir. 1998) (table) (unpublished)."
10th Circuit upholds warrant authorizing seizure of house and all furnishings. (670) The government filed a civil forfeiture complaint against claimant’s residence and obtained a warrant of arrest in rem authorizing seizure of the house and all its furnishings. The 51-page affidavit in support of the warrant application recounted the activities of a confidential informant who had dealt drugs with claimant for years, and set forth a recorded conversation between the CI and claimant in which claimant admitted having purchased the residence and its contents with drug money. In addition, furniture store employees identified claimant as the purchaser (using a false name) of many of the furnishings at issue. The affidavit also referenced surveillance photos of claimant purchasing large cashier’s checks in a false name, and reported that claimant had no legitimate source of income. The issuing magistrate found probable cause to believe that the house and all its contents were drug proceeds, and the Tenth Circuit found no reason to disagree. Probable cause was firmly established and the warrant was not impermissibly general simply because it failed to catalog every fixture or furnishing in the house. U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997).xe "U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997)."
D.C. Circuit affirms dismissal of forfeiture action where property was seized after an illegal search. (670) The D.C. Circuit af​firmed the district court's dismissal of the government's civil forfeiture action against cash seized from defendant's suitcase. The dis​trict court correctly granted claimant's motion to sup​press the cash on the grounds that the officers con​ducting the search and seizure violated the 4th Amendment. The fact that the cash was seized after an illegal search did not immunize it from forfeiture, and other evidence, legally obtained, could be intro​duced to establish that the property should be for​feited to the government. In this case, however, the government had no such other evidence and for that reason, the dis​trict court dismissed the action after ordering the cash sup​pressed. U.S. v. Six Hundred Thirty-Nine Thousand Five Hundred and Fifty-Eight Dollars ($639,558), 955 F.2d 712 (D.C. Cir. 1992).xe "U.S. v. Six Hundred Thirty-Nine Thousand Five Hundred and Fifty-Eight Dollars ($639,558), 955 F.2d 712 (D.C. Cir. 1992)."
D.C. Circuit holds probable cause to seize for​feitable vehicles justifies legitimate inventory search. (670) A drug defendant ap​pealed from the district court's denial of a motion to sup​press evidence seized from his jeep. The D.C. Cir​cuit af​firmed, stating that if there is proba​ble cause to believe a vehicle is forfeitable, it may be seized without a warrant. It is then subject to an in​ventory search, and all evidence discovered as a result is admissible so long is proper search procedures were followed. U.S. v. Fafowora, 865 F.2d 360 (D.C. Cir. 1989).xe "U.S. v. Fafowora, 865 F.2d 360 (D.C. Cir. 1989)."
D.C. District Court rules claimant may not avoid a deposition by asserting 4th Amend​ment claims. (670) The government filed a civil forfeiture action against real estate owned by claimant, alleging that the property was purchased with drug trafficking or money laundering proceeds. When the government sought to take claimant’s deposition, she declined, on advice of counsel, to answer substantive questions because of an unspecified “Fourth Amendment issue.” The district court granted the government’s motion to compel claimant’s deposition. Surmising that the issue to which counsel had alluded was the pendency of several motions to suppress evidence on Fourth Amendment grounds, the court held that claimant had no right to withhold discovery pending resolution of suppression issues. U.S. v. Property Identified as: Lot Numbered 718, 1997 WL 280603 (D.C.D.C. 1997) (not reported in F.Supp.).xe "U.S. v. Property Identified as\: Lot Numbered 718, 1997 WL 280603 (D.C.D.C. 1997) (not reported in F.Supp.)." 

Arizona district court holds that granting of motion to suppress did not result in automatic summary judgment for claimants so long as the government could prove forfeiture through untainted evidence. (670, 390) The government filed a civil complaint for forfeiture against seized currency, and after litigation the Court granted a motion to suppress filed by claimants and denied cross motions for summary judgment, pointing out that the granting of the suppression motion did not result in automatic summary judgment for claimants so long as the government could prove the forfeiture through untainted evidence. Citing 18 U.S.C.§§983(c)(1)-(2), which allows the government to use evidence gathered after the filing of the complaint to prove forfeiture, it reasoned that if the claimants' argument were correct, the government would never be able to use after-acquired evidence in a forfeiture where the court suppressed evidence. The court eventually granted summary judgment for the government, finding that affidavits by cooperating individuals and paragraphs form an agent’s affidavit were untainted because they concerned events that were corroborated as occurring prior to the illegal search, and that although the denominations making up the amount and the actual money itself could not be put into evidence, the court could still take notice of the fact that the defendant property was in the form of cash, which was obviously stated in the caption of the case. The government thus fulfilled its burden of proof, and claimants did not produce any evidence that they are innocent owners because a negative inference drawn from their invoking the Fifth Amendment to requests for admissions precluded such a finding. U.S. v. $493,850.00 in U.S. Currency, 2006 WL 163570 (D.Ariz. 2006) (January 23, 2006).

Delaware District Court refuses to dismiss §1983 action against policeman for alleged improper seizure. (670) A local police officer stopped plaintiff for driving without a valid license. The officer then searched the vehicle, including a briefcase in the trunk, and found $10,000 in cash, which he seized and turned over to the DEA for adoptive forfeiture. Plaintiff filed this action against the police department and the arresting officer, pursuant to 42 U.S.C. §1983, alleging violations of his constitutional right against unreasonable searches and seizures. The district court dismissed the claim against the police department because plaintiff failed to present evidence sufficient to support his claim that it engaged in a pattern or practice of stopping African-American males based on their race. The district court declined to dismiss the case against the officer, however, because there remained a genuine issue of fact as to whether plaintiff consented to the search. Likewise, the court found the officer’s unsubstantiated claim that he searched plaintiff’s car based on information that plaintiff was the target of a drug investigation did not create probable cause for the search. Brown v. Ellendale Police Department, 1999 WL 223502 (D.Del. 1999) (not reported in F.Supp.).xe "Brown v. Ellendale Police Department, 1999 WL 223502 (D.Del. 1999) (not reported in F.Supp.)."
Illinois District Court holds illegality of search war​rant did not void forfeiture of seized property. (670) Plaintiff brought a civil action seeking to set aside a civil forfeiture of cash seized from safe deposit boxes during the course of the government’s investigation of him for drug trafficking. He sought return of the money on the ground that the search warrant for the safe deposit boxes was obtained illegally (in reliance on false statements by a law enforcement agent regarding the source of his information). The district court held that, even assuming the allegation of knowing falsehoods were true, it would not invalidate the forfeiture of the money. The record amply supported a finding of forfeitability. Accordingly the claim for return of the money was dismissed. Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.)."
Kansas District Court rules state seizure warrant was invalid substitute for a search warrant. (670) Kansas police officers stopped defendant in a rented Oldsmobile and found some crack cocaine. The officers then obtained seizure warrants under the Kansas Standard Asset Forfeiture and Seizure Act, not for the car (which belonged to the rental company), but for substitute assets in lieu of the car. The seizure warrants authorized entry into a motel room and a private residence for the purpose of locating and seizing items of personal property of a value not greater than the value of the car, or about $11,000. The officers seized both drug evidence and some valuable personal property. When defendant was prosecuted federally, the U.S. District Court found that the state officers were using state seizure warrants as a form of general warrant, thereby impermissibly evading the constitutional requirement of a search warrant supported by probable cause. Moreover, the court found that the procedure violated the Kansas statute itself, which contained no provision for restraint of substitute assets before a judicial determination that some property of the owner is forfeitable, the value of that property, and that the property meets at least one of seven listed criteria. No such determination was made here. U.S. v. Chandler, 18 F.Supp.2d 1240 (D. Kansas 1998). xe "U.S. v. Chandler, 18 F.Supp.2d 1240 (D. Kansas 1998)."
Kansas District Court upholds seizing items outside scope of warrant as possible proceeds. (670) Wichita, Kansas police obtained a warrant to search defendant’s residence for drugs, drug paraphernalia, and other evidence of drug trafficking. On the advice of DEA agents who accompanied them, the officers also seized various valuable items outside the scope of the warrant—such as big-screen TV’s, a riding lawn mower, a four-wheel Suzuki Quad Runner, and camera equipment—as proceeds of drug activity. Before his criminal trial, defendant moved to suppress these items. The district court ruled that, based on the information in the affidavit and otherwise available to the searching officers, there was probable cause to believe that the items seized were the forfeitable proceeds of defendant’s drug business. The court focused on four factors: direct evidence that defendant was dealing drugs, the fact that defendant had been unemployed for years, defendant’s purchase of various expensive things (including a house and cars), and the value of the objects seized. The motion to suppress was denied. U.S. v. Washington, 1997 WL 198048 (D. Kansas 1997) (not reported in F.Supp.).xe "U.S. v. Washington, 1997 WL 198048 (D. Kansas 1997) (not reported in F.Supp.)."
Pennsylvania district court finds warrant for photo​graphs of nude children was overbroad. (670) The warrant authorized seizure of photographs of nude minor children. However, in this suit for damages under 42 U.S.C. §1983, the district court noted that "photo​graphs, unless criminal or obscene, are considered protected speech under the First Amendment." Pennsylvania law does not prohibit all visual depictions of nude children, and in any event, "such a blanket prohibition would fail under the First Amendment." Here, there was "simply no reasonably particular description of the material to be seized in terms of connecting it to criminal conduct." Therefore, the warrant to seize "nude and semi-nude photographs of minor children" violated the plaintiff's Fourth Amend​ment rights. Lesoine v. County of Lackawanna, 2000 WL 572466 (M.D.Pa., 2000)(not reported in F.Supp.)

Pennsylvania district court says warrant to seize photographs of nude minors failed to show "fair probability" of criminal activity. (670) Police obtained a warrant to seize photographs of nude minor children from the plaintiff's house, but, the warrant failed to allege that the photographs violated the state statute on which the search was based because it failed to allege that the children were depicted as engaging in prohibited sex acts, or that the nudity was "for the purpose of sexual stimulation or gratification." Plaintiff filed suit for damages under 42 U.S.C §1983, alleging that the warrant lacked probable cause. The district court granted summary judgment in the plaintiff's favor: "Without some testimony in the supporting affidavit describing the criminal evidence and/or other factors which in combination can be said to create the requisite probable cause, all photographs of nude or semi-nude minors would be fair game for search warrants under this act. Such a result is constitutionally unacceptable." Lesoine v. County of Lackawanna, 2000 WL 572466 (M.D.Pa., 2000)(not reported in F.Supp.)

Tennessee District Court says probable cause to forfeit car permits search without warrant. (670) DEA agents stopped three men returning from Los Angeles in the Nashville Airport, primarily because they matched a drug courier profile and one of them had been arrested on drug charges and was the twin brother of a known drug dealer. During the agents’ contact with the men, additional incriminating informa​tion emerged, including the fact that one of the three tried to flee and, when captured, was found to possess cocaine and dilaudid. When the DEA agents located in the airport parking lot the BMW belonging to one of defendants, it was seized for forfeiture and immediately subjected to a warrantless search. The district court, quoting U.S. v. Decker, 19 F.3d 287 (6th Cir. 1994), held that “where police have probable cause to believe a car is subject to forfeiture, or have validly seized a car for forfeiture, the police may search the car without a warrant.” In this case, the court ruled that there was probable cause to believe the car was used to facilitate a drug offense when defendants used it to drive to the airport. U.S. v. Akins, 995 F.Supp. 797 (M.D. Tenn. 1998).xe "U.S. v. Akins, 995 F.Supp. 797 (M.D. Tenn. 1998)."
West Virginia District Court upholds patdown of claimant despite minimal showing of danger to officer. (670) West Virginia police stopped claimant for speeding and asked for his registration. He was nervous and unable to produce it. The officer patted him down and discovered large amounts of cash in his pockets (and thereafter still larger sums in a tote bag in the trunk). In the ensuing civil action to forfeit the cash, the district court upheld the patdown (and thus the other searches that followed) against Fourth Amendment challenge. The court ruled that an illegal seizure would not preclude forfeiture, and that, in any event, this seizure was legal. The court’s recitation of factors showing potential danger to the officer included: a leased vehicle traveling from Miami to Cleveland, trash and clothing in the back seat consistent with living in the vehicle for several days, “the large amount of cash or drugs [the officer] believed [claimant’s] pockets held,” inconsistent stories told by driver and passenger about their prior acquaintance, and claimant’s size in comparison to the officer. In short, big guys suspected of drug trafficking can be patted down. U.S. v. $206,323.56, More or Less, in United States Currency, 998 F.Supp. 693 (S.D. W. Va. 1998).xe "U.S. v. $206,323.56, More or Less, in United States Currency, 998 F.Supp. 693 (S.D. W. Va. 1998)."
Tax Court finds evidence illegally seized by INS officer was admissible in tax case. (670) A Border Patrol officer in Bellingham, Washington suspected two air travelers, the petitioner and another man, of carrying drug cash. He detained and searched them, finding over $138,000 in cash. In the ensuing civil forfeiture action against the money, the district court found the search and seizure were conducted without probable cause or consent and suppressed the cash. Petitioner then voluntarily forfeited $18,921 of the seized money, and the remaining $120,000 was returned to him. Thereafter, the IRS brought a civil tax assessment against petitioner, who argued that the government was collaterally estopped from contesting that his constitutional rights had been violated by the airport search. The U.S. Tax Court assumed the constitutional violations, but found the exclusionary rule should not be applied because: (1) tax violations were not in the INS officer’s “zone of primary interest;” (2) there was no demonstrable understanding between the INS and the IRS that information gathered by one agency would be used by the other; and (3) the INS officer acted in good faith during the search and seizure. Miller v. Commissioner of Internal Revenue, 1998 WL 70660 (U.S. Tax Ct. 1998).
