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§615 Fed. R. Crim. P. 41(e) Motions, Jurisdiction of District Court



1st Circuit finds court had jurisdiction to consider claim that notice of forfeiture was defective. (615) Defendant pled guilty to various drug charges. Almost a year later, he filed a motion under Fed. R. Crim. P. 41(e) for the return of about $2,000 that was seized from him. The government argued that the money had been administratively forfeited. Defendant argued that the notice of the forfeiture was defective because he was incarcerated when it was sent, yet the government sent the notice to his home address and he never received it. The district court denied defendant's motion, but on appeal, the Second Circuit held that the district court had jurisdiction to consider defendant's claim that the notice of administrative forfeiture was defective. District courts have jurisdiction under 28 U.S.C. §1331 to entertain collateral due process attacks on administrative forfeitures. The fact that defendant termed his motion as under Rule 41(e) did not defeat the district court's jurisdiction. U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).xe "U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995)."
2nd Circuit says district court should not dismiss sua sponte a motion alleging defective notice. (615) Claimant filed a motion for return of property seized during a police search that led to his conviction for drug trafficking offenses. The district court dismissed the motion sua sponte as frivolous. The Second Circuit reversed, holding that, while the filing of an administrative forfeiture customarily deprives a district court of jurisdiction over motions for return of property, the court retains jurisdiction to consider claims based on procedural defects such as an absence of proper notice. Because plaintiff alleged he never received notice of the forfeiture, the case was remanded for development of the record on that issue. Rivera v. One Parcel of Property Located on 101 Kimberly Avenue, 175 F.3d 1008 (2d Cir. 1999) (table) (unpublished).xe "Rivera v. One Parcel of Property Located on 101 Kimberly Avenue, 175 F.3d 1008 (2d Cir. 1999) (table) (unpublished)."
2nd Circuit upholds dismissal of Rule 41(e) motion once criminal case is over and civil forfeiture is filed. (615) The incarcerated defendant filed a Fed. R. Crim. P. 41(e) motion for return of $97,253 in cash seized from him at the time of his arrest. When defendant filed the motion, the original criminal case had been concluded and a civil forfeiture action against the money was pending. The district court in which a defendant is tried has ancillary jurisdiction to decide a post-trial motion for return of property, but it is “inappropriate” for the court to exercise that jurisdiction “after the government has filed an in rem civil forfeiture action, and where the movant has an adequate legal remedy available.” Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998).xe "Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998)."
2nd Circuit refuses to consider arguments made after motion to return property was dismissed. (615) Defendant filed a motion under Rule 41(e), Fed. R. Crim. P., for return of property seized and administratively forfeited by the DEA, claiming that not all of it was an instrumentality of drug-related crime. The district court dismissed the action because a district court lacks subject matter jurisdiction to review the substance of an administrative forfeiture action once commenced, and because defendant failed to follow the statutory procedures to contest the administrative forfeiture. Several weeks after the dismissal, defendant raised two additional challenges to the forfeiture (ineffective assistance of counsel and defective notice) in a letter to the district court. The district court apparently did not address the merits of these untimely arguments, but the defendant nonetheless raised them on appeal. The Second Circuit recognized that it had discretion in extraordinary circumstances to consider arguments not raised before the district court, but declined to exercise its discretion here, in large measure because the late arguments were meritless. U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished).xe "U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit says Rule 41(e) jurisdiction ends when administrative forfeiture filed. (615) In 1990, the DEA seized and administratively forfeited defendant’s property. In 1996, defendant filed a motion for return of the property under Rule 41(e), Fed. R. Crim. P., on the ground that not all of it was an instrumentality of drug-related crime. Because the criminal case against defendant had concluded, the district court construed the motion as a civil complaint, see Onwubiko v. U.S., 969 F.2d 1392, 1397 (2d Cir. 1992). It then dismissed the action because a district court lacks subject matter jurisdiction to review the substance of an administrative forfeiture action once commenced, and because defendant failed to follow the statutory procedures to contest an administrative forfeiture. The Second Circuit affirmed. U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished).xe "U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit affirms criminal court's juris​diction over motion for return of forfeited property. (615) In 1988, defendant's cash was for​feited after inadequate notice was given. In 1989, defendant was convicted and sentenced for a RICO violation. In 1992, de​fendant filed a rule 41(e) motion seeking re​turn of the forfeited property. The govern​ment argued that only the court in the district in which the property was seized had juris​diction over the motion. The 2nd Cir​cuit dis​agreed, holding that the court that con​​sidered the criminal case had ancillary jurisdiction over the post-trial 41(e) motion. Because criminal proceedings were no longer pending against defendant, the motion was treat​ed as a complaint for civil equitable relief. U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). xe "U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). "
2nd Circuit affirms dismissal of Rule 41(e) motion because administrative forfeiture had begun. (615) The 2nd Circuit affirmed the district court's dis​missal of claimant's motion under Fed. R. Crim. P. 41(e) for the return of his seized property, since the fed​eral gov​ernment had begun administrative forfei​ture proceed​ings. Once the federal gov​ernment properly commences a civil forfei​ture proceeding, it is the preroga​tive of the claimant to chose the forum of adjudication. A judicial action may be commenced by filing a claim and cost bond within a certain time period, or an adminis​trative forfeiture occurs by de​fault. Under all of these scenarios, the claimant is afforded the oppor​tunity to test the legality of the seizure in the forfei​ture proceeding. Consequently, once the administra​tive process has be​gun, the dis​trict court loses sub​ject mat​ter jurisdiction to adjudi​cate the matter in a Rule 41(e) motion. Here, the ad​ministrative forum afforded claimant the op​portunity to raise all objec​tions to the seizure. U.S. v. One 1987 Jeep Wrangler Automobile, 972 F.2d 472 (2d Cir. 1992).xe "U.S. v. One 1987 Jeep Wrangler Automobile, 972 F.2d 472 (2d Cir. 1992)."
2nd Circuit reverses denial of Rule 41(e) motion to return seized property. (615) While arrest​ing petitioner at the air​port on drug charges, the government seized $2,483, petitioner's passport, his return air ticket and his gar​ment bag and its contents. Petitioner's initial mo​tion to return his property was denied on con​dition that, within 30 days, formal forfei​ture pro​ceedings were commenced. The DEA then sent peti​tioner a Notice of Seizure of the money, but not the air ticket. After the DEA denied petitioner's request for remis​sion, the district court again denied the peti​tion. The 2nd Cir​cuit reversed, ruling that where criminal pro​ceedings have already been com​pleted, the court should treat a Rule 41(e) motion as a civil complaint. Al​though the passport had to be retained until depor​tation proceedings were con​cluded, there was no rea​son for the gov​ernment's continued reten​tion of the ticket. The appellate court re​jected the contention that it lacked jurisdic​tion to review the DEA's ad​ministrative forfei​ture. The government claimed that since pe​titioner did not pay the $250 cost bond, peti​tioner elected his remedy. However, since the gov​ernment had taken all of petitioner's money, this ar​gument was rejected. On re​mand, the district court should appoint counsel for petitioner so that he could defend his property from forfeiture in a trial. Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992).xe "Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992)."
2nd Circuit says prisoner's Rule 41(e) motion to re​turn seized property is not mooted by gov​ernment's destroying or declar​ing it for​feit. (615) After defendant's ar​rest, the gov​ernment seized property from his apartment. Some of the prop​erty was later forfeited and some of it was destroyed. However, two years after the seizure, other property, including computer hard​ware and software, re​mained in the govern​ment's possession. Defendant filed a motion seeking the re​turn of his prop​erty, and the government was di​rected to show cause why the re​lief should not be granted. Thereafter, the government de​stroyed the software and the computer hard​ware was trans​ferred to the DEA for adminis​trative forfeiture. The gov​ernment advised the court that all of defendant's property that had not been for​feited, destroyed, or trans​ferred to the DEA would be turned over to him. The district court ruled that this mooted the defen​dant's motion. On appeal, the 2nd Circuit re​versed, holding that the govern​ment's "conspicuous evasion" of a court order did not divest the district court of ju​risdiction. The court was ordered to de​termine whether damages were appro​priate for the destroyed software, and to conduct a hearing on return of the hardware or dam​ages if it was not re​turned. Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992).xe "Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992)."
3rd Circuit rules district court may hear Rule 41(e) procedural challenge to administrative forfeiture. (615) In 1989, DEA agents arrested claimant, seized certain of his property, and subjected it to administrative forfeiture. In May 1990, claimant was convicted of drug crimes; he was sentenced to life imprisonment in February 1991. In April 1994, more than three years after the conclusion of the criminal case, claimant filed a motion for return of property pursuant to Rule 41(e), Fed. R. Crim. P. The Third Circuit noted that a district court generally lacks jurisdiction to review the DEA’s administrative forfeiture proceedings. Nonetheless, it held that a Rule 41(e) motion may be entertained, even after the conclusion of the underlying criminal proceedings, where movant is claiming that he received inadequate notice of the administrative forfeiture. U.S. v. McGlory, 202 F.3d 664 (3d Cir. 2000).xe "U.S. v. McGlory, 202 F.3d 664 (3d Cir. 2000)."
3rd Circuit finds Rule 41(e) motion not mooted by government's claim it no longer possesses property. (615) A defendant convicted of drug offenses filed a post-convic​tion motion pursuant to Rule 41(e), Fed. R. Crim. P., seeking return of two vehicles, company papers, and other personal property seized by the government during its investiga​tion. The district court denied the motion after the government asserted that it no longer possessed the property. According to the government, one vehicle was administratively forfeited, another was released for repossession, and the papers and other property were either destroyed or returned to defendant’s girlfriend. However, the government provid​ed no proof of these assertions and the district court took no evidence. The Third Circuit held that a district court is not deprived of jurisdiction over property merely because the government no longer possesses it, and in any event, the court is obliged to take evidence on the whereabouts of the property and the basis for the government’s actions in disposing of it. During the pendency of criminal proceedings, the movant has the burden of proving that he is entitled to the property. When criminal proceedings have terminated, the burden shifts to the government because the person from whom property was seized is presumed to have a right to its return. U.S. v. Chambers, 192 F.3d 374 (3d Cir. 1999).xe "U.S. v. Chambers, 192 F.3d 374 (3d Cir. 1999)."
4th Circuit says start of administrative for​feiture strips district court of 41(e) jurisdic​tion. (615) Defendant filed a motion for return of seized property under Rule 41(e), Fed. R. Crim. P.; however, when the government filed an administrative forfeiture action, defendant did not contest it. The Fourth Circuit held that the Rule 41(e) motion was properly denied because commencement of an administrative forfeiture action divests the district court of jurisdiction over such a motion “unless the claimant files a timely claim and cost bond or request to proceed in forma pauperis.” U.S. v. Bell, 134 F.3d 364 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Bell, 134 F.3d 364 (4th Cir. 1998) (table) (unpublished)."
4th Circuit finds no Rule 41(e) jurisdiction where administrative forfeiture is pending. (615) Plaintiff was stopped at the Baltimore-Washington Airport en route to Miami carrying $153,279 in cash. When a drug-sniffing dog alerted on it, DEA agents seized the cash and administratively forfeited it as proceeds of narcotics trafficking. Plaintiff was never charged with a crime, and contested the administrative forfeiture. When the DEA denied her claim, she filed a petition for reconsideration and a motion for return of property under Rule 41(e), Fed. R. Crim. P. The Fourth Circuit examined the law of other circuits and concurred with the majority which have held that “once the Government initiates forfeiture proceedings, the district court is divested of jurisdiction.” Accordingly, the Rule 41(e) motion was properly denied. The court of appeals observed in a footnote that its conclusion did not implicate a district court’s jurisdiction to review the procedural regularity of administrative forfeiture proceedings, once concluded. Ibarra v. U.S., 120 F.3d 472 (4th Cir. 1997).xe "Ibarra v. U.S., 120 F.3d 472 (4th Cir. 1997)."
4th Circuit says action to return property should be brought where property was seized. (615) Defendant was convicted of drug charges in a federal court in North Carolina. He had been arrested in Florida, and the DEA had seized certain of his property there. The govern​ment never brought a forfeiture action against this property. Defendant filed a motion in the North Carolina district court under Rule 41(e), Fed. R. Crim. P. for return of his property. The Fourth Circuit held that defendant's suit should have been brought in Florida district court. The Rule clearly allows the suit to be brought in the district in which the property was seized. In addition, a person may move for return of property in the district of trial while the proceeding is pending. In such a situation, a court has authority, under principles of "ancillary" jurisdiction, to address a Rule 41(e) motion. However, such ancillary jurisdiction does not continue where the criminal proceeding has long since ended and the trial court exercises no control over the property. The court disagreed with other circuits holding that a post-conviction motion for return of property is not governed by Rule 41(e). Judge Murnaghan dissented. U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995).xe "U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995)."
5th Circuit holds proper venue for Rule 41(e) motion is district where property seized. (615) In a case not involving forfeiture, a federal judge in Texas was presented with a motion to quash a grand jury subpoena, and discovered in the course of the proceedings that the movant’s premises in Colorado had been searched two months earlier on the authority of a warrant supported by a sealed affidavit. Because he found this procedure objectionable, the judge issued an order sua sponte that unless the Colorado affidavit were unsealed, he would order the Texas subpoena quashed. The Fifth Circuit reversed (with perceptible asperity) holding, among other things, that the remedy pre-indictment for an aggrieved party seeking the return of seized property is a motion under Rule 41(e), Fed. R. Crim. P., “which should be filed in the district in which the property was seized, in this case Colorado.” In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997).xe "In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997)." 

5th Circuit finds that district court had no ju​risdiction to hear Fed. R. Crim. P. 41(e) mo​tion to return seized pro​per​ty. (615) Defen​dant failed to file a bond to stop administrative forfeiture proceed​ings initiated against his property as required by 21 C.F.R. §1316.76. Defendant then filed a motion in the district court under Fed. R. Crim. P. 41(e) for the return of his property, which the district court denied for lack of jurisdic​tion. The 5th Circuit up​held the district court's action, find​ing that the Federal Rules of Criminal Procedure do not ap​ply to civil for​feiture of property for violation of a statute. Therefore, Rule 41(e) cannot provide a juris​dictional basis in a civil action. U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990).xe "U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990)."
6th Circuit denies Rule 41(e) motion where claimant lacked a colorable defense to forfeiture. (615) Claimant was convicted of drug and firearms charges, incarcerated, and fined. The government also administratively forfeited $40,191 in cash. Roughly four years after his conviction, claimant filed a motion for return of the cash pursuant to Rule 41(e), Fed. R. Crim. P., alleging that he never received notice of the forfeiture. The government showed that notice had been mailed to and received by the institution where claimant was held, but could not show that the notice was actually given to claimant. The Sixth Circuit confirmed that the district court had jurisdiction to review such collateral attacks on the procedural regularity of administrative forfeitures. The court also noted a split among the circuits on whether proof of actual delivery to an incarcerated claimant is necessary, but declined to decide the issue. Rather, the court upheld the forfeiture because claimant had actual notice of the seizure, if not of the forfeiture proceedings, and lacked a colorable defense to the forfeiture. At claimant’s criminal sentencing, the trial judge found that the money at issue was drug proceeds, and claimant did not dispute this finding. U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished). xe "U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished)."
6th Circuit says court may not dismiss civil forfeiture action for lack of probable cause at time of seizure. (615) The government obtained a seizure warrant and seized a Learjet believed to have been used to transport drugs. The government then filed a civil judicial forfeiture action against the plane pursuant to 21 U.S.C. §§881(a)(4), (a)(6). Claimant, the pilot, filed a Rule 41(e), Fed. R. Crim. P., motion for return of property. The district court declined to consider the Rule 41(e) motion, but sua sponte dismissed the forfeiture complaint for lack of probable cause at the time of seizure. The Sixth Circuit reversed. Once a civil forfeiture action has been filed, a claimant may no longer resort to Rule 41(e), but must submit to the statutory procedures governing civil forfeitures. In addressing the government’s civil forfeiture case, the district judge is not to evaluate whether the government had probable cause for the initial seizure at the time it occurred, but is instead to evaluate the government’s evidence at the time of the forfeiture proceeding. Moreover, if contemplating dismissal of a civil forfeiture action, the judge must give the government notice and opportunity to respond. U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999).xe "U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999)."
6th Circuit holds that once government insti​tutes civil for​feiture proceeding, Rule 41(e) is no longer available. (615) Following the 8th, 9th and D.C. Circuits, the 6th Circuit held that once the government institutes civil for​feiture proceed​ings, a claimant is required to follow the statutory proce​dures set out in 19 U.S.C. sections 1608 and 1618. The claimant may not use Rule 41(e), Fed. R. Crim. P. to bypass the statutory procedure. Here the government filed the civil forfeiture action only after the claimant filed a Rule 41(e) motion and the court or​dered the government to show cause why the property should be returned. Never​theless, once the claimant re​ceived the Notice of Seizure, she was required under 19 U.S.C. §1608 to file a claim and cost bond with the DEA within 21 days. Because she failed to do so, the district court properly denied her Rule 41(e) motion. Shaw v. U.S., 891 F.2d 602 (6th Cir. 1989).xe "Shaw v. U.S., 891 F.2d 602 (6th Cir. 1989)."
7th Circuit reaffirms that procedurally proper administrative forfeiture deprives court of Rule 41 jurisdiction. (615) Claimant filed a motion under Fed. R. Crim. P. 41(e) seeking return of property administra​tively forfeited after he failed to file a claim and cost bond. Notice was properly provided to claimant on two occasions at jails where he was incarcerated. The Seventh Circuit reaffirmed its holding in Linarez v. Dept. of Justice, 2 F.3d 208 (7th Cir. 1993), that properly conducted administrative forfeiture proceedings deprive a district court of jurisdiction to entertain a Rule 41(e) motion. The claim was dismissed. U.S. v. Ramarez-Valadez, 129 F.3d 1268 (7th Cir. 1997) (table) (unpublished).xe "U.S. v. Ramarez-Valadez, 129 F.3d 1268 (7th Cir. 1997) (table) (unpublished)."
9th Circuit says convicted felon may designate family member to receive seized firearms. (615) Defendant collaterally attacked his narcotics trafficking conviction, pursuant to 28 U.S.C. §2255, and also sought return, pursuant to Rule 41(e), Fed. R. Crim. P., of various property seized during the investigation. The Ninth Circuit denied the §2255 motion, but found that the Rule 41(e) motion could be entertained as a request for equitable relief despite the absence of a pending criminal proceeding. The court found the district judge did not abuse his discretion in refusing to return items of property as to which there were disputes about ownership. However, the court also ruled that, even though defendant could not as a convicted felon legally possess the two seized firearms, the government was not for that reason entitled to keep them permanently. Instead, defendant was entitled to designate a family member to receive the return of the weapons. U.S. v. Moore, 188 F.3d 516 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Moore, 188 F.3d 516 (9th Cir. 1999) (table) (unpublished)."
9th Circuit holds remedy for procedurally deficient forfeiture is dismissal and if statute of limitations has expired, the action is barred. (615) The government seized and administratively forfeited a boat owned by claimant, but failed to give notice to claimant. Claimant had actual knowledge of the seizure and of the possibility of a forfeiture action; however, he did not seek return of the vessel until more than five years after its seizure, when he filed a Rule 41(e) motion. The Ninth Circuit found that the government violated claimant’s due process rights by failing to provide adequate notice, and therefore that the administrative forfeiture must be vacated. Citing Clymore v. U.S., 569, 574 (10th Cir. 1999), the court ruled that because the five-year statute of limitations for filing a forfeiture action had expired, the government was precluded from reinstituting the case. The court rejected the view of the Second Circuit in Boero v. DEA, 111 F.3d 301 (2d Cir. 1997), that the proper remedy is to give claimant a hearing on the merits, regardless of the lapse of the limitations period. The court also rejected the government’s contention that only nominal damages should be awarded because claimant had no defense to the forfeiture on the merits, and procedural due process does not protect against deprivations of property per se, but only against deprivations that are mistaken or unjustified as a matter of law. The court maintained that this rule is applicable only to violations of constitutional due process, whereas this case concerned a violation of a legislatively mandated statute of limitations. [Ed. Note: The court’s analysis on this last point is certainly incorrect, on two grounds. First, plaintiff’s cause of action rested on the failure to give notice, not on the statute of limitations. The expiration of the statute merely precluded the government from refiling its case. Second, if plaintiff’s claim were not constitutional in character, the district court would have had no subject matter jurisdiction to entertain a challenge to a completed administrative forfeiture. See, e.g., U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).] U.S. v. Marolf, 173 F.3d 1213 (9th Cir. 1999).xe "U.S. v. Marolf, 173 F.3d 1213 (9th Cir. 1999)."
9th Circuit holds that administrative forfei​ture remedy bars reliance on Rule 41 equi​table relief. (615) Appel​lant argued that the district court was required to return the seized prop​erty pursuant to his motion under Rule 41(e) Fed. R. Crim. P., upon the dismissal of the crimi​nal action for lack of prob​able cause to arrest him. The 9th Circuit rejected the argu​ment, holding that appellant had a remedy at law pur​suant to the administrative for​feiture scheme set forth in 19 U.S.C. §1608. It was not clear from the present record whether the ap​pellant lost the opportunity to invoke the ap​propriate statutory remedy provided by 21 U.S.C. §881-1(c) by failing to follow the procedures set forth in that statute and 19 U.S.C. §1608. But "[f]ailure to comply with a remedy at law does not make it inade​quate so as to require the district court to exer​cise its equitable jurisdic​tion." U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990).xe "U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990)."
9th Circuit explains proper procedure to re​cover seized property. (615) If property has been seized without for​feiture or criminal pro​ceedings being filed, an aggrieved person may file a motion under 41(e), F. R. Crim. P. to re​cover the property and suppress the evidence. This may trigger the filing of a civil forfeiture complaint. Once the civil forfeiture proceeding is filed, the Rule 41 proceeding must be dis​missed because Federal Rule of Criminal Pro​cedure 54(b)(5) expressly provides that the Criminal Rules are not applicable to civil for​feitures. At that point, however, "summary judgment is an available and appropriate pre​trial remedy to challenge the legality of a seizure under the Fourth Amendment in a civil for​feiture pro​ceeding." U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988).xe "U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988)."
10th Circuit holds Rule 41(e) cannot ordinarily be used to attack state judicial forfeitures. (615) Following his guilty plea to federal marijuana trafficking charges, plaintiff filed this Rule 41(e) motion seeking the return of various property, including an airplane, a truck, and cash forfeited in New Mexico state judicial forfeiture proceedings. The Tenth Circuit observed that Rule 41(e) can be used to petition for the return of property seized by state authorities if: (1) the federal government is in actual possession of property forfeited by the state; (2) the federal government is in construc​tive possession of the property because it is considered evidence in a federal prosecution; (3) the property was seized by state authorities acting at the direction of federal authorities. Absent such unusual circumstances, the federal court lacks jurisdiction over the property and Rule 41(e) may not be used as a vehicle to attack the state judicial forfeiture. Here, although plaintiff established extensive federal involve​ment in his prosecution and conviction, his proof showed no federal link to the seized property. The Rule 41(e) motion was dismissed without prejudice as to the cash and two vehicles. Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit notes circuit split, but holds proper venue for Rule 41(e) motion is district where property seized. (615) In U.S. v. Giovanelli, 998 F.2d 116, 118 (2d Cir. 1993), the Second Circuit held that the district court which presided over the underlying criminal proceed​ing had jurisdiction over a Rule 41(e) motion for return of property brought after the conclusion of the criminal matter, even though the property at issue was seized in a different district. In Thompson v. Covington, 47 F.3d 974, 975 (8th Cir. 1995), the Eighth Circuit went further and ruled that the district court which presided over the criminal matter was the only proper district in which to bring a Rule 41(e) motion. In this case, the Tenth Circuit disagreed, instead concurring with the view of the Fourth Circuit in U.S. v. Garcia, 65 F.3d 17, 20 (4th Cir. 1995), that where the underlying criminal proceeding has concluded the proper venue for a Rule 41(e) motion is the district in which the property was seized. Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit says civil forfeiture may not be attacked in §2255 or Rule 41(e) motion. (615) Petitioner convicted for selling drugs. The government filed a civil forfeiture action against his property and obtained summary judgment. Petitioner did not appeal. Four years later, he filed a motion under 28 U.S.C. §2255 seeking to overturn the forfeiture verdict. The Tenth Circuit ruled the district court lacked jurisdiction because §2255 may not be used to collaterally attack a civil forfeiture. The proper vehicle is direct appeal. Similarly, the district court was correct in declining to construe the petition as a motion under Rule 41(e), Fed. R. Crim. P., because that rule does not apply to civil property forfeitures. U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished).xe "U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished)."
10th Circuit denies Rule 41(e) jurisdiction because ju​dicial forfeiture action provided adequate remedy. (615) After claimants' property was seized, they filed a motion un​der Fed. R. Crim. P. 41(e) for return of the il​legally seized prop​erty. The 10th Circuit af​firmed the district court's refusal to exercise equitable jurisdiction, ruling that claimants had an adequate remedy at law in a judicial forfeiture action. At the time claimant's Rule 41(e) hearing took place, a judicial for​feiture complaint had been filed, warrants for arrest of the property had been served, and notice of service of the com​plaint had been mailed. Thus, the claimants had an adequate rem​edy to challenge the seizure because the legality of a seizure may be tested in a judicial forfeiture proceeding. The fact that the court had ex​tended the deadlines in the forfei​ture pro​ceeding did not alter the analysis. Frazee v. Internal Revenue Service, 947 F.2d 448 (10th Cir. 1991).xe "Frazee v. Internal Revenue Service, 947 F.2d 448 (10th Cir. 1991)."
10th Circuit holds that district court retains jurisdiction to hear Rule 41(e) motion for return of property until government pub​lishes notice of seizure and intent to forfeit. (615) Due to the importance of giv​ing notice to po​tential claim​ants, the 10th Circuit held that an administrative forfeiture proceeding is not actually initiated until the government has pub​lished notice of the seizure and its intent to seek for​feiture. The district court had jurisdic​tion to entertain motions to return illegally seized property un​der Rule 41(e) until that notice was pub​lished. Thus the district court properly exercised Rule 41(e) jurisdiction over the seized currency. The notice was not pub​lished until two months after the 41(e) mo​tion was filed and one week after it was heard. The case was re​mand​ed to the district court to de​termine whether the defendant suffered ir​reparable injury under Rule 41(e). Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988).xe "Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988)."
11th Circuit finds tardy Rule 41(e) motion was properly denied. (615) The DEA conducted an adoptive forfeiture of cash seized from claimant’s vehicle by Georgia state troopers. Claimant did not contest the adminis​trative forfeiture, despite receiving notice by certified mail. Five years later, he filed a motion pursuant to Fed. R. Crim. P. 41(e) seeking return of the funds. The Eleventh Circuit held that Rule 41(e) does not authorize the return of civilly forfeiture property. Even if claimant’s pleadings were liberally construed as a civil action for equitable relief, the district court would have jurisdiction in only two circumstances: (1) if a federal agency declined to consider an exercise of its own discretion, or (2) if “petitioner’s conduct and the merits of his petition require judicial review to prevent manifest injustice.” Neither circumstance was present here. Claimant never filed a petition for remission or mitigation of the forfeiture. Similarly, claimant received notice of the administrative forfeiture, but never sought to protect his rights by contesting the forfeiture. The district court lacked jurisdiction to entertain claimant’s petition. U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999).xe "U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999)."
11th Circuit finds Rule 41(e) motion not available when property has been adminis​tratively forfeited. (615) Defendant sought return of cash seized at the time of his federal drug arrest through a motion under Rule 41(e), Fed. R. Crim. P. In its written response to the motion, the government asserted that the money had been administratively forfeited by the DEA. The Eleventh Circuit ruled that equitable relief under Rule 41(e) was therefore no longer available. The court noted that defendant was not without remedy. If the government wrongfully converted his property, as, for example, by not following appropriate administrative procedures, he could file an action for money damages against the U.S. under the Tucker Act, 28 U.S.C. §1346(a)(2). U.S. v. Watkins, 120 F.3d 254 (11th Cir. 1997).xe "U.S. v. Watkins, 120 F.3d 254 (11th Cir. 1997)."
11th Circuit holds Rule 41(e) motion is not proper method for recovery of property seized under forfeiture statute. (615) The govern​ment seized two cars and one boat belonging to the defen​dant on the ground that they were forfeitable. The govern​ment sent the defen​dant a notice of seizure, and he re​sponded with a motion for the return of seized property un​der Fed. R. Crim. P. 41(e). The motion was denied and he appealed. The 11th Circuit af​firmed, holding that the proper method of recov​ering seized property was to file a forfei​ture claim. Rule 41(e), which codifies a crimi​nal court's equi​table jurisdiction to return ille​gally seized evidence simply has no place in a civil in rem action, absent allegations of an ille​gal seizure or un​lawful police conduct. Fur​thermore, the short delay (two weeks) between the defendant's re​ceipt of the seizure notice and the institution of forfei​ture proceed​ings did not violate due process. U.S. v. Castro, 883 2d 1018 (11th Cir. 1989).xe "U.S. v. Castro, 883 2d 1018 (11th Cir. 1989)."
D.C. District Court says Rule 41(e) motion not proper to challenge civil forfeiture. (615) Claimants argued that the government seized $16,463.00 from their residence, but brought a forfeiture action against only $12,854.00. Claimants moved under Rule 41(e), Fed. R. Crim. P., for return of the remaining $3,609.00. The district court held that the Federal Rules of Criminal Procedure do not apply to civil forfeiture proceedings, and therefore claimants could not use Rule 41(e). Instead, claimants must seek relief under the Tucker Act, 28 U.S.C. §§1346(a)(2) and 1491(a)(1), or the Federal Tort Claims Act, 28 U.S.C. §2674 et seq. U.S. v. $12,854.00 in United States Currency, 1997 WL 335805 (D.C.D.C. 1997) (not reported in F.Supp.).xe "U.S. v. $12,854.00 in United States Currency, 1997 WL 335805 (D.C.D.C. 1997) (not reported in F.Supp.)."
California District Court holds Rule 41(e) is improper procedure for seeking return of property seized for civil forfeiture. (615) The Southern District Court of Califor​nia held that a motion under Fed. R. Crim. P. 41(e) was not the appropriate vehicle for ob​taining return of prop​erty seized for forfeiture under the expe​dited procedures of 21 U.S.C. §881-1. Al​though entertain​ing the Rule 41(e) motion under its gen​eral jurisdiction, the court stated that the appropriate proce​dure for obtain​ing re​turn of property before a civil forfeiture ac​tion has been filed is to file a miscellaneous case invoking the court's general equity juris​diction. Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989).xe "Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989)."
California District Court holds that Rule 41(e) is not appropriate to seek return of property seized for civil forfeiture. (615) Dis​trict Judge Thompson of the South​ern District of California held that Rule 41(e) of the Fed​eral Rules of Criminal Procedure does not ap​ply to property seized for civil forfeiture be​cause "there is, has been, and will be no crimi​nal case pending against the property." More​over, Rule 54(b)(5) states that "[t]hese rules are not applicable to . . . civil forfeiture of property for violation of a statute of the United States." Of course, the court noted that a 41(e) motion may be proper prior to the filing of the civil forfeiture action, but after the complaint has been filed, "the claimant has a forum and there is no need to fashion a remedy to se​cure justice for him." Pirelli v. U.S., 729 F.Supp. 715 (S.D. Cal. 1990).xe "Pirelli v. U.S., 729 F.Supp. 715 (S.D. Cal. 1990)."
D.C. Circuit holds that criminal court has no jurisdic​tion to return property once civil for​feiture proceedings begin. (615) Claimant was arrested and indicted on drug charges, and filed a motion under Rule 41(e), Fed. R. Crim. P. for the return of currency and jewelry found at the time of his arrest. During the pendency of the criminal proceeding and before any ac​tion had been taken on the Rule 41(e) mo​tion, claimant received no​tice from the DEA that it intended to seek forfeiture of the currency and jewelry. Claimant pled guilty, and at his sen​tencing hearing the district court denied the Rule 41(e) motion, finding that it was not the proper forum in which to seek return of the prop​erty since the DEA had ini​ti​ated forfeiture proceedings, The D.C. Circuit agreed, holding that the govern​ment's initi​ation of for​feiture proceedings preempted the dis​trict court's juris​dic​tion to hear claimant's post-con​vic​tion Rule 41(e) claim. The D.C. Circuit also re​jected claim​ant's argu​ment that the govern​ment violated the dou​ble jeopardy clause when it initiated a civil forfeiture ac​tion after the conclusion of his criminal proceeding, since forfeiture statutes are civil in nature, not puni​tive. U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990).xe "U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990)." 

Florida District Court asserts jurisdiction over procedural challenge to administrative forfeiture. (615) The DEA administratively forfeited money and a car used to purchase drugs and claimant filed a motion in his criminal case to set aside the forfeiture. The district court treated the motion as one under Rule 60(b), Fed. R. Civ. P., rather than a motion for return of property under Rule 41(e), Fed. R. Crim. P. The court rejected the government’s argument that it lacked jurisdiction over the motion once the administrative forfeiture proceedings had con​cluded. Citing In re Sixty Seven Thousand Four Hundred Seventy Dollars ($67,470.00), 901 F.2d 1540, 1545 (11th Cir. 1990), the court found that it had jurisdiction so long as claimant’s motion was based on defects in the administrative forfeiture procedure, rather than on the merits of the agency’s forfeiture decision. U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998).xe "U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998)."
Hawaii district court denies movants’ request to enjoin federal government from transferring seized currency and vehicles to state because all of the seized items were not unique and replaceable and movants had an adequate legal remedy. (615) The federal government seized a 2005 Hummer H2, $21,636.25 and $75,930 from the movants, and the state of Hawaii seized from the federal government nine other seized vehicles for forfeiture that the federal officials also had seized. Because of this, the movants sought an order enjoining the United States from transferring, delivering or otherwise jeopardizing the court's jurisdiction over the currency and the Hummer until the conclusion of the hearing on the motion. The movants alleged that the government's delay in filing a forfeiture proceeding, in conjunction with the other vehicles being seized by the State, made it a substantial probability that if the court ordered release of the money and Hummer, the government would transfer the items to the State for forfeiture proceedings. The court held, however, that those allegations were insufficient to establish even the possibility of irreparable injury, let alone a significant threat of irreparable injury, since all of the movants' damages could easily be quantified in a monetary value. Mere financial injury will not constitute irreparable harm if adequate compensatory relief will be available in the course of litigation. Because the amount of money seized was already known, and the Hummer H2 was not a unique vehicle and its value could be easily assessed, all of the seized items were replaceable. Accordingly, the movants had an adequate legal remedy. Thus, the court denied the request for a temporary restraining order. In re Application of Farrar, 2007 WL 167590 (D.Hawaii 2007) (Jan. 18, 2007).

Iowa District Court refuses to order return of seized vehicles during pendency of criminal investigation. (615) An Iowa district court found it had equitable jurisdiction to consider a motion for return of three Jeep Cherokees seized by search warrant during the course of a criminal investigation. The court nonetheless refused to order the return of the vehicles because the criminal investigation in which they were seized was ongoing. The balancing test of Barker v. Wingo, 407 U.S. 514, 530 (1972), requires a court to weigh four factors in deciding whether the govern​ment has acted unreasonably in detaining a claimant’s property: (1) length of delay, (2) reason for delay, (3) claimant’s assertion of her rights, and (4) prejudice to claimant. Here the four-month delay was short by comparison to delays sustained in prior cases, and the government’s reasons for the delay (as demonstrated by an ex parte review of the warrant affidavit and other evidence) were substantial. Although claimant vigorously asserted her rights and showed prejudice, the court found that the govern​ment’s law enforcement interests preponder​ated. The motion for return was denied without prejudice. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).xe "In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998)."
Iowa District Court says Rule 41(e) inapplicable to pre-indictment seizure, but equitable relief available. (615) The owner of three Jeep Cherokees seized during a criminal investigation filed a motion for their return under Rule 41(e), Fed. R. Crim. P. The district court considered authorities holding that Rule 41(e) jurisdiction does not exist before indictment, see, e.g., Ramsden v. U.S., 2 F.3d 322, 324 (8th Cir. 1992), and others holding that it does, see, e.g., U.S. v. Martinson, 809 F.2d 1364, 1369 (9th Cir. 1987). The court concluded that in the Eighth Circuit Rule 41(e) is available only when there is a “suggestion of criminal proceedings,” citing, In Matter of Search of 4801 Fyler Ave., 879 F.2d 385 (1989), a condition the court did not find in this case. The court nonetheless exercised equitable jurisdiction over the merits of the claim because plaintiff would suffer irreparable injury if relief were not granted and had no adequate remedy at law. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).xe "In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998)." 

Kansas district court denies motion for return of seized currency because it was in possession of state law enforcement officers when the defendant filed the motion, and he thus had an adequate remedy in the state court judicial forfeiture proceedings. (615) Defendant was arrested during a traffic stop conducted by the Topeka Police Department. A search produced illegal drugs and $706.00 in currency. Eventually, defendant pleaded guilty to a charge of possession with the intent to distribute 5 grams or more of cocaine base and was sentenced to 100 months’ imprisonment. The Shawnee County District Attorney's Office then filed a civil forfeiture action with regards to the drugs and currency, and Defendant filed a motion for return of property seeking return of the $706.00, asserting that he was in lawful possession of the funds and that the money was not connected with illegal activity. The government opposed defendant's motion on the ground that the property was in the possession of state law enforcement officers when the defendant filed the motion, and the property was subject to state judicial forfeiture proceedings. Defendant contended that the currency was still in the "constructive possession" of the federal government because at one point in the case it had the potential to be used as evidence, and asserted that this potential hypothetically remains because a new trial could be granted on the basis of a §2255 motion. However, the Defendant had an adequate remedy in the state courts. Thus, the motion for return of property was denied. U.S. v. Rhoiney, 2006 WL 3533095 (D. Kan. 2006) (December 7, 2006).

Kansas District Court holds claimant cannot litigate merits of administrative forfeiture in which he defaulted. (615) In 1995, officers seized $25,501.00 in cash from claimant at the time of his arrest on methamphetamine distribu​tion charges. The cash was administra​tively forfeited. Thereafter, claimant filed a motion for return of property pursuant to Rule 41(e), Fed. R. Crim. P. Because the motion was filed after completion of the underlying criminal case, the district court treated the motion as a civil complaint. See U.S. v. Clark, 84 F.3d 378,381 (10th Cir. 1996). However, the court denied the motion because the government provided proper notice and claimant “lost his opportunity to litigate the forfeiture of the currency by failing to file a claim and cost bond to contest the forfeiture proceeding.” U.S. v. Simmers, 1999 WL 287714 (D. Kansas 1999) (not reported in F.Supp.).xe "U.S. v. Simmers, 1999 WL 287714 (D. Kansas 1999) (not reported in F.Supp.)."
Louisiana District Court dismisses pre-indictment Rule 41 motion when civil forfeiture filed. (615) Pursuant to warrants, the FBI searched the homes of former Louisiana governor Edwin Edwards and his son, and a safe deposit box used by both. They found and seized $442,481 in cash. Although the searches were conducted in the Middle District of Louisiana, the Edwards’ filed a Rule 41(e)motion for return of property in the Eastern District of Louisiana. In a prior ruling, the judge in the Eastern District, accepted jurisdiction, finding that the administrative forfeiture proceedings did not deprive him of “equitable jurisdiction” under Rule 41. However, he promised to dismiss the action if the government filed a civil judicial forfeiture suit against the money within 30 days. The government did so—in the Middle District of Louisiana. In this new ruling, the judge granted the government’s motion to dismiss on the ground that the civil forfeiture provided movants with an adequate remedy at law. In a footnote, the judge also cited In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. June 26, 1997), which held that proper venue for a pre-indictment Rule 41 motion is the district where the property was seized). In re: FBI Seizure of Cash and Other Property from Edwin W. Edwards, 1997 WL 466860 (E.D. La. 1997) (not reported in F.Supp.).xe "In re\: FBI Seizure of Cash and Other Property from Edwin W. Edwards, 1997 WL 466860 (E.D. La. 1997) (not reported in F.Supp.)." 
Louisiana District Court finds no jurisdiction to entertain Rule 41(e) motion when adminis​trative forfeiture properly com​menced. (615) Customs seized cash and a pistol from defendant at the time of his arrest on cocaine charges. The agency then properly commenced administrative forfeiture proceed​ings against the weapon and money. Defendant filed a motion under Rule 41(e), Fed. R. Crim. P., for return of the property. Because the administrative forfeiture proceedings provided defendant with “sufficient opportunity to challenge the validity of the seizure,” the court found it had no jurisdiction to entertain defendant’s motion under Rule 41(e). The motion was denied. U.S. v. Smith-Stewart, 1997 WL 527331 (E.D. La. 1997) (not reported in F.Supp.).xe "U.S. v. Smith-Stewart, 1997 WL 527331 (E.D. La. 1997) (not reported in F.Supp.)."
Louisiana District Court retains jurisdiction over Rule 41(e) motion despite filing of administrative forfeiture. (615) The FBI executed search warrants at the homes of former Louisiana governor Edwin Edwards and his son, Stephen, and on a safe deposit box used by both. The agents seized $442,481 in cash. The Edwards filed a motion under Rule 41(e), Fed. R. Crim. P., for return of the money. The government commenced an administrative forfeiture proceeding against the money, and argued that such a proceeding divested the court of jurisdiction over the Rule 41(e) motion because it provided an adequate remedy at law. The district court disagreed. Citing, inter alia, Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988), it held that an administrative forfeiture action did not necessarily provide an adequate remedy for movants, and thus that it could retain its equitable jurisdiction under Rule 41(e). The court stayed the matter for thirty days and said that it would dismiss the action if the government filed a judicial forfeiture complaint in that period. [Ed. Note: Although the effect of the commencement of administrative forfeiture proceedings on Rule 41(e) motions remains unsettled, this court’s reliance on Tenth Circuit precedent seems misplaced. In U.S. v. Dennino, 103 F.3d 82, 84-85 (10th Cir. 1996), the circuit held that Rule 41(e) does not confer jurisdiction to review the substance of a prior administrative forfeiture proceeding. It seems doubtful that the Tenth Circuit would approve a district court employing Rule 41(e) to oversee the conduct of an ongoing administrative forfeiture.] In re: FBI Seizure of Cash and Other Property from Edwin W. Edwards, 970 F.Supp. 557 (E.D. La. 1997) (not reported in F.Supp.).xe "In re\: FBI Seizure of Cash and Other Property from Edwin W. Edwards, 970 F.Supp. 557 (E.D. La. 1997) (not reported in F.Supp.)."
New York District Court dismisses Rule 41(e) motion for lack of jurisdiction. (615) Police officers seized $59,426.00 in cash from the home of Bernardo Mejia, and turned it over to the DEA for adoptive forfeiture. The DEA sent notices of forfeiture to Mejia at various addresses. One or more of these notices was received by claimants, who are Mejia’s immediate family members and assert ownership of the money. Claimants filed an untimely claim and cost bond, which was rejected by the DEA. Thereafter, claimants filed a Rule 41(e), Fed. R. Crim. P., motion for return of property. The court dismissed their claim for lack of jurisdiction. Once an administrative forfeiture proceeding has begun, federal courts lack jurisdiction over its merits. Only procedural defects may be reviewed. Here, the notice was adequate. It plainly identified the last day to file a timely claim, and even though the notice was not addressed to claimants, they concededly received a copy. “Where a party has actual notice of a forfeiture, any defect in giving constructive notice is immaterial.” Finally, claimants were not denied due process because their financial status prevented them from raising the cost bond in time to meet the filing deadline. The notice described a procedure for seeking in forma pauperis relief, but claimants did not employ it. Restrepo v. U.S., 1999 WL 1044359 (S.D. N.Y. 1999) (not reported in F.Supp.).xe "Restrepo v. U.S., 1999 WL 1044359 (S.D. N.Y. 1999) (not reported in F.Supp.)." 

New York District Court dismisses Rule 41(e) motion for lack of subject matter jurisdiction. (615) Defendant was convicted of selling counterfeit currency. The Secret Service also seized and administratively forfeited $8,450 in genuine currency defendant admitted was the proceeds of selling counterfeit currency. After the forfeiture became final, defendant filed a motion for return of the money under Fed. R. Crim. P. 41(e). Because the criminal pro​ceedings had already been completed, the court treated the motion as a civil complaint. Because an administrative forfeiture proceed​ing had commenced (and concluded), the district court observed that it lacked jurisdiction to entertain the motion unless there were procedural deficiencies in the administrative forfeiture. No such deficiencies appearing, the court dismissed the complaint for lack of subject matter jurisdiction. Cruz v. United States Secret Service Asset Forfeiture Division, 1998 WL 107017 (S.D.N.Y. 1998) (not reported in F.Supp.).xe "Cruz v. United States Secret Service Asset Forfeiture Division, 1998 WL107017 (S.D.N.Y. 1998) (not reported in F.Supp.)."
New York District Court reaffirms lack of jurisdiction to review merits of administrative forfeitures. (615) Claimant brought an action seeking return of money seized at the time of her arrest on cocaine trafficking charges. The funds were subjected to administrative forfeiture by the DEA, which instituted the administrative action properly and provided all the legally necessary forms of notice. When claimant failed to make a claim to the funds within the prescribed time frame, the money was ordered forfeited. In the present case, claimant did not assert any defect in the procedures used by the DEA during the administrative forfeiture; rather, she claimed that the funds forfeited were not related to illegal activities. The district court noted the ample authority holding that it lacked jurisdiction to review the merits of an administrative forfeiture. Since claimant did not contend that the administrative forfeiture was procedurally defective, her suit was dismissed for want of jurisdiction. Dogbe v. U.S., 1999 WL 240329 (S.D. N.Y. 1999) (not reported in F.Supp.).xe "Dogbe v. U.S., 1999 WL 240329 (S.D. N.Y. 1999) (not reported in F.Supp.)."
New York District Court holds Rule 41(e) motion improper when civil forfeiture is pending. (615) Police officers at JFK International Airport seized $146,800 in cash from claimant. Claimant admitted acting as a courier for a man he claimed bought and sold currency in Venezuela. The government filed a civil in rem forfeiture action against the money, but brought no criminal charges. Claimant filed a motion under Rule 41(e), Fed. R. Crim. P., seeking return of the money. Ordinarily, a party may not bring a motion pursuant to the Federal Rules of Criminal Procedure in a civil proceeding, particularly where no criminal case is pending. A court may nonetheless exercise jurisdiction over such a motion if a claimant has no adequate remedy at law. Here claimant had such a remedy, the civil forfeiture action. Therefore, the Rule 41(e) motion was denied. [Ed. Note: The introductory portion of this opinion contains an unusually lucid and helpful discussion of the procedural steps in a civil forfeiture action of this type.] U.S. v. United States Currency in the Amount of $146,800, 1997 WL 269583 (E.D. N.Y. 1997) (not reported in F.Supp.).xe "U.S. v. United States Currency in the Amount of $146,800, 1997 WL 269583 (E.D. N.Y. 1997) (not reported in F.Supp.)." 
Pennsylvania District Court finds no due process violation in delaying forfeiture to ensure notice. (615) Defendant filed a Rule 41(e), Fed. R,. Crim. P., motion for return of his car seized during his arrest on drug charges. He alleged that the government’s delay of approxi​mately eight weeks in initiating administrative forfeiture proceedings and sending him notice was excessive and violated due process. The district court wrote: “That the government deferred proceedings while attempting to ensure that defendant received notice did not result in a denial of Due Process.” The court also found that certified letters sent to defendant’s lawyer and the jail where he was held constituted adequate notice. Finally, the court held that Rule 41(e) was not an appropriate vehicle for challenging this forfeiture. After sending its initial notice of administrative forfeiture, the government filed a judicial civil forfeiture complaint to which claimant never filed an answer. The civil forfeiture proceeding provided claimant with an adequate forum in which to challenge the forfeiture, but he did not avail himself of it. U.S. v. Gonzalez, 1998 WL 195703 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Gonzalez, 1998 WL195703 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court finds Rule 41(e) motion improper when remission petition is pending. (615) Defendant was indicted for drug trafficking after agents searched his home and seized personal property alleged to be the proceeds of narcotics activity. The DEA commenced administrative forfeiture of the property. Defendant filed in his criminal case a Rule 41(e) Fed. R. Crim. P. motion for return of property. The district court denied the motion because defendant had previously filed a petition for remission in the administrative forfeiture action. Citing U.S. v. Clagett, 3 F.3d 1355, 1356 (3d Cir. 1993), the court held that, “So long as the civil administrative procedures are made available to a claimant, the court may not hear a motion under Rule 41(e) either as a criminal matter or as an exercise of its equitable power.” U.S. v. Nieves 1997 WL 447981 (E.D. Pa. 1997) (not reported in F.Supp.).xe "U.S. v. Nieves 1997 WL 447981 (E.D. Pa. 1997) (not reported in F.Supp.)."
Puerto Rico District Court grants Rule 41(e) motion even after criminal case dismissed and funds administratively forfeited. (615) Cus​toms searched criminal defendant Colon’s house, seized a savings passbook in the name of claimant Ortiz Cruz, and administratively for​feited the account’s contents. Claimant brought a motion for return of property under Fed. R. Crim. P. 41(e) after the criminal case had been dismissed and the administrative forfeiture had been completed. The district court nonetheless maintained jurisdiction, noting that “[w]hen criminal proceedings have been completed, a motion to return property filed under Rule 41(e) is to be treated as a ‘civil equitable proceeding.’” Moreover, even though an administrative forfeiture proceeding had been brought, a court may grant relief to a claimant who establishes a failure by the government to provide proper notice of administrative forfeiture. Finally, although the administrative forfeiture had been completed and the funds transferred from the Customs escrow account, the court was not deprived of jurisdiction to fashion an equitable remedy. U.S. v. Colon, 993 F.Supp. 42 (D. Puerto Rico 1998).xe "U.S. v. Colon, 993 F.Supp. 42 (D. Puerto Rico 1998)."
Texas district court holds that plaintiff’s motion for return of property requires determination whether government still was in possession, but equitable claim for monetary value of property dismissed for lack of subject-matter jurisdiction. (615) The government filed a complaint seeking the civil forfeiture of about $24,000 in three bank accounts held in the plaintiff’s name. Following a one-day bench trial, the court granted the forfeiture. Subsequently, proceeding pro se, the plaintiff filed a motion for return of property in the United States Court of Federal Claims, asserting numerous constitutional, statutory and state claims, including trespass, unlawful search and seizure, wrongful forfeiture and improper exclusion of evidence. He sought return of the forfeited money as well as the seized personal property, or alternatively, the monetary equivalent of the seized property. Additionally, he sought to recoup costs of challenging and appealing the forfeiture and monetary damages for mental anguish. The Federal Claims Court dismissed the majority of the claims based upon lack of subject-matter jurisdiction primarily because he failed to pursue these claims in the forfeiture proceeding. Additionally, the court determined that the claims for monetary damages were barred by sovereign immunity. The claims court then transferred the only remaining claim, the return of his personal property or its monetary value, back to the Southern District of Texas, where the initial forfeiture actions occurred. The plaintiff alleged the United States seized and did not return his and his wife's wedding rings, his military and graduation rings, two watches, a black leather jacket, shoes and an adult movie. He asserted the monetary value of these items was $15,000. In a related pleading, the government conceded the property was not part of the civil forfeiture. The court noted that the government did not offer any information about the property allegedly seized, and the disposition of this property, or whether it even was seized as alleged, was unknown. Thus, the court must determine whether the government actually retained possession of the property and whether the plaintiff was entitled to its return. However, the court also found that it lacked subject-matter jurisdiction to order that the government pay the plaintiff the monetary value of his personal property should it be shown that government had the property and, for some reason, it cannot be returned. Thus, his equitable claim for the monetary value of his personal property was dismissed for lack of subject-matter jurisdiction, although case law indicates he may pursue a takings claim in the Court of Federal Claims. Ezenwa v. U.S., 2005 WL 3312622 (S.D.Tex. 2005) (Dec. 6, 2005).
Texas District Court limits jurisdiction over challenge to adoptive forfeiture to procedural defects. (615) Plaintiff brought suit in Texas state court to challenge the administrative forfeiture of funds seized by state officers then transferred to federal authorities for forfeiture. After removal of the case to federal court, the U.S. district court held that it lacked jurisdiction “to review the merits of a properly executed administrative forfeiture except for failure to comply with procedural requirements or to comport with due process.” The court then granted summary judgment for the government defendants because the DEA had provided proper notice and plaintiff failed to file a claim within the required period. Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998).
