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§210 Administrative Forfeitures, Notice of Seizure and Intent to Forfeit



First Circuit remands for hearing in district court as to whether government could have identified and provided notice of forfeiture proceedings to part-owner of sailboat before entry of default. (210) The government initiated a forfeiture proceeding against a prized sailboat, once owned by the late John F. Kennedy, and secured a default judgment as to the ownership interest of Dr. Kerry Scott Lane. Arguing that the government gave him inadequate notice of the forfeiture action, Lane asked the district court for relief from the judgment, but the court refused. On appeal, the court held that the district court below did not adequately consider the sufficiency of the notice as it pertained to Lane's interest in the sailboat, and vacated the order denying the Rule 60(b) motion. Unbeknownst to Lane when he first invested in the boat, the DEA identified one of the co-owners as a member of a large-scale marijuana-trafficking enterprise and concluded that the boat constituted property derived from the proceeds of narcotics distribution. The government filed a civil forfeiture complaint against the boat, and published notice and served other co-owners and individuals by certified mail; however, Lane was not personally served and claimed not to have seen the published notices. Only one co-owner filed an answer to the forfeiture complaint and as to all other interested parties, the government moved for an entry of default. On appeal, Lane asserted that he first learned of the judicial forfeiture action from an article stating that the government had forfeited the sailboat and was planning to sell it at auction. He obtained for the first time a copy of the entry of default and immediately began hunting for counsel, but in the meantime the district court granted the default judgment. The court of appeals found that although Lane was aware of the seizure, there was no evidence that suggested he knew of the judicial forfeiture action until after the entry of default. The court held that when the government knows or easily can ascertain the identity and whereabouts of a potential claimant, reasonableness requires the government, at a minimum, to take easily available steps in its attempt to notify the claimant. In this case, it was undisputed that the government knew there was an additional investor but did not know the investor's name. There is no exact formula for determining the quantum of diligence due to an unidentified yet potentially ascertainable claimant, and thus the court must consider the circumstances, balance the interests of the government and the individual, and determine whether, on the whole of the record, the government's efforts were reasonable. Although the government is not required to engage in a sprawling, open-ended investigation to identify and track down unidentified, but potentially interested, parties, if it has easy access to a lead that it knows (or reasonably should know) is potentially fruitful, it has some duty to elicit the available information and take reasonable action in response to it. The extent of the required follow-up will vary with the nature of the lead, the costs of pursuing the lead, and the idiosyncrasies of the case. If a person using the lead could easily identify and locate the potential claimant, eschewing further inquiry and relying on secondary measures (such as notice by publication) may be unreasonable, or out of step with due process, or both. Because the parties disputed the ease with which the government could have pinpointed Lane's identity and status as a part-owner of the boat, the court concluded that additional proceedings in the district court were required. U.S. v. One Star Class Sloop Sailboat, 458 F.3d 16 (1st Cir. 2006) (August 16, 2006). 

1st Circuit finds court had jurisdiction to consider claim that notice of forfeiture was defective. (210) Defendant pled guilty to various drug charges. Almost a year later, he filed a motion under Fed. R. Crim. P. 41(e) for the return of about $2,000 that was seized from him. The government argued that the money had been administratively forfeited. Defendant argued that the notice of the forfeiture was defective because he was incarcerated when it was sent, yet the government sent the notice to his home address and he never received it. The district court denied defendant's motion, but on appeal, the Second Circuit held that the district court had jurisdiction to consider defendant's claim that the notice of administrative forfeiture was defective. District courts have jurisdiction under 28 U.S.C. §1331 to entertain collateral due process attacks on administrative forfeitures. The fact that defendant termed his motion as under Rule 41(e) did not defeat the district court's jurisdiction. U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).

xe "U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995)."
1st Circuit affirms that notice of forfeiture sent to address where currency was seized was adequate. (210) After currency was seized from plaintiffs' then-residence, they filed a motion under Rule 41(e) for return of the currency. A memorandum filed by the government indicated that the currency was being held for administrative forfeiture and that notice would soon be sent to all who had an interest in it. Notice of the administrative forfeiture was subse​quently sent to plaintiffs' last known residence, where the currency was seized, but was returned to the DEA as "unclaimed." The DEA also published notice of the forfeiture in the newspaper "USA To​day." The Rule 41(e) motion was denied, and several days later, plaintiffs' right to file a claim with the DEA expired. The 1st Circuit affirmed that the notice sent to ad​dress where the property was seized was both statu​torily and constitutionally adequate. The issue was close, because the government was involved in on​going Rule 41(e) court action with plain​tiffs and was aware that plaintiffs were repre​sented by coun​sel. However, the DEA had no reason to believe that the notice would be in​effective. Sarit v. U.S. Drug Enforcement Administration, 987 F.2d 10 (1st Cir. 1993).xe "Sarit v. U.S. Drug Enforcement Administration, 987 F.2d 10 (1st Cir. 1993)."
1st Circuit holds that because forfeiture notice was adequate, there was no waiver of sovereign immunity. (210) Currency seized from plaintiffs' residence was adminis​tratively forfeited by the DEA. Plaintiffs' filed a civil rights action against the DEA under 28 U.S.C. §1331, alleging insufficient no​tice of the administrative proceeding, and that the currency was seized in violation of the 4th Amend​ment. The 1st Circuit held that be​cause the notice was adequate, plaintiffs lost the waiver of sovereign immunity that had allowed the court to entertain the action, and thus the district court had no jurisdiction to consider plaintiff's 4th Amend​ment claim. Sarit v. U.S. Drug Enforce​ment Administra​tion, 987 F.2d 10 (1st Cir. 1993).

xe "Sarit v. U.S. Drug Enforcement Administra​tion, 987 F.2d 10 (1st Cir. 1993)."
2nd Circuit dismisses motion for return of vehicle although notice was inadequate, where forfeiture is void. (210) Plaintiff’s Range Rover was seized when he was arrested on drug charges, and a timely notice was mailed to the jail from which he’d been transferred less than two weeks earlier. The notice was not forwarded to the prison where he was transferred. After no claims were filed, the vehicle was declared administratively forfeited. Two years after sentencing, the owner filed a complaint seeking the return of the vehicle, alleging that the forfeiture violated due process due to lack of notice. The owner filed a motion for summary judgment, and the government conceded that notice was not properly given but contended that that defect could be cured by allowing the owner to judicially challenge the administrative forfeiture. The district court ruled that the statute of limitations had been tolled because the owner acknowledged at sentencing that he learned of the forfeiture within the statute of limitations period, and denied his motion for summary judgment. The court then held a hearing on the merits as to whether the government had probable cause to seize the Range Rover. The court found sufficient probable cause that the vehicle had been purchased with drug proceeds, and dismissed the complaint. The 2nd Circuit found that notice was inadequate and the statute of limitations had not been tolled, and held that the government is barred from commencing a forfeiture proceeding if the statute of limitations has run. The 2nd Circuit noted that the government can still quiet title by opposing a potential Rule 41(e) motion, even though it loses the benefit of presumptions had notice been adequate.  Nevertheless, the 2nd Circuit did not remand the case because the evidence demonstrated that the owner was not entitled to relief, and affirmed the dismissal of the civil complaint for return of the vehicle. Alli-Balogun v. U.S., 281 F.3d 362 (2d. Cir. 2002).   

2nd Circuit holds that where notice is inadequate, remedy is to allow claimant to litigate merits of the forfeiture. (210) Plaintiff’s currency and jewelry were seized as the proceeds of illegal narcotics trafficking. The FBI mailed administrative forfeiture notices to his last known address and to the detention facility where it believed he was in custody, then published the notices. When no claims were made, the property was declared forfeited. Five years later, defendant filed a complaint seeking the return of the property, and that case was dismissed. The 2nd Circuit vacated the dismissal on the basis of insufficient notice and remanded the case to the district court to determine if plaintiff had actually received notice. The district court held a hearing and determined that the property was subject to forfeiture. In the instant appeal, the 2nd Circuit held that when notice of administrative forfeiture proceedings is deficient, the proper remedy is to allow the claimant to litigate the merits. Because the district court had done so on remand, the 2nd Circuit affirmed the dismissal. Weng v. U.S., 2002 WL 279888 (2nd Cir 2002) (unpublished).   

2nd Circuit rules that prisoner in custody on charges giving rise to forfeiture must get actual notice. (210) In an opinion expressing its obvious frustration with the government’s apparent inability to get notices of forfeiture delivered to prisoners in federal custody, the Second Circuit ruled that, “at least where a federal agency is making administrative forfeiture and the owner is a prisoner in federal custody on the charges that gave rise to the forfeiture, we hold that such mailing of a notice to the custodial institution is not adequate unless the notice is in fact delivered to the intended recipient.” In this case, the court held that the DEA did not meet its burden of providing notice of forfeiture either by sending notice to a prison from which claimant had been moved, or by sending it to the prison where claimant was actually being held when there was no proof it had been delivered to him. Weng v. U.S., 137 F.3d 709 (2d Cir. 1998).xe "Weng v. U.S., 137 F.3d 709 (2d Cir. 1998)."
2nd Circuit approves notice of administra​tive forfeiture written in English. (210) Claimant argued that the administrative for​feiture of his money was deficient because the government provided notice of seizure in English, which he was allegedly unable to understand because of his limited knowledge of the language. The 2nd Circuit upheld its jurisdiction to consider the issue, since a court has jurisdiction to correct an administrative forfeiture that is procedurally deficient. The English-language notice satisfied the requirements of due process. The fact that defendant was imprisoned at the time he received notice did not alter this fact. It would be unreasonable to require the government to ascertain and then provide notice in the "preferred" language of a prison inmate or detainee, and would also establish an unwarranted favored status for such people. Toure v. U.S., 24 F.3d 444 (2d Cir. 1994).

xe "Toure v. U.S., 24 F.3d 444 (2d Cir. 1994)."
3rd Circuit holds that a cashier’s check representing seized currency is an appropriate, fungible surrogate for the seized currency. (210) Defendant was arrested for possessing a small amount of cocaine base, and DEA seized $1,049 from his home. Administrative forfeiture proceedings were begun, and notice was mailed to defendant at three different addresses and published. Defendant neglected to file a claim and post a bond, so the money was declared administratively forfeited. He then sought the return of the money by a Fed.R.Crim.P. 41(e) motion, which was denied. He was acquited of all the drug charges. His motion for reconsideration of the denial of the Rule 41(e) motion, in which he argued that the DEA never properly asserted in rem jursdiction over the money, was denied because the money had always “been in the hands of the federal government.” The Third Circuit rejected defendant’s argument that the DEA relinquished possession of the res when it converted the cash to a cashier’s check. The Third Circuit found the cashier’s check to be “an appropriate, fungible surrogate for the seized currency.” Affirmed. U.S. v. Thomas, 2003 WL 294409 (3rd Cir. 2003). 
3rd Circuit invalidates administrative forfeiture based on inadequate notice. (210) A search of a pickup truck driven by plaintiff and stopped for speeding uncovered a small quantity of marijuana and $93,163 in cash. Plaintiff produced a vehicle registration card verifying that the pickup truck was owned by plaintiff’s wife who resided in Eight Mile, Alabama. However, plaintiff also produced an Alabama driver’s license showing a prior address in Chickasaw, Alabama. After the commencement of state forfeiture proceedings, the State police contacted the DEA, which ultimately “adopted” the seized cash and accepted the case for administrative forfeiture. A letter from the DEA advising plaintiff of the proposed forfeiture was sent by certified mail to the Thompson Court address. Plaintiff failed to respond, resulting in the currency being forfeited. Plaintiff filed a civil action seeking to invalidate the administrative forfeiture of the currency, claiming lack of notice. The district court granted summary judgment in favor of the government, stating that plaintiff gave the state police his old address, and failed to present any evidence that DEA was, or should have been aware, that the information was incorrect. The 3rd Circuit reversed, holding that when notice sent to Thompson Court was returned to the DEA, the agency did not take adequate steps to contact plaintiff. The DEA should have attempted to confirm plaintiff’s address with the state police or state district attorney’s office. Foehl v. United States, 238 F.3d 474 (3d Cir. 2001).
3rd Circuit holds notice to incarcerated claimant must be sent by the seizing agency. (210) Claimant was arrested and charged with drug offenses, and the DEA seized and commenced administrative forfeiture actions against claimant’s personal property. The agency sent notices of forfeiture to claimant by mailing them to the U.S. Marshals Service, which had procedures for forwarding such notices to incarcerated claimants. A representative of the Marshals swore that “to the best of [his] knowledge and belief” these procedures were followed. The en banc Third Circuit held “due process requires that when a person is in the government’s custody and detained at a place of its choosing, notice of a pending administrative forfeiture must be mailed to the detainee at his or her place of confinement.” Despite the fact that this was apparently what happened, the court of appeals held that the procedure followed by the DEA violated claimant’s constitutional rights to due process. The court said, in effect, that the seizing agency must itself send notice to an incarcerated claimant, and that the constitution prohibits delegating the mailing function to another executive branch agency. Judge Alito filed a withering dissent, pointing out that the institutional affiliation of the mailer within the executive branch has no logical relation to the constitutional issue of proper notice. U.S. v. McGlory, 202 F.3d 664 (3d Cir. 2000).xe "U.S. v. McGlory, 202 F.3d 664 (3d Cir. 2000)."
3rd Circuit holds due process required government to serve defendant with notice of forfeiture proceedings in prison. (210) The DEA began separate administrative forfeiture proceed​ings against money and property seized from claimant's home. Claimant, who was incarcerated, received notice of both proceedings in prison, but did not file a claim. However, his wife and mother filed claims, and the DEA referred the forfeitures to the U.S. Attorney. The government then instituted judicial forfeiture proceedings, serving notice to claimant at his residence, where his mother signed the certified mail receipts. She did not remember receiving the notices but stated she would have turned any such notices over to the attorney who was representing claimant on the criminal charges. Claimant never filed a claim and a default judgment was entered against him. The Third Circuit held that due process required the government to serve defendant with notice of the forfeiture proceedings in prison. The govern​ment knew claimant was not at the address to which the notice was mailed and knew he could not get to that address because he was confined in jail. Thus, the notice was not "reasonably calculated" to apprise claimant of the forfeiture proceedings. The notice that claimant received of the administrative proceedings was not significant for purposes of the judicial forfeiture proceeding. The notice to defendant's criminal attorney was also not adequate. The civil proceedings had not yet begun, and the attorney was not yet his attorney in the proceedings. U.S. v. $184,505.01 in U.S. Currency, 72 F.3d 1160 (3d Cir. 1995).
Fifth Circuit holds that claimant deserved an evidentiary hearing for his claim that the DEA failed to send him adequate notice before administratively forfeiting his money. (210) 
The claimant challenged the district court's determination that the government satisfied the Due Process Clause in notifying him of the administrative forfeiture of $13,000 seized from him upon his arrest for serious drug crimes. On appeal, the court held that the government failed to meet its burden to show that its notice was “reasonably calculated, under all the circumstances, to apprise” the claimant of the forfeiture. After the seizure, using certified mail, the DEA sent a forfeiture notice to a King Henry Drive address, and received a return receipt indicating the notice had been delivered. The DEA also sent a forfeiture notice to an attorney in Biloxi, and received delivery confirmation, and published a notice in the Wall Street Journal. With regard to the notice mailed to King Henry Drive (his mother’s home), the claimant said he did not live at that address and, since agents gave him a ride to his actual residence on Bienville Boulevard and searched it, they were well aware of his correct address. Moreover, as for the return receipt the DEA received from the post office, the signature of the recipient was illegible and no printed name appeared. As for the notice sent to the Biloxi attorney, the claimant argued he did not engage that attorney until nearly six months after the notice was mailed, and was not incarcerated at the time of the notice. The Court noted previous decisions where it reiterated that “when the government has in its possession information which would enable it to effect actual notice on an interested party, it is unacceptable for DEA to ignore that information and rely on notification by publication.” The Court held that the claimant deserves an evidentiary hearing, because of all of the claimant’s arguments, and he had presented more than enough here to remand the case. Taylor v. U.S., 2007 WL 926880 (5th Cir. 2007) (March 29, 2007).

5th Circuit says government failed to prove it properly published notice of forfeiture. (210) Claimant argued that the district court erred in denying his motion for return of currency because the government failed to prove that it complied with the statutory notice provisions of 19 U.S.C. §1607. The Fifth Circuit held that the government failed to prove it properly published notice of the forfeiture in a newspaper for three consecutive weeks. The government only presented evidence of one publication, which it claimed was the "first publication." The only evidence that it published the notice during the next two weeks was the government's conclusory statement that "notice of seizure was published in accordance with 19 U.S.C. §1607." Such a conclusory statement cannot support a summary judgment. U.S. v. Robinson, 78 F.3d 172 (5th Cir. 1996).

5th Circuit rules administrative forfeiture that was effected without proper notice is merely voidable, not void. (210) Defendant filed a civil action to recover forfeited property and asserted that he had not been served with written notice, in violation of his due process rights. The claim was filed in the District of New Mexico, where his criminal case had been prosecuted. The district court dismissed the civil action as wrongly venued, positing that the action should have been filed in the district where the vehicle had been seized. The Tenth Circuit affirmed. Claimant re-filed in the Western District of Texas, where the property had been seized. However, the district court dismissed on grounds that the six-year statute of limitations had expired. The Fifth Circuit reversed, holding that deficient notice renders the forfeiture merely voidable, not void. The proper remedy is to restore the plaintiff’s right to challenge the forfeiture in district court. Because the prior (albeit notice-defective) administrative forfeiture was timely commenced, it tolled the statute of limitations. Clymore v. U.S., 217 F.3d 370 (5th Cir. 2000)


5th Circuit rules remedy for constitutionally deficient notice in forfeiture proceedings is to void and vacate original proceeding, and statute of limitations may bar consideration of merits of forfeiture claim. (210) Claimant appealed grant of summary judgment on claim for return of forfeited money. The court nitially held that the government’s failure to provide adequate notice violated claimant’s due process rights and vacated the forfeiture of the drug funds. However, following the ruling, the judge directed the parties to submit briefs on any remaining issues. The government filed a compulsory counterclaim for recoupment, asserting claimant had no right to receive funds because they had been used or intended for drug transactions. The judge ruled that although the statute of limitations barred the government from reinstituting administrative forfeiture procedures, but the court had jurisdiction to consider the merits of the forfeiture as a continuation of the earlier proceeding. The magistrate then granted summary judgment in part to the government, and in part to the claimant. On appeal, the 5th Circuit held that the proper remedy for constitutionally deficient notice is to void and vacate the forfeiture judgment, and, if the statute of limitations period has run, to bar consideration of the government’s forfeiture claim on the merits unless the government provides a rationale to equitably toll the statute. The 5th Circuit then affirmed the judgment of the district court, finding that, even though the five year statute of limitations had passed, the government had preserved its right to appeal the forfeiture on the merits because during the pendency of claimant’s suit, the government raised a compulsory counterclaim for recoupment. Kadonsky v. U.S., 216 F.3d 499 (5th Cir. 2000) 

6th Circuit holds that notice that is “reasonably calculated, under all the circumstances” to apprise claimant of the pending forfeiture is sufficient under the Due Process Clause. (210) The FBI began an administrative forfeiture action against $96,950 seized from claimant. The three published notices contained a wrong middle initial for defendant, but his first and last names were correct. Certified letters were sent to his house and his brother’s house, and two of them were signed for. No timely claims were filed, and the FBI declared the currency administratively forfeited. Defendant was convicted of numerous narcotics offenses and is serving a life sentence. Three years later, defendant filed a F.R.Crim.P. 41(e) motion seeking return of the currency, which the court treated as a request for equitable relief because his criminal proceedings had been terminated. After an evidentiary hearing on the request, the district court entered judgment for the government. Citing Dusenbery, the 6th Circuit affirmed, holding that the FBI notice procedures were “reasonably calculated, under all the circumstances” to apprise defendant of the administrative forfeiture proceeding. The incorrect middle initial was held to be inconsequential. The notice thus was sufficient under the Due Process Clause. U.S. v. Latham, 2002 WL 31890914 (6th Cir. 2002)(unpublished).

6th Circuit denies Rule 41(e) motion where claimant lacked a colorable defense to forfeiture. (210) Claimant was convicted of drug and firearms charges, incarcerated, and fined. The government also administratively forfeited $40,191 in cash. Roughly four years after his conviction, claimant filed a motion for return of the cash pursuant to Rule 41(e), Fed. R. Crim. P., alleging that he never received notice of the forfeiture. The government showed that notice had been mailed to and received by the institution where claimant was held, but could

not show that the notice was actually given to claimant. The Sixth Circuit confirmed that the district court had jurisdiction to review such collateral attacks on the procedural regularity of administrative forfeitures. The court also noted a split among the circuits on whether proof of actual delivery to an incarcerated claimant is necessary, but declined to decide the issue. Rather, the court upheld the forfeiture because claimant had actual notice of the seizure, if not of the forfeiture proceedings, and lacked a colorable defense to the forfeiture. At claimant’s criminal sentencing, the trial judge found that the money at issue was drug proceeds, and claimant did not dispute this finding. U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished). xe "U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished)."
6th Circuit says remedy for defective notice is hearing on merits, even if statute of limitations ran. (210) Claimant was convicted of drug offenses, incarcerated, and then convicted again for operating a continuing criminal enterprise by running his drug business from prison. The government also brought civil administrative forfeiture actions against various items of claimant’s property. The property was forfeited when claimant filed no claims. Five years later, claimant filed a Rule 41(e), Fed. R. Crim. P., motion for return of the property, alleging that the government sent the notices of administrative forfeiture to the wrong prison. The district court assumed, arguendo, that the notices were defective and held a hearing on the merits at which the government met its burden and the claimant did not. Claimant argued that he should prevail anyway because the statute of limitations for forfeiture actions had run. The Sixth Circuit disagreed. The court sided with the Second Circuit’s opinion, Boero v. DEA, 111 F.3d 301, 305-07 (2d Cir. 1997), against the views of the Ninth and Tenth Circuits, U.S. v. Marolf, 173 F.3d 1213, 1217-18 (9th Cir. 1999), and Clymore v. U.S., 164 F.3d 569, 574 (10th Cir. 1999), to hold that the remedy for defective notice is a de novo hearing on the merits of a forfeiture, not dismissal of the forfeiture action. Thus, even if the period specified by the statute of limitations has run, the forfeiture action survives. Judge Cole dissented. U.S. v. Dusenbery, 201 F.3d 763 (6th Cir. 2000).xe "U.S. v. Dusenbery, 201 F.3d 763 (6th Cir. 2000)."
6th Circuit upholds denial of Rule 60(b) motion for failure to allege proper ground for relief. (210) The DEA seized and adminis​tratively forfeited jewelry, cash, and an automobile from defendant in connection with his drug prosecution. Four years later, defendant filed a Rule 41(e), Fed. R. Crim. P., motion for return of the property, alleging that the DEA had failed to follow proper procedures to provide him with notice of the forfeitures. The district court denied the Rule 41 motion, noting that the DEA had attempted to provide notice by mail to his home address and to a jail in which he had been incarcerated, and that defendant never alleged he did not receive notice. Defendant failed to file a timely appeal of the denial, but instead sought relief through another motion in the district court under Rule 60(b) of the Federal Rules of Civil Procedure. This motion was also denied. The Sixth Circuit upheld the denial because defendant failed to allege any ground for relief specified in the rule. There was no claim of excusable neglect, newly discovered evidence, fraud, a void or satisfied judgment, or any other reason justifying relief. U.S. v. Payton, 193 F.3d 415 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Payton, 193 F.3d 415 (6th Cir. 1999) (table) (unpublished)."
6th Circuit finds government failed to prove incarcerated defendant received adequate notice. (210) Defendant was convicted of narcotics offenses and sentenced to a lengthy term of imprisonment. The FBI also seized and administratively forfeited various items of defendant’s property. Defendant filed a motion for return of property under Rule 41(e), Fed. R. Crim. P., alleging that the government failed to provide proper notice of the impending forfeiture. The Sixth Circuit agreed. The court noted that defendant’s Rule 41(e) motion was the wrong vehicle for such a claim because the criminal proceedings against him had terminated before he filed the motion. The court nonetheless construed the motion as a civil complaint for equitable relief. It held that notices of forfeiture sent to the prison where defendant was being held were inadequate because their addresses contained an incorrect post office box number. Similarly, other notices sent to a prison from which defendant had been transferred were also inadequate. Notices by publication were deemed insufficient. Finally, the government failed to prove defendant received actual notice. The case was remanded for further proceedings. U.S. v. Dusenbery, 114 F.3d 1189 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. Dusenbery, 114 F.3d 1189 (6th Cir. 1997) (table) (unpublished)."
6th Circuit finds government’s efforts to notify defendant were adequate. (210) In 1989, the government sought administrative forfeiture of $13,000 seized from defendant. The government sent a notice of seizure letter by certified mail to defendant’s address; it was returned unclaimed. Thereafter, the government published notice of seizure for three consecutive Wednesdays in USA Today. The defendant did not contest the seizure and an order of administrative forfeiture was entered. In 1994, defendant sued for return of the money, claiming, inter alia, inadequate notice. The Sixth Circuit rejected defendant’s claim that he had been incarcerated at the time the notice was mailed to his house, because the record established that he had been at liberty. The government’s efforts at providing notice complied with due process. U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. Warren, 113 F.3d 1236 (6th Cir. 1997) (table) (unpublished)."
6th Circuit holds notice of administrative forfeiture adequate. (210) Plaintiff, a federal prisoner, filed a pro se civil complaint seeking return of $16,000 in cash seized from him by the DEA. He alleged that he received inadequate notice of the forfeiture, and that the DEA seized the money without probable cause. Although the opinion does not specify the steps taken by the government to notify plaintiff of the forfeiture, the Fourth Circuit found them adequate despite the fact that they failed to effect actual notice. Said the court, “Where the DEA does not know and cannot know that notice will be ineffective, only exceptional circumstances will require further effort by the DEA.” Because the notice claim failed, the probable cause claim could not be considered. Plaintiff’s failure to file a timely claim barred a substantive challenge to the forfeiture. Donat v. U.S. Drug Enforcement Administration, 121 F.3d 707 (6th Cir. 1997) (table) (unpublished).xe "Donat v. U.S. Drug Enforcement Administration, 121 F.3d 707 (6th Cir. 1997) (table) (unpublished)." 

7th Circuit holds that claim of lack of notice of a currency seizure was insufficient because attempts by the plaintiff and her attorney to pursue the plaintiff’s interest in the money were lax. (210) The DEA seized a large sum of currency from the plaintiff and, after sending her notice of intention to forfeit the money, declared the property forfeited. The plaintiff then filed a motion seeking the return of the property on the ground that the notice provided by the government prior to the forfeiture was constitutionally inadequate. The district court denied the motion, finding that the notice satisfied due process. It was undisputed that the DEA successfully sent notice to the address provided by the plaintiff. When her attorney told the seizing DEA agent several weeks later that his client claimed not to have received the notice, the agent did not simply ignore the attorney’s phone call, but followed up by double-checking the DEA records and again informing the attorney that the notice had been received at the plaintiff's address. The agent received no further response from the plaintiff or her attorney throughout the following week, during which time the forfeiture took place. The DEA was not obligated to wait for further communication from plaintiff before proceeding with the forfeiture. The Court found that the attempts by the plaintiff and her attorney to pursue the plaintiff’s interest in the money were lax. Despite the information provided on her original receipt instructing the plaintiff to contact DEA headquarters in Virginia if she had any questions about her claim, she made no such effort. Furthermore, once the DEA agent informed her attorney that the DEA records showed that she had received notice almost two months earlier, counsel waited nine days to return the call, and even then did so only after another follow-up call from the agent. By that time, the forfeiture had already taken place. Under these circumstances, it was reasonable for the DEA to assume that the plaintiff had received the notice but had decided not to file a claim. Lobzun v. U.S., 422 F.3d 503 (7th Cir. 2005) (Sep 2, 2005).

7th Circuit finds that term “any” in firearms forfeiture statute would not be interpreted as meaning “all.” (210) Claimant was convicted of being a felon in possession of firearms, and his “bevy of firearms” was seized, along with ammunition and assorted explosive devices by ATF agents. Forty-four days later, ATF commenced administrative forfeiture proceedings, and his wife filed a claim three weeks later. The government filed a judicial forfeiture complaint. She filed a motion for summary judgment and asserted that the government’s judicial forfeiture complaint was not filed within 120 days of the seizure of the guns and was not within the 120-day statute of limitations at 18 U.S.C. Section 924(d)(1). The district court denied her motion, finding that the government satisfied the statutory time requirements by commencing an administrative forfeiture proceeding within 120 days of the seizure of the firearms. The 7th Circuit rejected her argument that “any action or proceeding” in the statutory language means “all” actions, thus necessitating the commencement of both administrative and judicial forfeiture actions within the 120-day statutory period. The 7th Circuit agreed with the government’s argument that “any” means one of a group, which means that so long as the administrative action is begun within 120 days, the government can commence judicial proceedings at any time thereafter. Affirmed. U.S. v. Miscellaneous Firearms, Explosives, Destructive Devices and Ammunition, 2004 WL 1624515 (7th Cir., July 21, 2004).

7th Circuit finds that administrative notice complied with due process. (210) Claimant was convicted of distributing cocaine and carrying a firearm. He filed a post-conviction motion under Fed.R.Crim.P. 41(g) [Ed.’s note: formerly Fed.R.Crim.P. 41(e)], seeking the return of money that was seized by DEA agents and later forfeited administratively. The Rule 41(g) motion was construed as a civil equitable proceeding for return of property. Notice was served by certified mail to the jail where claimant had awaited trial. Three copies of the notice were sent by certified mail to his home address, and the owner from whose purse the money was seized signed all three notices. Timely publication was effected. Citing Dusenbery v. U.S., the district court noted that proof of actual notice is not required for due process. His request was denied. The 7th Circuit held that because the claimant was afforded adequate notice of the administrative forfeiture action, the district court lacked subject matter jurisdiction to consider his claim to the property. Modified and affirmed. Chairez v. U.S., 2004 WL 117050 (7th Cir., Jan. 27, 2004).

7th Circuit holds that prisoner did not receive adequate notice of administrative forfeiture where mailed notices were returned as undeliverable, and notice was not sent to prison where DEA knew prisoner was being held. (210) Prisoner was convicted for a federal drug offense, and two years after being sentenced to prison he filed a pro se petition for the return of his BMW, which DEA had seized and declared administratively forfeited before he was convicted. In his petition, the prisoner claimed that DEA had not adequately notified him of its intent to seize and forfeit his car. The district court denied his petition for lack of subject matter jurisdiction because the judge thought the prisoner had filed his petition in the wrong district; the judge also remarked that DEA had given the prisoner adequate notice. The 7th Circuit held that the prisoner did not receive adequate notice of DEA administrative forfeiture, for the purpose of his due process challenge, even though DEA mailed notices of its intent to seize the car to two different addresses, where both notices were returned to DEA as undeliverable. Additionally, DEA’s informant gave DEA another address for the prisoner, that corresponded to the address on the prisoner’s driver’s license, but DEA failed to mail a notice to that address. Also, DEA learned that the prisoner was in jail awaiting his trial before the administrative forfeiture proceeding, but DEA failed to notify him of its intent to forfeit the car. The 7th Circuit vacated and remanded. U.S. v. Howell, 2004 WL 51732 (7th Cir., Jan. 13, 2004).

7th Circuit finds that notice sent to address given by claimant at arrest was sufficient. (210) Claimant sought return of cash which was seized from him or from a passenger in his car in two incidents. The money was administratively forfeited. Claimant argued that the DEA failed to provide adequate notice, but the Seventh Circuit disagreed. The DEA sent multiple notices to various addresses, including one in California that he gave authorities at the time of his arrest in connection with one of the seizures, and published notice. The Seventh Circuit found these efforts constitutionally adequate. Thus, the district court lacked jurisdiction to entertain claimant’s challenges to the merits of the forfeitures. U.S. v. Burns, 210 F.3d 379 (7th Cir. 2000) xe "U.S. v. Burns, __ F.3d __, 2000 WL 374283 (7th Cir. April 7, 2000) No. 99-1585 (unpublished disposition)." 

7th Circuit holds notice sent via Federal Express to claimant’s residence that was returned “undeliverable” did not satisfy minimum requirements of due process. (210) Plaintiffs sued the Immigration and Naturalization Service under the Federal Tort Claims Act, 28 U.S.C. §1346(b), 2671-80, seeking recovery of $21,7000.00 seized from their home believed to be traceable to a counterfeit identification operation. The district court dismissed the plaintiffs’ lawsuit positing that it lacked subject matter jurisdiction because the government had instituted and completed administrative forfeiture proceedings. The 7th Circuit reversed, holding that notice sent via Federal Express to all persons the government deemed to have a claim to the seized funds, and which letters were returned “undeliverable” five days later, did not satisfy minimum requirements of due process. Applying a fact-specific analysis under the due process standard set forth in Mullane v. Central Hanover Hank & Trust Co., 339 U.S. 306, 314 (1950), which requires a consideration of all the circumstances, the court concluded that when the government learned that notice had never been received, another attempt at written notice would have been reasonable and not too burdensome on the government. Garcia v. Meza, 235 F.3d 287 (7th Cir. 2000).

7th Circuit holds that notice in English sent to address given by Latino claimant at seizure was sufficient. (210) Claimant sought the return of money forfeited by the DEA, claiming that the state police lacked probable cause for the seizure and DEA failed to provide adequate notice of the administrative forfeiture. The Seventh Circuit held that notice sent to the address provided by claimant at the time of the seizure, even if not actually received, plus publication, was constitutionally sufficient. The fact that the notice was in English, a language claimant did not understand well, did not render it constitutionally defective. Afffirmed. U.S. v. Rosas, 211 F.3d 377 (7th Cir. 2000) xe "U.S. v. Rosas, __ F.3d __, 2000 WL 374287 (7th Cir. April 7, 2000) No. 97-1755 (unpublished disposition)." 

7th Circuit upholds dismissal of motion to set aside forfeiture despite egregious govern​ment conduct. (210) In July 1993, petitioner filed a pro se civil motion seeking the return of funds that had been seized and administratively forfeited in 1989. The district court concluded that petitioner's request fell outside the two year statute of limitations, and entered judgment in favor of the government in January 1994. Petitioner did not appeal, but moved for reconsideration. The district court treated this as a motion to set aside a judgment under Fed. R. Civ. P. 60(B), and denied the motion. On appeal, the Seventh Circuit affirmed. The court agreed that the government's conduct was egregious. DEA agents made no effort to ensure that petitioner received notice of the forfeiture, sending notice to his home even though they were aware that he was incarcerated. However, the district court properly concluded, based on petitioner's July 1991 letter to the DEA, that he had prior knowledge of the forfeiture. The government's misrepresentations alleged by petitioner had no relevance to the district court's judgment. Williams v. DEA, 51 F.3d 732 (7th Cir. 1995).xe "Williams v. DEA, 51 F.3d 732 (7th Cir. 1995)."
7th Circuit says court lacked jurisdiction to consider forfeiture while administrative pro​ceed​ing was pending. (210) After re​ceiving notice of the administrative forfeiture proceed​ings, claimant did not follow the ad​ministrative procedures for challenging the seizure and forfeiture. Instead, he filed a complaint in the district court challenging the seizure and forfeiture on constitutional grounds. The 7th Circuit ruled that the dis​trict court lacked subject matter jurisdiction because it was divested of jurisdiction over the forfeiture of claimant's currency when the DEA instituted administrative forfeiture pro​ceedings. Addition​ally, there was no basis for equitable jurisdic​tion over claimant's claim that the seizure of his currency violated the 4th Amendment, that the delay between the seizure and the forfeiture violated his 6th Amendment right to a speedy trial, or that the DEA's notice of seizure was deficient, because he could have raised these claims in the ad​ministrative proceeding. Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993).xe "Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993)."
7th Circuit holds notice of forfeiture mailed to claimant’s residence and business was constitutionally sufficient, but notice sent to his residence after his incarceration was not. (210) DEA seized automobiles, cash, and handguns from claimant. DEA sent notice of forfeiture of the automobiles and currency to claimant’s home where his sister signed the notices. DEA also mailed notice to claimant’s business where his wife signed the return receipts, and published notices. Two days after the date of the DEA mailings, claimant pled guilty to drug and weapons charges, his bond was revoked, and he was jailed. While incarcerated, DEA sent written notice against the weapons to claimant’s home address, where his mother signed the return receipts, but DEA did not send notice to the place of incarceration. The DEA issued declarations of administrative forfeiture. Five years later, claimant filed a collateral attack on the administrative forfeitures, arguing that the DEA failed to give him adequate notice. The 7th Circuit affirmed summary judgment with respect to forfeitures of the automobiles and cash, but reversed with respect to the forfeiture of the weapons. The court reasoned that actual notice is preferred, but not required. Moreover, notice sent to claimant’s residence and business prior to his incarceration was "reasonably calculated" to "apprise" him of the forfeiture actions. However, notice for the weapons was inadequate because the DEA mailed it to claimant’s residence while knowing that he was incarcerated and no longer living at his home address. Krecioch v. U.S., 221 F.3d 976 (7th Cir. 2000).

8th Circuit holds that seizure notices sent to incarcerated prisoner’s residence shared with his girlfriend did not satisfy due process, and prisoner met burden of demonstrating that prison’s internal mail-distribution procedures did not provide adequate notice. (210) The plaintiff filed a pro se complaint charging that the federal government violated his due process rights when it administratively forfeited some of his property while he was incarcerated. The complaint alleged that the government did not convey forfeiture notices using a method that was reasonably calculated to reach him and that the few forfeiture notices he did receive were defective because they did not inform him that an indigent person need not post a bond to contest forfeiture. The district court entered summary judgment in favor of the government and dismissed the complaint with prejudice, concluding that the notices sent to the plaintiff and his girlfriend at the residence they shared satisfied the government's due process obligations because she visited him at the jail and frequently sent him mail. On appeal, the Court held that the notices sent to their shared residence did not satisfy the due process clause because they were indirect notices that depended on an intermediary to convey their information to the interested person, and the plaintiff’s identity and whereabouts were known to the government. The government also provided notice by publication, i.e., by newspaper advertisements, but such notice is insufficient where, as here, the name and address of the interested person are known. Thus, constitutionally adequate notice turned on the sufficiency of the notices sent to the jail. The Court held that there is no irrebuttable presumption that a prison's internal mail-distribution procedures are reasonably calculated to provide notice, but that the prisoner, as the plaintiff, has the burden to demonstrate that the procedures are inadequate. Because the government did not challenge the plaintiff’s case regarding sufficiency of the internal procedures, however, the burden never shifted to the plaintiff to produce evidence regarding their adequacy. The Court also remanded on the second issue, directing the district court to explicitly address the proper disposition of the supposed content-of-the-notice claims. Nunley v. Department of Justice, 425 F.3d 1132 (8th Cir. 2005) (Oct 14, 2005).

8th Circuit finds notice sent to home address adequate though defendant was in county jail. (210) In March 1992, state officers seized $1,927 in cash from defendant at the time of his arrest on drug charges. The money was turned over to DEA for administrative forfeiture. In June 1992, the DEA sent a notice of forfeiture to the address given by defendant to the arresting state officers (and also published notice). Since defendant filed no claim by the July 7, 1992 deadline, DEA declared the money forfeited. On July 22, 1992, federal officers arrested defendant at the county jail and moved him to federal custody. After defendant was indicted and convicted on federal drug charges, he filed a Rule 41(e), Fed. R. Crim. P., motion to return the cash, alleging that he had never received notice of the impending forfeiture. The Eighth Circuit found the notice adequate because it was sent to the address given by defendant himself. Oddly, the court took no account of the fact that defendant appeared to have been in the county jail throughout the period in which he could have contested the forfeiture. U.S. v. Echols, 131 F.3d 144 (8th Cir. 1997) (table) (unpublished).xe "U.S. v. Echols, 131 F.3d 144 (8th Cir. 1997) (table) (unpublished)."
8th Circuit permits new forfeiture proceeding as remedy for failure to give proper notice. (210) Police seized drugs, firearms and money from defendant. He was indicted and adminis​trative forfeiture proceedings were instituted. Defendant never received notice of the for​feiture, and a default judgment was entered. Nine months later, defendant moved for return of the seized money. The government conceded that defendant's due process rights had been violated in the administrative forfeiture and suggested that the proper remedy would be to initiate a new proceeding. Defendant argued that the government had acted in bad faith and the proper remedy was to return the money to him. The Eighth Circuit upheld that the court's decision to permit the government to commence new for​feiture proceed​ings rather than return the money to defendant. The record did not support defendant's allegations of bad faith. The district court properly declined to consider defendant's double jeopardy argument. Double jeopardy should not be addressed before a case is even filed. U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996).xe "U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996)."
8th Circuit holds notice must advise claimant of deadline for filing a claim and bond. (210) On November 23, the DEA seized $66,700 from claimant. His attorney immediately notified the agency of claimant's intent to contest any forfeiture. On January 23, the DEA sent to claimant a notice of intent to forfeit, advising him to file a bond and claim within 20 days after notice was published in the Wednesday edition of USA Today. The notice was not published until February 15, and claimant missed it. Despite several conversations during this time, no one at DEA mentioned that the 20-day pe​riod had begun. On March 17, claimant submitted a claim and bond, and the DEA rejected the claim as untimely. The 8th Circuit held that the January 23 notice of the DEA's intent to forfeit did not satisfy 19 U.S.C. §1607(a)'s requirement of "information on the applicable procedures" for contesting the forfeiture. It omitted the most critical piece of information—the deadline for filing a claim and bond. The court sug​gested that DEA acted in bad faith. Glasgow v. U.S. Drug Enforcement Adminis​tration, 12 F.3d 795 (8th Cir. 1993).xe "Glasgow v. U.S. Drug Enforcement Adminis​tration, 12 F.3d 795(8th Cir. 1993)."
8th Circuit says notice of administrative forfeiture sent to wrong address was not adequate. (210) Un​der 19 U.S.C. §1607(a), before an administrative forfeiture, the government must send written notice to each party who appears to have an interest in the seized article. The DEA mailed one written notice of forfeiture to defendant's home and another to him at the local jail. Defendant contended that this was in​adequate, since the notice was sent while his federal criminal prosecution was pending, and he had been released on bond to a different residence known to the government. No notice was sent to his correct address or to his attorney, and defendant received no actual notice. The 8th Circuit agreed that if the facts were as defendant stated, the notice was inadequate. When the government has actual knowledge of an in​terested party's whereabouts, failure to direct the re​quired personal notice cannot be considered compli​ance with either the statute or minimum due process requirements. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).xe "U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993)."
8th Circuit finds jurisdiction to review due pro​cess in administrative forfeiture. (210) The district court denied defendant's motion to return his property as moot, relying on a DEA declaration that the property had been administratively forfeited. Defendant appealed, arguing that the court erred in refusing to consider whether DEA violated due pro​cess by not giving adequate notice of the administra​tive forfeiture. The 8th Circuit agreed, holding that federal courts have jurisdiction to review whether an administrative forfeiture satisfies statutory and due process requirements. Judicial review is a funda​mental safeguard. The court rejected the contention that claimant had an adequate remedy at law through an action in the Court of Claims under the Tucker Act. Since In re Harper, 835 F.2d 1273 (8th Cir. 1988), the Court of Claims has repeatedly held it lacks jurisdiction to provide equitable relief for con​stitutional violations arising out of forfeiture pro​ceedings. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).
9th Circuit holds that untimely but accomplished service of process on the res did not divest the district court of jurisdiction. (210) The Customs Service seized shipments of watches being imported from Hong Kong to Los Angeles for alleged trademark violations. The government filed civil in rem forfeiture actions against the seized watches and caused a warrant to be issued by the district court clerk for the arrest of the seized watches. It was not until 76 days later that the warrant was served on the res. The government then published notice, explaining that due to a budgetary crisis the agency had up to that time lacked spending authority to enter into new purchase agreements with newspapers. The government later moved for summary judgment, and the claimant moved for judgment on the pleadings. The claimant’s motion was granted when the district court found that the government’s service of process was not accomplished “forthwith” as required by Supplemental Rule E(4)(a), and thus the court lacked subject matter jurisdiction. The 9th Circuit found that “forthwith” did not accommodate a delay of 76 days, and thus the service of process was untimely and violated Rule E(4)(a). However, the 9th Circuit found that judgment against the government for lack of subject matter jurisdiction was not the appropriate response. Rather, the timing of service of process is a nonjurisdictional matter or procedure controlled by the Federal Rules of Civil Procedure. The 9th Circuit reasoned that untimely but accomplished service of process does not leave the court powerless to render judgment as to the defendant res which is before it. Thus, the district court had subject matter jurisdiction that was not precluded by the untimely service of process. Looking then to F.R.Civ.P. 4(m), the 9th Circuit found that the government did not have good cause for the delay in service of process. But the 9th Circuit noted that a dismissal for untimely service is required to be a dismissal without prejudice. The 9th Circuit concluded that the district court had subject matter jurisdiction, notwithstanding the untimely service of process, and failed to consider the question of prejudice or whether the statute of limitations had expired. Vacated and remanded. U.S. v. 2,164 Watches, More or Less, 2004 WL 896042 (9th Cir., Apr. 28, 2004).

9th Circuit holds remedy for procedurally deficient forfeiture is dismissal and if statute of limitations has expired, the action is barred. (210) The government seized and administratively forfeited a boat owned by claimant, but failed to give notice to claimant. Claimant had actual knowledge of the seizure and of the possibility of a forfeiture action; however, he did not seek return of the vessel until more than five years after its seizure, when he filed a Rule 41(e) motion. The Ninth Circuit found that the government violated claimant’s due process rights by failing to provide adequate notice, and therefore that the administrative forfeiture must be vacated. Citing Clymore v. U.S., 569, 574 (10th Cir. 1999), the court ruled that because the five-year statute of limitations for filing a forfeiture action had expired, the government was precluded from reinstituting the case. The court rejected the view of the Second Circuit in Boero v. DEA, 111 F.3d 301 (2d Cir. 1997), that the proper remedy is to give claimant a hearing on the merits, regardless of the lapse of the limitations period. The court also rejected the government’s contention that only nominal damages should be awarded because claimant had no defense to the forfeiture on the merits, and procedural due process does not protect against deprivations of property per se, but only against deprivations that are mistaken or unjustified as a matter of law. The court maintained that this rule is applicable only to violations of constitutional due process, whereas this case concerned a violation of a legislatively mandated statute of limitations. [Ed. Note: The court’s analysis on this last point is certainly incorrect, on two grounds. First, plaintiff’s cause of action rested on the failure to give notice, not on the statute of limitations. The expiration of the statute merely precluded the government from refiling its case. Second, if plaintiff’s claim were not constitutional in character, the district court would have had no subject matter jurisdiction to entertain a challenge to a completed administrative forfeiture. See, e.g., U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).] U.S. v. Marolf, 173 F.3d 1213 (9th Cir. 1999).xe "U.S. v. Marolf, 173 F.3d 1213 (9th Cir. 1999)."
9th Circuit rules notice to attorney of record sufficient even if notice not sent to incar​cerated defendant. (210) The FBI seized $4,000 in cash from defendant at the time of his arrest, and thereafter began administrative forfeiture proceedings against the money. The agency sent a notice of seizure to defendant’s attorney, but not to defendant in jail. The Ninth Circuit observed that claimant “has failed to show why the notice to his attorney was not ‘reasonably calculated’ to apprise him of the pending forfeiture.” Claimant’s motion for return of property was denied. U.S. v. Gonzalez, 1998 WL 75533 (9th Cir. 1998) (unpublished).xe "U.S. v. Gonzalez, 1998 WL 75533 (9th Cir. 1998) (unpublished)."
9th Circuit rejects motion to return cash where notice adequate and defendant lacked standing. (210) Defendant pled guilty to narcotics trafficking. The DEA seized and later administratively forfeited cash, cashier’s checks, and cars in connection with the investigation. Following his conviction, defendant filed a motion for return of several different parcels of seized cash and a car under Rule 41(e), Fed. R. Crim. P. The Ninth Circuit rejected his claim of inadequate notice of forfeiture. The government provided notice by publication and sent written notice to defendant’s last known address and to the U.S. Marshals Service (because defendant was in custody). These efforts were sufficient whether defendant received actual notice or not. In addition, the court found that defendant had failed to establish standing to seek return of two parcels of money seized from another person’s residence. Defendant’s conclusory claims of ownership were insufficient to show standing. U.S. v. Hinojosa, 120 F.3d 269 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Hinojosa, 120 F.3d 269 (9th Cir. 1997) (table) (unpublished)."
10th Circuit says forfeiture notice must be sent to prison where claimant is held. (210) Claimant pleaded guilty to gun and drug violations and agreed to forfeit all his property. However, the plea agreement apparently did not cover $33,160 in cash found in claimant’s safe deposit box, on the theory that this money had previously been forfeited in a DEA adminis​trative forfeiture proceeding. Defendant there​after challenged forfeiture of the $33,160, claiming that he did not receive adequate notice because the government mailed notices to three addresses, not including the prison where it knew or should have known he was being held pending trial. The Tenth Circuit, relying on U.S. v. Clark, 84 F.3d 378, 381 (10th Cir. 1996), held that notice should have been sent to the facility where defendant was incarcerated, and thus that the forfeiture was void. The case was remanded for further proceedings on whether the statute of limitations on the forfeiture had expired, thus precluding any further action by the government against the money. U.S. v. Libretti, 2000 WL 192944 (10th Cir. 2000) (unpublished).xe "U.S. v. Libretti, 2000 WL 192944 (10th Cir. 2000) (unpublished)." 

10th Circuit finds notice sent to claimant’s residence before his incarceration satisfies due process. (210) In 1994, the DEA seized a cashier’s check from defendant’s residence during a drug investigation, and later submitted it for administrative forfeiture. Notice of forfeiture was sent to defendant’s residence prior to his incarceration, and was also published in USA Today. No claim to the money was made, and it was forfeited to the government in July 1994. Thereafter, defendant filed the present motion for return of the check under Fed. R. Crim. P. 41(e). The Tenth Circuit held that, once the property was administratively forfeited, the district court lacked jurisdiction over the matter, except with regard to any due process challenge to the administrative procedures employed. Notice was adequate on these facts and defendant showed no other procedural defects. The Rule 41(e) motion was properly denied. U.S. v. Desantiago-Flores, 189 F.3d 479 (10th Cir. 1999) (table) (unpublished).xe "U.S. v. Desantiago-Flores, 189 F.3d 479 (10th Cir. 1999) (table) (unpublished)." 

10th Circuit says improper notice voids forfeiture which may not be refiled beyond statute of limita​tions. (210) The government administratively forfeited an airplane, cash, and communications equip​ment, but failed to provide constitutionally adequate notice to the owner. The owner pleaded guilty to marijuana trafficking, and thereafter sought return of the property pursuant to Rule 41(e), Fed. R. Crim. P. The Tenth Circuit held that the absence of adequate notice rendered the forfeiture “void.” Therefore, said the court, since the statute of limitations for filing a judicial forfeiture action against the property had now expired, no such action could be instituted and the property must be returned. [Ed. Note: In a prior decision, U.S. v. Deninno, 103 F.3d 82 (10th Cir. 1996), the Tenth Circuit found a lack of proper notice, but rather than declaring the forfeiture void, examined claimant’s substantive defenses to the forfeiture, found them meritless, and upheld the forfeiture. The panel in the present case unconvincingly distinguishes Deninno on the ground that, in Deninno, the statute of limitations had not run. If, as the court insists in this case, a forfeiture is void ab initio whenever constitu​tionally inadequate notice is given, then in Deninno there could have been no valid forfeiture order for the court to affirm. Either Deninno or the present opinion is correct; both cannot be. The court here also disagreed with two contrary holdings from other courts on the effect of an expired statute of limitations. See, Boero v. DEA, 111 F.3d 301 (2d Cir. 1997), and U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).] Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit finds notice to old business address inadequate where DEA was aware of claimant's registered agent. (210) The DEA seized a plane registered to a corporation whose sole function was to operate a doctor's medical office. Although the DEA knew that the corporation no longer conducted business at the address listed with the FAA, and had knowledge of the identity and location of the corporation's registered agent, it sent notice of the seizure and forfeiture to the old address. The notice was returned with the advisement that the corpor​ation had moved and left no forwarding address. The DEA also sent notice to the doctor's home address, but the notice was returned unclaimed. The doctor later stated that a fire had damaged his house and he was living elsewhere. In addition, the DEA published notice of the forfeiture for three weeks in USA Today. The 10th Circuit found the notice inadequate. It is unreasonable for the government to ignore information in its possession and deliberately mail notice to an invalid address and rely upon notice by publication. Also, because there was no finding of an alter ego relationship between the corporation and the doctor, notice to the doctor would not have been reasonably calculated to reach the corporation. Aero-Medical v. U.S., 23 F.3d 1336 (10th Cir. 1994).xe "Aero-Medical v. U.S., 23 F.3d 1336 (10th Cir. 1994)."
10th Circuit holds that district court retains jurisdiction to hear Rule 41(e) motion for return of property until government pub​lishes notice of seizure and intent to forfeit. (210) Due to the importance of giv​ing notice to po​tential claim​ants, the 10th Circuit held that an administrative forfeiture proceeding is not actually initiated until the government has pub​lished notice of the seizure and its intent to seek for​feiture. The district court had jurisdic​tion to entertain motions to return illegally seized property un​der Rule 41(e) until that notice was pub​lished. Thus the district court properly exercised Rule 41(e) jurisdiction over the seized currency. The notice was not pub​lished until two months after the 41(e) mo​tion was filed and one week after it was heard. The case was re​mand​ed to the district court to de​termine whether the defendant suffered ir​reparable injury under Rule 41(e). Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988).
11th Circuit holds that six-year statute of limitations for claimant to challenge administrative forfeiture expired three years earlier. (210) The claimant moved for return of approximately $10,000 seized from his residence and a 1989 Ford Mustang GT. In response, the government stated that the DEA had administratively forfeited the property; that notice had been published in USA Today and had been sent by certified mail both to him at state jail where he was incarcerated and to his residence. The claimant argued in a motion for summary judgment that the government's attempts at notice were constitutionally deficient, and therefore he was deprived of due process. The district held that the six-year statute of limitations contained in 28 U.S.C. §2401(a) applied; however, the claimant did not file his motion for the return of property until nearly nine years later. On appeal, the claimant contended that the government failed to provide evidence that USA Today was available to him in jail or that he was ever aware of, or that he should have known of, the administrative declarations of forfeiture. The Eleventh Circuit affirmed, holding that the statute of limitations ran three years before he filed his motion, and that the claimant was aware of the initial seizure of his property and reasonably could have made an inquiry to determine whether his property had been forfeited more than six years before filing his motion. In fact, there was evidence in the record that he did make such an inquiry, addressed to federal officials in Montgomery, Alabama in which he requested information on the whereabouts of his property. U.S. v. Artis, 2006 WL 771177 (11th Cir. 2006) (March 27, 2006).

11th Circuit vacates forfeiture judgment because government failed to follow CAFRA's notice requirements and district court improperly placed the burden of proof on the claimant. (210, 410) Two paintings were suspected to have been involved in drug trafficking activities: a 1793 Francisco Goya painting entitled El Atraco a la Diligencia and a 1924 painting entitled Buste de Juene Femme by Foujita that the claimant, a famous Spanish art dealer, claimed to own and estimated to be valued at $8 million and $2 million. At the time of their seizure, the paintings were stored at an art warehouse and under the name New England Capital Investments, a corporation the claimant formed to facilitate importing the paintings to the United States. When the government did not file a civil forfeiture complaint or provide notice to all interested parties, the claimant and New England commenced a separate civil action for the return of the paintings pursuant to Rule 41(g), alleging violations of their Fourth and Fifth Amendment rights. Before the trial began, however, New England relinquished its claim of ownership, explaining that it only acted as an intermediary for the potential sale of the paintings; however, the district court denied their joint motion to dismiss New England as a plaintiff in the case because it had refused discovery, and the court sanctioned New England by barring it from presenting evidence at trial regarding its lack of ownership interest in the paintings. At trial, the district court determined that the sole issue was whether the claimant had shown by a preponderance of the evidence that she owned the paintings when they were seized, and then granted the government's motion for judgment as a matter of law. After reviewing bills of sale and related documents indicating that the claimant sold the paintings to New England for $10 million, the district court determined that she divested herself of whatever ownership interest she had in the paintings.  The court further held that the claimant may assert her claim in forfeiture proceedings yet to be litigated in the related criminal case if the Government obtained a criminal conviction of the alleged drug trafficker. However, several years had passed since the government’s indictment, the criminal defendant had not been tried because he was not subject to extradition, and the government conceded that a trial was unlikely anytime in the foreseeable future. The court nevertheless proceeded with determining ownership and denied the claimant’s petition. On appeal, the Court held that the claimant clearly demonstrated a legally-protected interest sufficient to meet the requirements of standing, having presented proof that she purchased the paintings, held them in her possession for over ten years and continued to retain possession of the original certificates of authenticity. The Court then vacated the district court's judgment because the government failed to follow CAFRA's notice requirements under 18 U.S.C. 983(a)(1)(A) and §983(a)(1)(F) and because the district court improperly placed the burden of proof on the claimant in violation of 18 U.S.C. §§983(c)(1). The person from whom the property was seized (New England) had a statutory right to the immediate return of the property based on the government's failure to fulfill its notice obligations. Because of the government's failure to follow the notice provisions, there was no bar in the civil proceeding for the paintings to be immediately returned. De Saro v. U.S., Slip Copy, 2006 WL 724817 (11th Cir. 2006) (March 22, 2006).

11th Circuit holds that despite check owner’s oral settlement agreement with Customs officer in administrative forfeiture proceedings, owner received sufficient notice but failed to file written claim to stop summary forfeiture, and thus court will not exercise equitable jurisdiction. (210) The plaintiff, a resident and citizen of Bogota, Colombia, purchased investment policies, which were held in accounts located on the Isle of Man, and made annual contributions to the policies for over a decade. In 2002 he requested a partial withdrawal of $100,000 from his accounts, and so the investment company shipped a check in an Airborne Express package addressed to its registered agent in Bogota. Customs officials in Miami searched the package and seized the check for an alleged violation of 18 U.S.C. §1956, laundering of a monetary instrument. Customs then sent written notice of the check's seizure to the company’s agent, and the plaintiff filed an administrative petition to contest the forfeiture in which he claimed that the funds in the accounts were not the proceeds of unlawful activity and requested the return of his check. After some correspondence and conversation, including at least one in-person meeting, the plaintiff and a Customs agent agreed to a settlement whereby the plaintiff would forfeit $40,000 and the rest would be returned. Before the plaintiff received a written settlement agreement from the agent, Customs sent the plaintiff letters denying his petition for administrative relief from forfeiture, and informing him that administrative forfeiture proceedings would be initiated in 30 days and he could elect to have the matter referred to federal court for judicial forfeiture proceedings. The plaintiff disregarded the letters because of his oral settlement agreement. After receiving no further response from the plaintiff, Customs forfeited the check summarily. The plaintiff filed a motion to set aside the forfeiture, but the government argued that it complied with all notice requirements and that equitable jurisdiction was improper because the plaintiff had an adequate remedy at law that he elected not to employ. The court denied the plaintiff’s motion. The 11th Circuit, affirmed, holding that the government's notice was reasonable and comported with statutory and due process requirements and, despite the plaintiff’s belief a settlement had been reached, that equitable jurisdiction should not be exercised because the plaintiff received all the required notice in this case in sufficient time to challenge the forfeiture proceeding. Mesa Valderrama v. U.S., 417 F.3d 1189 (11th Cir. Jul 22, 2005).

D.C. Circuit rules notice sent to wife of incarcerated claimant was inadequate. (210) Claimant was being held in the Martin County, Florida jail on drug trafficking charges when he and his wife attempted to bribe him out of custody by paying $50,000 to an official who supposedly would allow him to post bond on a lesser charge. The official was an undercover U.S. Marshal, and thus the couple was convicted of attempted escape. The DEA administratively forfeited the money as drug proceeds. A year later, claimant sued the government for return of the funds, claiming that the DEA did not provide proper notice. The D.C. Circuit agreed. The DEA sent notices to claimant at his home and at a jail in which he was never held. Both notices were returned, but the agency took no further steps to notify him. The court of appeals found this procedure inadequate, citing its own opinion in Small v. U.S., 136 F.3d 1334, 1337-38 (D.C. Cir. 1998) (when “the government knows (or can easily ascertain) where a person may be found, it must direct its notice there”). The DEA also sent a notice to claimant’s wife, who concededly received it. However, the court found this, too, to have been inadequate notice. A spouse is not in general a legally recognized agent for service of process. Although one spouse may expressly or by conduct create such an agency relationship, the wife’s participation in the bribery scheme did not render her an agent in this case. The case was remanded for trial on the merits. Lopez v. U.S., 201 F.3d 478 (D.C. Cir. 2000).xe "Lopez v. U.S., 201 F.3d 478 (D.C. Cir. 2000)."
D.C. Circuit finds notice inadequate where jail returned the letter. (210) Claimant was arrested for narcotics offenses while in possession of $1,813.10 in cash. The DEA sought administrative forfeiture of the funds and mailed notice to claimant’s last known address, as well as the jail where he was being held pending trial. The letter sent to claimant’s house was signed for by someone unknown, but there was no proof it was ever forwarded to claimant. The letter addressed to the jail was returned undelivered, but the DEA made no effort to resend it. This, said the D.C. Circuit, was not notice “reasonably calculated, under all the circum​stances, to apprise [claimant] of the pendency of the action.” The district court’s order granting summary judgment to the government was reversed and claimant was granted a hearing on the merits of the forfeiture. Small v. U.S., 136 F.3d 1334 (D.C. Cir. 1998).
California district court dismisses complaint because administrative claim may be filed before seizure notice is served, and thus government failed to file complaint within 90 days from the date early claim was filed. (210, 250, 350) Postal inspectors became suspicious of an express mail package sent by the claimant addressed to Guerrero in San Diego, and called the claimant to inquire and express security concerns about the package, and asked permission to open it. The claimant told the inspector the package contained $10,000 and gave permission to open it. Subsequently, a narcotics dog was alerted on the package, a warrant was obtained, the package was opened and seized on the same day. The inspector explained the warrant was obtained despite his consent to open it because the investigators had become concerned when the narcotics dog alerted on the package. When the claimant learned the package was not delivered, he spoke with Guerrero’s brother, the ultimate intended recipient of the package, and said the package had been intercepted by the postal authorities and they thought it was somehow related to drug trafficking. Pursuant to 18 U.S.C. §983(a)(1)(A)(I), written notice of seizure must be sent within 60 days after the date of seizure. Although the 60-day notification period expired on April 10, 2006, on March 8, 2006, a postal inspection supervisor authorized a 30-day delay in giving notice until May 10, 2006, pursuant to 18 U.S.C. §983(a)(1)(B). On May 8, 2006, pursuant to Section 983(a)(1)(C), the government applied ex parte and under seal to the federal court for an additional 60-day extension until July 8, 2006, based on the representation that “[a]ny action by the Government at this point will jeopardize the investigation, whether it consists of returning the subject currency to the target or giving him notice of forfeiture proceedings.” The requested extension was granted. Meanwhile, on May 10, 2006, the claimant sent postal inspectors a completed Forfeiture Claim Form with supporting documentation and a letter. The claim was received on May 11, but the claimant was informed it was not accepted because the government had not yet issued a written notice. During the same time period, the claimant's counsel spoke with the postal inspector and was informed that the money was not being returned because the claimant and/or the currency was the subject of a criminal investigation. On July 3, 2006, written notices of forfeiture were sent to the claimant and other interested parties. On August 3, 2006, the claimant filed his second Forfeiture Claim Form together with a letter asserting that his original claim was properly filed on May 10. On August 8, 2006, the postal inspection attorney acknowledged receipt of the claim and expressed his disagreement with the claimant’s assertion that his May 10 claim was properly filed. On November 3, 2006, the government filed a complaint in this action. The claimant filed a claim and a summary judgment motion, contending the forfeiture complaint was untimely because it was filed more than 90 days after his May 10, 2006 claim. He also argued that the government's July 3, 2006 written notice of seizure was untimely because the time to give notice should not have been extended. The stated ground for extension, to avoid seriously jeopardizing the investigation, was not present because the persons under investigation knew they were investigated.
He argued that his May 10 claim was not premature because the statute says a claim can be filed “after the seizure,” and that based on the May 10 claim filing date, the government's complaint, filed November 3, 2006 was untimely under Section 983(a)(3)(A). The court held that Section 983(a)(2) is unambiguous. It sets forth the earliest and the latest time to file a claim, with “after the seizure” being the earliest. It does not include a requirement for a written notice prior to filing a claim. Although the government argued that Congress, in allowing 60 days notice to interested parties, “provided the seizing agency with, at a minimum, 60 days, to evaluate the seizure prior to being required to notice interested parties,” this argument is contradicted by the express language of the statute, which requires that notice be sent “as soon as practicable, and in no case more than 60 days after the date of seizure.” Aside from following the express terms of the statute, the plain meaning interpretation is consistent with the significance of actual notice in civil forfeiture. A person with actual notice of the seizure who did not receive a written notice and did not timely file a claim loses his or her right to set aside a forfeiture. It would be contrary to this provision to hold that a person with actual notice is prohibited from filing a claim until after receiving a written notice. Moreover, the statute as a whole, including the provisions of subparagraph (a)(1)(C) and (D) to delay notice, are not compromised by adopting the plain meaning of the claim filing provisions. If a claimant files a claim before the formal written notice is given and the 90-day period for filing a complaint is triggered, the government has several options to protect its investigation. Nothing prevents the government from using subparagraph (a)(1)(C) and (D) to delay sending written notice. The written notice may be postponed “only if there is reason to believe that notice may have an adverse result, ” according to 18 U.S.C. §983(a)(1)(D). Although a written notice is unlikely to have an adverse result with respect to an interested party who already has actual notice, it may have an adverse result with respect to other interested parties. Upon the expiration of the 90-day period for filing a complaint, the government may move to stay the civil forfeiture proceeding based upon a showing that “civil discovery will adversely affect the ability of the Government to conduct a related criminal investigation, pursuant to 18 U.S.C. §981(g)(1). The government may continue gathering evidence after filing the complaint, because “[n]o complaint may be dismissed on the ground that the Government did not have adequate evidence at the time the complaint was filed to establish forfeitability of the property,” pursuant to §983(a)(3)(D). Moreover, if the government identifies additional interested parties at a later time in the proceedings, Section 983(a)(1)(A)(v) allows for additional written notices even after filing the complaint. Following the plain meaning of the claim filing provision does not eviscerate the provisions which serve to protect the government's interests. The claimant had actual notice of the seizure on February 23, 2006, after speaking to the postal inspector. He filed his claim with supporting documentation on May 10, 2006. If he had not, he would run the risk, in the event he did not receive a written notice for whatever reason, of being precluded from challenging the forfeiture. Since the government was required to file a complaint no later than 90 days after the claim was filed, the complaint filed November 3, 2006 was therefore untimely. Pursuant to 18 U.S.C. §983(a)(3)(B), summary judgment was proper because the government must promptly release the seized property. In the alternative, the claimant had argued that the government's July 3, 2006 written notice of forfeiture was untimely because the two extensions of time to send it, totaling 90 days, were not based on any permissible grounds. The government's records did not show the grounds for the postal inspector's initial 30-day extension. The court noted the extension was granted on March 8, 2006, more than a month before the expiration of the 60-day notice period pursuant to Section 983(a) (1)(A)(I). The government's motion for a subsequent 60-day extension by court was based on subparagraph (D) (v), “seriously jeopardizing an investigation.” In making its motion to the court, however, the government provided no facts specifying how the investigation would be jeopardized by giving notice. Based on the facts known to the government at the time of the application to the court on May 11, 2006, its contention that to issue a notice of seizure would seriously jeopardize the investigation was disingenuous at best. If the government does not send notice of a seizure of property to the person from whom the property was seized, and no extension of time is granted, the government must return the property to that person without prejudice to the right of the government to commence a forfeiture proceeding at an alternate time, pursuant to 18 U.S.C. §983(a)(1)(F). In this case an extension of time was apparently granted because the government in its confidential filing did not bring to the court's attention the pertinent facts. Instead, these facts were buried in the exhibits. Thus, the extension was not warranted. The government's notice of seizure sent on July 3, 2006 was therefore untimely, and the claimant’s motion was granted for this alternative reason. U.S. v. $10,000.00 in U.S. Currency, 2007 WL 2330318 (S.D. Cal. 2007) (August 13, 2007).

California District Court refuses to return boat despite lack of notice, where no defense to forfeiture. (210) Defendant pled guilty to conspiracy to import marijuana aboard a sailboat. The DEA seized and administratively forfeited the boat in 1991, but only gave notice to a co-defendant, even though it was advised of defendant’s ownership interest. In 1995, defendant filed a §2255 motion attacking his conviction on the ground that the forfeiture of the boat was prior jeopardy. While the motion was pending, defendant did not attack the forfeiture because “he wanted the forfeiture to stand.” After the §2255 motion was denied in July 1996, defendant filed a Rule 41 motion for return of the boat. The district court held that forfeiture of the boat without notice to defendant violated due process and defendant’s Rule 41(e) motion was not barred by laches because the government suffered no prejudice from defendant’s delay. The court also ruled that a defendant need not have a meritorious defense to forfeiture to prevail on a due process motion, and the remedy was to allow defendant to contest the action on the merits. Nevertheless, in a final “Catch 22,” the court held that defendant’s admissions in his criminal case proved that the boat was forfeitable. Consequently, the court denied the motion for return of the boat. U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).xe "U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997)."
California District Court rules 62-day delay in mailing seizure notice required re​turn of seized property. (210) 21 U.S.C. §881-1(b), as amended in 1988, requires the seizing agency to give written notice of the seizure at the "earliest practica​ble opportunity after de​termining own​ership of the seized conveyance." Sec​tion 881-1(c) re​quires the government to file its forfeiture complaint with​in 60 days after a claimant has filed his claim and cost bond. District Judge Thompson noted that since the claim and cost bond cannot be filed until the seizure no​tice is issued, the government can delay the proceed​ings sim​ply by delaying the seizure notice. Here, the gov​ernment took 62 days to mail out the seizure notice. Judge Thompson held that the statutory language "can​not realistically contem​plate a delay longer than a week after ownership is deter​mined," and that "it is within [the court's] discretion to per​manently return a claimant's ve​hi​cle" where the agency has failed to send a seizure no​tice within that time period. Ac​cordingly he or​dered the vehicle returned and "the forfeiture shall not take place." Dwyer v. U.S., 716 F.Supp. 1337 (S.D.Cal. 1989).

Connecticut district court concludes that dismissal of civil forfeiture action was not the proper remedy for government’s violation of 60-day notice requirement for administrative forfeiture proceedings, yet fails to order any alternative sanction. (210)  Federal agents executed search warrants at the claimant's home and business addresses and seized $457,163.10. After the government received a claim of ownership from the claimant, the government filed a Complaint of Forfeiture.  The claimant moved to dismiss, arguing that the notice of administrative forfeiture proceedings was untimely, inter alia.  The claimant received notice on December 7, 2005, which was 141 days after the July 19, 2005 searches during which agents seized the money. Despite the clear language of the statute, the government argued that its notice was timely, claiming that, according to “certain Department of Justice policies,” the 60-day period for serving notice “commences not on the day the government first took custody of the cash, but on the date when the United States first determined that the seized funds should be made the subject of civil forfeiture proceedings.” The Court rejected this argument as being inconsistent with the plain language of the statute. However, the Court concluded that dismissal of the civil forfeiture action was not the proper remedy for the government's violation of the 60-day notice requirement, because the 60-day notice requirement applies only to administrative nonjudicial civil forfeiture proceedings, and judicial civil forfeiture proceedings are governed by another set of notice requirements. Nor did the Court believe that dismissal was an appropriate sanction for the government's failure to comply with the procedural requirements of 18 U.S.C. §983(a)(1)(A)(I), because outright dismissal of a complaint with prejudice is an extreme sanction and is not warranted in a case in which the claimant has not been deprived of an opportunity to contest the grounds of forfeiture in court.  Section 983(a)(1)(F) provides that, in instances where the government fails to comply with the 60-day notice requirement for administrative forfeitures, it shall be required to “return the property ... without prejudice to the right of the Government to commence a forfeiture proceeding at a later time.” Previous courts have found that the “without prejudice” language makes it abundantly clear that inadequate notice does not immunize property from forfeiture and  does not say that the Government is required to return the property before it can bring a forfeiture proceeding. U.S. v. $448,163.10 in U.S. Currency, 2007 WL 4178508 (D. Conn. 2007) (November 20, 2007).

Florida District Court rules notice sent to jails where claimant was held was constitutionally sufficient. (210) After seizing claimant’s car when he attempted to use it as payment in a drug deal, the DEA administra​tively forfeited the vehicle. It sent five notices of forfeit​ure to claimant, one to each of claimant’s three known home addresses, one to the jail where claimant was being held, and another to claimant care of the U.S. Marshals Service when claimant was transferred to federal custody. The district court found that proof of actual notice is not necessary to satisfy due process require​ments. Rather, the government must make efforts “reasonably calculated” to apprise interested parties of the action. That standard was met here. U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998).xe "U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998)."
Illinois District Court finds notice to defen​dant’s home two days before his surrender was adequate. (210) Upon finding evidence of drug trafficking at defendant’s residence and limousine business, the DEA seized cars, currency, and handguns. Defendant was later convicted of various drug offenses. On August 10, 1992, the DEA initiated administra​tive forfeiture proceedings against the cars, money, and guns by sending written notices to his home and business addresses, and by publishing notices in USA Today. Two days later, on August 12, 1992, defendant surrendered to authorities and remained in jail thereafter. Defendant did not contest the forfeitures until 1998, when he filed a civil claim for return of property. The district court held that it had jurisdiction to entertain the claim because defendant alleged a lack of proper notice. The court agreed with defendant that the proper statute of limitations for his claim was six years and that it did not bar his action. However, the court held the notice constitutionally adequate and granted summary judgment for the government. Although the government may not send notice to a claimant’s residence when it knows he is incarcerated, adequacy of notice is to be determined at the time notice is sent. Here, the notices were sent while defendant was still at liberty. Moreover, each notice was signed for by a member of defendant’s family or by the wife of his business partner; the government was not chargeable for the laxity of defendant’s family and friends. Krecioch v. U.S., 1998 WL 748333 (N.D. Ill 1998) (not reported in F.Supp.).xe "Krecioch v. U.S., 1998 WL 748333 (N.D. Ill 1998) (not reported in F.Supp.)."
Illinois District Court says remand to agency is proper remedy for defective notice of ad​ministrative forfeiture. (210) The DEA seized claimant’s jeep and sent notices of forfeiture to some, but not all, of claimant’s known aliases and addresses. The DEA requested that the matter be remanded to the agency for further administrative proceedings in which the claimant would receive proper notice and a hearing on the merits. Though noting that the Seventh Circuit has not yet ruled on the propriety of this course of action, the district court approved it and entered an order of remand. The court also found that the DEA gave proper notice to other plaintiffs in the action by telling them verbally that their vehicle was subject to forfeiture, attempting to serve them with written notice at the address they gave the DEA agent, and finally serving their attorney. Chaidez v. U.S. Department of Justice, WL 901690 (N.D. Ill. 1998) (not reported in F.Supp.).xe "Chaidez v. U.S. Department of Justice, WL 901690 (N.D. Ill. 1998) (not reported in F.Supp.)."
Maryland District Court finds notice mailed to jail and attorney was adequate. (210) After petitioner Allen’s arrest on heroin trafficking charges, government agents seized money and property from his home. The government initiated administrative forfeiture proceed​ings against the property and mailed notice of forfeiture to Allen’s home, to the jail where he was being held, and to his attorney’s office. When Allen filed no claim, the property was declared forfeit. In this action, Allen sought return of the property on the ground that his due process rights were violated because he did not receive actual notice of the impending forfeiture. The district court held that mailing notice to Allen’s house, the jail, and his lawyer was a course of action “such as one desirous of actually informing the absentee might reasonably adopt to accomplish it,” and thus due process was not offended. Quoting Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 314 (1950). The court noted the holding of Weng v. U.S., 137 F.3d 709 (2d Cir. 1998), that due process requires actual notice to a claimant known by the government to be incarcerated, but found “Weng to be an anomaly among the circuits.” Allen v. U.S., 38 F.Supp.2d 436 (D. Md. 1998).
Massachusetts district court sets aside declaration of forfeiture because DEA failed to make reasonable efforts to ascertain Plaintiff's current address to send him written notice before forfeiting money. (210) (270)  Plaintiff challenged the administrative forfeiture of his money on the grounds that the government failed to provide him with any notice of the forfeiture proceedings and lacked probable cause for the forfeiture. The United States moves to dismiss on the ground that Plaintiff failed to meet the statutory requirements of the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”) and the court therefore lacked jurisdiction. Plaintiff moved for summary judgment. The DEA office in Boston had adopted the seizure of Plaintiff's currency, and mailed written notice of the seizure to the address he provided to the seizing officers. The letter was returned by the U.S. Postal Service marked “addressee unknown.” The DEA said it then performed a search for an alternative address for Plaintiff but did not find one. The government does not disclose how this search was conducted. Notice of the seizure also was published. After the time period for filing a claim had expired, the currency was forfeited.  The DEA later received a letter from Plaintiff's attorney arguing that he had not received notice of the seizure. The DEA rejected Plaintiff's allegation that notice was insufficient and informed him that the investigation was closed. Plaintiff then filed a motion for return of seized property pursuant to Fed.R.Crim.P. 41(g). The government pointed out that the police told Plaintiff that his money would not be released, told his parents that the currency had been turned over to the DEA, and provided them with the DEA contact information. The court noted that although Plaintiff plainly had knowledge of the seizure of his money by the local police, he contends that he did not have knowledge of the commencement of the DEA forfeiture proceedings, and did not have sufficient opportunity to file a timely claim. It was undisputed that the DEA failed to give him written notice of the commencement of forfeiture proceedings and information about how to make a claim. The legal question, then, was whether notice of a seizure alone is sufficient to meet the requirements of the due process clause. Although Plaintiff did not have a remedy under CAFRA, district courts retain the authority to entertain constitutional challenges to administrative forfeitures. In a challenge to the adequacy of notice under CAFRA, the court must determine whether the government provided appropriate notice of the seizure and the forfeiture proceedings in sufficient time to meet the requirements of the Due Process Clause. The government asserted that it took “reasonable steps” to provide Plaintiff with the necessary notice, however analysis of the adequacy of notice in a due process inquiry focuses on whether the notice given was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. The government need not engage in exhaustive or wasteful attempts at notification, but its efforts must nonetheless be reasonably designed to apprise the parties in interest of the currency of the forfeiture action. This depends, in turn, on what information was reasonably available to the government when it commenced the forfeiture proceeding. When the government knows or easily can ascertain the identity and whereabouts of a potential claimant, reasonableness requires the government, at a minimum, to take easily available steps in its attempt to notify the claimant. After the DEA's original notice to Plaintiff was returned marked “addressee unknown,” the DEA was required to make reasonable efforts to ascertain Plaintiff's current address before forfeiting the money. Because the police plainly knew Plaintiff had been registered at the Arbor Inn from January 2004 to the date of the initial seizure, the DEA could with minimal effort have discovered Plaintiff’s address simply by re-contacting the police or re-reading the police report about the seizure. There was no evidence this was done. Moreover, while the government offered evidence from public records that Plaintiff had a post office box and another listed address in Attleboro, no effort was made to send notice to these addresses either. Because the government did not take reasonable steps to discover Plaintiff's address, its efforts to notify Plaintiff of the forfeiture failed to meet the requirements of due process. The government's argument that publication notice was sufficient also failed. Although publication notice can satisfy constitutional requirements in some circumstances, it is generally insufficient when the government has, or can easily obtain, additional information regarding the location of the claimant that would be easy to utilize. It strained credulity to argue that a fine-print notice in The Wall Street Journal is reasonably calculated to give a man living out of suitcases in a local dive notice of a forfeiture. At the very least, a local paper should have been used.  Thus, the court set aside the declaration of forfeiture without prejudice to the right of the government to commence a subsequent forfeiture proceeding Volpe v. U.S., 2008 WL 1701730 (D.Mass. 2008)(April 14, 2008).

Massachusetts District Court finds premature plaintiff’s challenge to notice of administrative seizure under CAFRA, and finds notice adequate under Fifth Amendment Due Process Clause. (210) Following a routine UPS package inspection, USCS seized $50,000 from a package, sent notices to sender and addressee, and published notices of administrative seizure. Plaintiff was neither sender nor addressee but filed claim to money after seeing published notice, even though he admitted to Customs that he had no basis to pursue a claim. Court found it had subject matter jurisdiction over 5th Amendment constitutional claim—and rejected it—but lacked subject matter jurisdiction over the premature CAFRA claim because Customs had not yet filed a declaration of forfeiture. Court denied plaintiff’s motion for summary judgment and granted Customs’ motion to dismiss. Upshaw v. USCS, 153 F.Supp.2d 46 (D.Mass. 2001).

Massachusetts District Court finds actual notice not required for incarcerated claimant. (210) Claimant was indicted in 1990 for drug offenses and the government filed civil forfeiture actions against his real and personal property. The government also subsequently sought administrative forfeiture of additional personal property. Notices of forfeiture were sent at various times to two jails where claimant was being held, to claimant’s home address, and to his fiance. However, there was no proof that claimant actually received these notices. Claimant did not contest the forfeitures and default judgments entered. In 1996, claimant filed a motion for return of property. The district court held that in the First Circuit actual notice of forfeiture is not required even where a claimant is in federal custody. Cf., Weng v. U.S., 137 F.3d 709 (2d Cir. 1998) (requiring proof of actual notice to federal prisoners). The government must provide “notice reasonably calculated, under all the circumstances, to apprise interested parties of the action,” and it did so in this case. Whiting v. U.S., 29 F.Supp.2d 25 (D. Mass. 1998).
Michigan district court holds that seizure of property occurs when there is some meaningful interference with an individual's possessory interest in that property, and thus government must send forfeiture notice within 90 days of the freeze order; however, inadequate notice does not immunize property from forfeiture. (210, 270)   On January 18, 2006, Michigan police officers executed a search warrant at Plaintiff's home and two of his bank accounts were frozen.  On February 22, 2006, the Assistant Prosecuting Attorney informed the state court that the DEA elected to adopt the investigation, and on May 19, 2006, the DEA issued two Notices of Seizure relative to Plaintiff's two bank accounts. Both list a seizure date of April 14, 2006. Plaintiff maintained that the seizure notices were untimely under the Civil Asset Forfeiture Act of 2000, and requested a return of the funds seized.  The court found that the Civil Asset Forfeiture Reform Act of 2000 establishes time frames for notification of seizures under 18 U.S.C. §983(a)(1), and that where the property initially is seized by state authorities and then turned over to a federal agency, notice shall be sent no more than 90 days after the date of seizure by the state.  If the government does not send notice of a seizure of property timely and no extension of time is granted, the government must return the property to that person without prejudice to the right of the government to commence a forfeiture proceeding at a later time.  According to Plaintiff, his property was seized when the order freezing his bank accounts was entered on January 18, 2006, but the government did not provide notice until May 19, 2006, well after the expiration of the 90-day deadline for notice established in the statute.  The government argued that the order freezing Plaintiff's bank accounts did not constitute a seizure for purposes of the statute; that freezing alone cannot serve as a basis for the turnover of the bank account proceeds by state authorities to a federal law enforcement agency because the police never took possession or had actual control of the account proceeds. Therefore, turnover was a "legal and factual impossibility," and it was not required to send notice within 90 days of the freeze order.  The Court rejected that argument, because a seizure of property occurs when there is some meaningful interference with an individual's possessory interest in that property.  The government then claimed that any failure to give proper notice was minimized by the filing of a civil forfeiture complaint.  The court agreed.  The government secured an arrest warrant in rem for the account proceeds, and another set of statutory provisions governs those proceedings. In addition, the statutory provision at issue made it abundantly clear that inadequate notice does not immunize property from forfeiture, and Plaintiff is free to litigate the merits of his dispute in the forfeiture proceedings.  Salmo v. U.S., 2006 WL 2975503 (E.D.Mich.) (Oct. 17, 2006).

New York district court sets aside administrative forfeiture because DEA did not take reasonable steps to personally notify Plaintiff of seizure, and thus notice by publication alone was not sufficient to meet constitutional standards of due process. (210, 270) Plaintiff Bermudez was in possession of $123,565 in U.S. currency, which he had earned from his work in the Dominican Republic, while he was passing through the Bronx, NY. He was stopped and searched by Sgt. Crawley of the NYPD, who seized the cash. Plaintiff was never arrested. Plaintiff made several inquiries to the NYPD regarding the money, but his messages for Sgt. Crawley went unreturned and other officers told him they were unable to provide information about his money without an invoice number. Because the invoice Plaintiff received from Sgt. Crawley did not have an invoice number on it, the NYPD officers he spoke to were unable to locate information regarding the seized funds. Meanwhile, the DEA was in possession of documents related to the seizure, including a “receipt for cash” indicating that $122,985 had been seized from Plaintiff in New York by DEA Special Agents. The amount on the receipt represented a $580.00 discrepancy from the original NYPD Property Clerk's Invoice Plaintiff received. The written notice of the seizure the DEA sent to Plaintiff was returned stamped undeliverable, and the seizure was published in The Wall Street Journal, for three consecutive weeks. The DEA sent written notice to an address for a person with the same name in Puerto Rico, but it was returned stamped “Return to Sender, Insufficient Address.” After no claim was filed, the DEA forfeited the $122,985. Several months later, after learning about the other receipt, Plaintiff made a written demand for the return of the seized funds from the DEA, which the DEA denied. Plaintiff filed a motion to set aside the forfeiture pursuant to §983(e). The court held that the “practicalities and peculiarities” of the case demanded that the DEA take further steps to effectuate personal notice. Based on the receipt given to him, it was reasonable for Plaintiff to contact the NYPD, the only agency listed on the invoice, to try and recover his seized funds. However, Plaintiff was unable to obtain any information about his funds when he contacted the NYPD. Due process required the DEA to call the NYPD as part of its effort to provide notice. Had the DEA reviewed Plaintiff's case file, the irregularity of the Property Clerk's Invoice would have been apparent. The DEA could have called the NYPD to see if they had been in contact with Plaintiff, and would have learned that Plaintiff had tried repeatedly, to no avail, to locate his seized currency. In addition, once the DEA was aware that Plaintiff had not received the two certified mailed notices, it was obligated to take further steps. In addition to calling the NYPD, the DEA could have sent another notice to either address by ordinary mail, which is sometimes more likely to reach a recipient than certified mail. Because there were reasonable steps to personally notify Plaintiff that the DEA did not take, notice by publication alone was not sufficient to meet constitutional standards of due process. Since the DEA and NYPD work hand in hand on a myriad of cases, the court said it behooved both agencies “to work out a plan that will avoid this kind of debacle in the future.” Finally, although Plaintiff was under the impression that his money had been seized by the NYPD, he had absolutely no reason to believe that his money had been seized by the federal government. Plaintiff did not learn of the DEA's involvement until after the NYPD Internal Affairs Unit conducted an investigation, at which point the DEA had already administratively forfeited the property. Until then, the NYPD had repeatedly informed him that there was no record of the seizure or the whereabouts of the funds. Therefore, even if Plaintiff knew that his money had been seized, he did not have adequate knowledge of the seizure to file a claim with the appropriate agency pursuant to 18 U.S.C. §983(a)(2) (A)-(B). The court granted Plaintiff's motion to set aside the forfeiture, but without prejudice to the government to commence a subsequent proceeding within 30 days, pursuant to18 U.S.C. §983(e)(2)(A). Bermudez v. City of New York Police Dept., 2008 WL 3397919 (S.D.N.Y. 2008) (August 11, 2008).

New York District Court holds that delivery of DEA administrative notice to jail in which plaintiff was incarcerated was adequate for procedural due process. (210) Plaintiff filed an action seeking the return of a BMW seized and administratively forfeited by DEA, in which he alleged that the DEA failed to give him adequate notice of the forfeiture proceedings. He also alleged that the seizure violated his Fourth, Fifth and Eighth Amendment rights. DEA moved to dismiss under F.R.Civ.P. 12(b)(1) and 12 (b)(6), and plaintiff moved to compel DEA to produce investigative reports pertaining to the forfeiture. The DEA published the notice of forfeiture, and the notice was delivered to the jail in which plaintiff was incarcerated. The Southern District of New York district court held that DEA’s notice of administrative forfeiture was “reasonably calculated, under all the circumstances, to apprise [him] of the pendency of the action and afford [him] an opportunity to present [his] objections.” See Dusenbery v. United States.  The S.D.N.Y. district court granted DEA’s motion to dismiss, finding that the district court lacked jurisdiction to review the merits of the administrative forfeiture because plaintiff had received adequate notice of the proceedings. Walker v. DEA, 2002 WL 1870131 (S.D.N.Y. 2002).
New York District Court holds forfeiture notice in English to Spanish-speaking prisoner is adequate. (210) Claimant sought return of $1,544.38 seized from him at the time of his arrest and later administratively forfeited on the ground of inadequate notice. The district court treated his Rule 41(e), Fed. R. Crim. P., motion as a cognizable prayer for equitable relief despite the termination of the underlying criminal case. The court nonetheless denied the motion. Claimant conceded that he received a copy of the notice of forfeiture in the prison where he was held, but argued that the notice was invalid because it was in English and did not read English or have anyone to translate it to him. Said the court, “It is clear in this Circuit that notice of criminal [sic] forfeiture solely in the English language to a non-English speaker is sufficient.” U.S. v. Garavito-Garcia, 2000 WL 193124 (S.D. N.Y. 2000) (not reported in F.Supp.).xe "U.S. v. Garavito-Garcia, 2000 WL 193124 (S.D. N.Y. 2000) (not reported in F.Supp.)."
New York District Court finds notice of forfeiture sufficient. (210) The district court held that DEA gave the claimant constitutionally adequate notice of forfeiture of funds seized at the time of his arrest when: (1) it mailed certified copies of the notice of forfeiture to the jail in which defendant was being held, to defendant’s lawyer’s office, and to the house where defendant’s resided before his arrest; (2) each mailed notice was signed for as having been received; and (3) DEA personally served defendant with notice of forfeiture after defendant filed a Rule 41, Fed. R Crim. P., motion for return of property. U.S. v. Cruz, 1998 WL 326732 (S.D.N.Y. 1998) (not reported in F.Supp.).xe "U.S. v. Cruz, 1998 WL 326732 (S.D.N.Y. 1998) (not reported in F.Supp.)."
New York District Court finds notice inadequate where DEA failed to notify claimant’s criminal lawyer. (210) The DEA seized $21,905 in cash from claimant at the time of his arrest on narcotics charges, and later commenced administrative forfeiture proceed​ings against the money. The DEA complied fully with statutory notice requirements: it sent a notice of intent to forfeit to claimant’s last known address (from whence it was returned as unclaimed) and published notice in USA Today. Nonetheless, the district court found the notice inadequate. Although the court did not specify exactly what DEA should have done, it seemed to place great weight on the fact that claimant was indicted and out on bond, but the DEA did not attempt to give notice of the forfeiture through claimant’s criminal lawyer. U.S. v. Gambina, 1998 WL 19975 (E.D.N.Y. 1998) .xe "U.S. v. Gambina, 1998 WL 19975 (E.D.N.Y. 1998) (not reported in F.Supp.)."
New York District Court says claimant received proper notice through presentence report. (210) Petitioner asserted he was not properly served with notice of the administrative forfeiture of his BMW. The district court held that, although the government could not prove the two notices sent to him at the facility where he was incarcerated were actually delivered, see Weng v. U.S., 137 F.3d 709 (2d Cir. 1998), claimant nonetheless received actual notice of the forfeiture action against the car because his presentence report mentioned that the forfeiture was pending. Pena v. U.S., WL 138243 (E.D.N.Y. 1999) (not reported in F.Supp.).xe "Pena v. U.S., WL 138243 (E.D.N.Y. 1999) (not reported in F.Supp.) ."
New York District Court finds notices of admin​istrative forfeiture procedurally ade​quate. (210) Four years after their personal property was declared administratively forfeited, these federal prisoners filed Rule 41(e) motions for return of the property alleging improper notice of the original administrative forfeiture proceed​ings. The district court treated the actions as new civil complaints because the prisoners’ criminal cases had long since been completed. The court then examined the record and determined that the notice procedures employed by the govern​ment were constitu​tionally and statutorily ade​quate. In each case, the govern​ment mailed notices to the prisoners’ home addresses and to the federal correctional facilities in which they were then housed. In each case, the return receipts for the notices were signed in the space marked “addressee.” The government also pub​lished notices in USA Today as prescribed by statute. The court observed that the government was not required to prove that the prisoners had actually received notice, only that the notice procedure employed was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” This the government did. Gonzalez v. U.S., 1997 WL 278123 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "Gonzalez v. U.S., 1997 WL 278123 (S.D.N.Y. 1997) (not reported in F.Supp.)."
New York District Court says DEA provided proper notice of administrative forfeiture of cash. (210) The DEA arrested plaintiff at JFK Airport for smuggling heroin and seized $1,000 in cash, which was later subjected to adminis​trative forfeiture. The agency sent notices of forfeiture to plaintiff in the prison where he was being held, and to his home in Nigeria. It also published notices in USA Today. There was no dispute that plaintiff received notice of the impending forfeiture. Plaintiff elected not to contest the forfeiture, but instead to request remission or mitigation. The DEA denied the request. Plaintiff petitioned for reconsideration; the petition was denied. Plaintiff then filed a motion for return of property under Rule 41(e), Fed. R. Crim. P. The district court found that Rule 41(e) confers jurisdiction only to examine the procedural regularity of an administrative forfeiture. Here, the only claimed procedural defect was that the DEA allegedly mailed an acknowledgment of receipt of plaintiff’s petition for reconsideration of denial of remission to the wrong prison. The court held that, even if true, this claim did not render the forfeiture procedurally deficient. Ademoye v. U.S., 1997 WL 218212 (E.D.N.Y. 1997)(not reported in F.Supp.).xe "Ademoye v. U.S., 1997 WL 218212 (E.D.N.Y. 1997)(not reported in F.Supp.)." 

Ohio District Court rules notice sent to claimant’s prison was adequate. (210) In 1986, defendant was arrested and convicted on drug charges. The government seized and adminis​tratively forfeited defendant's cash, car, and other property. In 1993, defendant filed a Rule 41(e) motion for return of the property alleging that the government failed to provide him proper notice of the forfeiture. The district court found that the government had sent notice to the prison at which defendant was then held, and it heard evidence about the normal mail delivery procedures in the prison at that time. The court ruled that the government need not prove actual delivery of the notice to satisfy the requirements of due process. Defendant’s suggestion that the signature on the return receipt might have been forged was “unconvincing.” U.S. v. Dusenbery, 34 F.Supp.2d 602 (N.D. Ohio).xe "U.S. v. Dusenbery, 34 F.Supp.2d 602 (N.D. Ohio)." 

Pennsylvania District Court finds FBI efforts to notify fugitive were adequate. (210) Penn​sylvania and U.S. agents conducted a joint drug investigation resulting in the seizure of cash, cars, jewelry, and other property, and ultimately in the conviction of defendant for drug offenses. Defendant fled to the Bahamas during the investigation. In his absence, the FBI mailed several notices of forfeiture regarding the seized cash to defendant’s last known addresses. It also published notices of forfeiture in the New York Times as prescribed by 19 U.S.C. §1607(a) and 21 C.F.R. §1316.75. He did not receive them, nor did he contest the forfeiture. The cash was declared forfeited. Following defendant’s return from the Bahamas and his conviction, he moved for return of the cash under Rule 41(e), Fed. R. Crim. P. The district court held that Rule 41(e) does not apply to property forfeited in adminis​trative proceedings, but nonetheless liberally construed the motion as a civil complaint and addressed its merits. The court found that the notice procedures employed by the FBI were “reasonably calculated” to provide notice, and that “[g]iven [defendant’s] flight from the country, there was little else the FBI could have done. The motion was denied. U.S. v. Terry, 1997 WL 438831 (E.D. Pa. 1997) (not reported in F.Supp.).

Pennsylvania District Court rules prisoner’s delay in challenging forfeitures vitiates any defect in notice. (210) In July 1990, defendant was arrested by DEA agents, who seized cash and jewelry, which was administratively for​feited when defendant made no claim to it. In January 1997, defendant filed a Rule 41(e) motion for return of the property, claiming he had never received notice of the forfeiture. The district court treated the motion as a civil complaint seeking equitable relief and consider​ed its merits. The DEA’s efforts to provide notice of forfeiture included publication, written notices sent to defendant’s home, and written notices to FCI Petersburg. The notices to defendant’s home were returned as undeliver​able. A Bureau of Prisons official signed for both notices sent to FCI Petersburg. Defendant claimed that he never received the notices, and that at the time they were received at the prison he had been transferred elsewhere. The government said it had a policy of forwarding all certified inmate mail, but could not prove what happened in this case because mail records are routinely destroyed after one year. The district court noted that the government has an obligation to ensure notice reaches incarcerated potential claimants. Nonetheless, defendant’s six-year delay in bringing this action was unreasonable and prejudiced the government’s ability to prove actual notice. Edwards v. U.S., 1997 WL 430991 (E.D. Pa. 1997) (not reported in F.Supp.).
Puerto Rico district court finds that unusually large amounts of currency found in shoe boxes inside vehicles and use of vehicle to drive to drug planning meeting facilitated sale of the drugs and constituted substantial connection to drug trafficking, and even though written notice of the forfeiture was sent one day late, claimant suffered no prejudice from inadequate notice because he had actual notice of government’s intent to forfeit from forfeiture count in indictment. (190, 445, 210) The United States sought forfeiture of a 2004 Dodge Durango and approximately $328,673 in U.S. currency seized from the claimant following a DEA search of his residence in Trujillo Alto, Puerto Rico. During the search, DEA agents interviewed the claimant’s consensual wife, who stated that at the time both she and her husband were unemployed and that the claimant purchased the Dodge Durango and registered it under her name. During an inventory search of vehicles at the residence, agents found $4,110 in U.S. currency inside the Dodge Durango vehicle and in a Nissan Armada, which the agents later learned had been reported stolen by its owner, they found several boxes which contained a total of $317,992 in U.S. currency. Inside a Toyota Tundra, the agents found $5,416 in U.S. currency. During their surveillance of the claimant, DEA agents observed him driving the vehicles while coordinating his drug trafficking business. The claimant later plead guilty to two counts of conspiracy to distribute and possession with intent to distribute approximately 449.4 kilograms of cocaine and 3.37 kilograms of heroin. The government and the claimant then cross-moved for summary judgment in the civil forfeiture case filed against the vehicles and money. The court noted that because the United States proceeded under 21 U.S.C. §881, it must establish a substantial connection between the property and currency and a criminal offense involving the exchange of a controlled substance; however, it need not link the defendant property to a particular drug transaction. In support of its motion, the government argued that the DEA had targeted the claimant for his participation in the distribution of cocaine base and heroin, as well as his involvement in money laundering activities. He also has a criminal record that dated back to 1989 when he was convicted on charges of drug distribution and conspiracy to posses a firearm and was still serving a period of probation for that conviction. To establish a connection between the vehicles and drug trafficking, the government argued that the claimant used the Nissan Armada vehicle and Dodge Durango to meet with a DEA cooperator and during both meetings discussed matters related to his drug trafficking business. In regard to the currency, the government argued that the unusually large amounts of currency were found in shoe boxes inside the vehicles, that the source of the currency was unknown, and that the claimant offered no plausible explanation as to the source of the currency. The court stated that it was not fatal to the United States' case that no drugs or drug paraphernalia were found with the currency when it was seized, and because a planning meeting is without a doubt an "integral part" of a drug transaction, the use of the vehicle to drive to the meeting certainly facilitated the sale of the drugs, even if the vehicle itself was not used to transport the drugs. Moreover, the claimant offered no proof in support of his proffered theory as to the source of the currency or why he would keep such a large sum of money in currency packed in shoe boxes inside his vehicles. Without such a showing, and given his prior convictions for drug trafficking and money laundering, claimant simply failed to convince the court that the source of the currency is anything other than drug or money-laundering proceeds or that it was intended to be furnished in exchange for drugs. The claimant also moved to dismiss the complaint against the $317,992 in currency found inside the Nissan Armada because it failed to provide him with written notice of forfeiture within 60 days, pursuant to 18 U.S.C. §983(a)(1)(A)(i). The court denied the motion, however, holding that because the claimant had actual knowledge of ongoing forfeiture proceedings from another source, inadequacies in the notice would not work a deprivation of due process. The government had obtained an indictment against the claimant that contained a forfeiture allegation within 60 days after seizure of the currency. Although the indictment did not specifically identify the defendant property and currency, the description of the property provided adequate notice to claimant that any property or currency that constituted drug proceeds or was used in any manner to facilitate the distribution or possession of narcotics were subject to forfeiture. Accordingly, even if it sent written notice of the forfeiture one day late, because claimant had actual notice of the United States' intent to forfeit the defendant property, the claimant suffered no prejudice from the inadequate notice. The motion is denied. U.S. v. One Dodge Durango 2004, 2006 WL 3337492 (D. Puerto Rico 2006) (Nov. 15, 2006).

Puerto Rico District Court vacates forfeiture where notice given to someone other than account holder. (210) Defendant Colon was arrested and his house searched by Customs officers, who found a savings passbook in the name of Iraida Ortiz Cruz. The officers seized the passbook, withdrew the funds from the account, and initiated administrative forfeiture proceedings against them. Notice of forfeiture was sent to Colon, but not to passbook owner Ortiz Cruz. When Colon did not contest the forfeiture, the money was summarily forfeited. Ortiz Cruz filed a Rule 41(e) motion for return of property and the district court vacated the forfeiture, saying: “When Customs knew of Ortiz Cruz’s interest in the account, providing notice only to someone else cannot be said to have been reasonably calculated to apprise Ortiz Cruz of the action.” U.S. v. Colon, 993 F.Supp. 42 (D. Puerto Rico 1998).

South Carolina District Court holds actual notice to defendant or counsel required if government knows defendant is incarcerated. (210) Claimant was arrested, held in jail, and charged with drug offenses. Notice of forfeiture of $17,095 seized from claimant was sent to claimant at his mother’s home--the address claimant gave officers as his own. Notice was also published. An attorney for claimant later notified DEA by letter that claimant intended to contest the forfeiture. The agency sent a new notice to this attorney’s address, but it was returned unclaimed. New notices were thereafter sent to claimant at the addresses of his mother and of his supposed attorney. After the DEA did not receive a timely claim or cost bond, a final order of administrative forfeiture was entered. More than five years later, claimant filed a motion for return of the currency claiming inadequate notice. He argued that notice sent to his mother’s house was insufficient when the government knew he was incarcerated. The district court agreed, holding that actual notice to the defendant or his counsel is required when the government knows that the defendant is incarcerated at the time it is pursuing forfeiture. There was no evidence that the notice sent to claimant’s mother’s address reached claimant or that claimant read the notices published. Additionally, the notice to claimant’s attorney was returned unclaimed. McDaniel v. United States, 97 F.3d 679, (D. S.Car. 2000).
