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§605 Timeliness of Motions
for Return of Property



 SEQ CHAPTER \h \r 1First Circuit grants summary affirmance denying motion for return of property because plaintiff knew final judgment was entered in criminal proceeding more than six years earlier, and thus statute of limitations expired. (605) Plaintiff moved for return of seized property, asserting the government’s forfeiture claim was barred by the statute of limitations. His motion, however, was initially presented more than six years after the conclusion of his criminal proceedings. He argued that the statute of limitations did not begin to run until August 12, 2005, the date on which the district court granted the government's Rule 36 motion to amend the judgment to include the forfeiture order. However, the court held that the rationale for the accrual date occurring when the criminal proceedings have concluded is that once the criminal or civil proceedings have concluded without the property having been forfeited, the claimant knows that he has a present right to its return. In this case, the plaintiff had such knowledge at the time that judgment entered, notwithstanding the inadvertent omission of the forfeiture order. Therefore, he was aware at least by October 1996 (when the final forfeiture order entered) of the seized items that were not forfeited, and could have asserted at that point his right to return of those items. The plaintiff also argued that he first filed his motion for return of property on April 21, 1998, within the six-year statute of limitations and that equitable tolling should apply to preserve his present claim. However, even if the April 1998 motion could be construed as a Rule 41 motion for return of seized but not forfeited property, that motion was denied, as was his motion to reconsider, and he did not appeal from those denials. Even if the period during which he pursued that challenge to the seizure of his property tolled the limitations period, it would have tolled it only for three months, from April 1998 when the motion was filed until July 1998, when the district court denied his motion to reconsider. Thus, the government's motion for summary affirmance was granted. Santiago-Lugo v. U.S., 2008 WL 3485166 (1st Cir. 2008) (August 14, 2008).

1st Circuit rules failure to appear precludes relief from forfeiture. (605) Three claimants appealed a denial of a motion to vacate an or​der of forfeiture entered after the property was found to be used in connection with drug traf​ficking. The 1st Circuit affirmed the denial on the grounds that be​cause the claimants failed to file a claim or an answer after proper ser​vice of process, or to make any persuasive showing of excus​able neglect, the district court did not abuse its discretion in denying the mo​tion to vacate the forfeiture order. U.S. v. One Urban Lot Located at 1 Street, A1, Puerto Rico, 865 F.2d 427 (1st Cir. 1989).xe "U.S. v. One Urban Lot Located at 1 Street, A1, Puerto Rico, 865 F.2d 427 (1st Cir. 1989)."
2nd Circuit discusses commencement of limit​ations period. (605) In 1997, plaintiff sought the return of over $700,000 seized from him and a co-defendant in 1989 when they met undercover agents and attempted to use the money to buy heroin. The district court dismissed the action as untimely because filed beyond the six-year statute of limitation of 28 U.S.C. §2401(a). On appeal, the Second Circuit wrestled with the holding of Polanco v. DEA, 158 F.3d 647, 654 (2d Cir. 1998), which ruled that a claim of this kind accrues at the earliest of “the close of the forfeiture proceedings … or if no forfeiture proceedings were conducted, at the end of the five-year limitations period during which the government is permitted to bring a forfeiture action.” The Polanco court also held that the claim does not accrue until claimant “discovered or had reason to discover that his property had been forfeited without sufficient notice.” Id. In the present case, the panel was uncertain how to reconcile accrual by conclusion of forfeiture proceedings with accrual by discovery. Conse​quently, the court left the question for another day and upheld the district court’s ruling on the ground that plaintiff’s criminal plea colloquy demonstrated that he had no right to return of the money anyway. Adames v. U.S., 171 F.3d 728 (2d Cir. 1999). xe "Adames v. U.S., 171 F.3d 728 (2d Cir. 1999)."
2nd Circuit says claim filed within statute of limitations is ordinarily not barred by laches. (605) In 1990, Customs officers seized two separate lots of cash totaling over $160,000 from couriers traveling through JFK International Airport. Investigation revealed that the funds were drug money and that they probably belonged to claimant Ikelionwu. The govern​ment indicted and convicted claimant and others for heroin trafficking, and sought forfeiture of the currency, but it did not notify claimant of the forfeiture action. In 1995, claimant filed a complaint seeking return of the money. The Second Circuit found the district court erroneously dismissed claimant’s com​plaint for laches. The government failed to show inexcusable delay by claimant in light of its own failure to provide notice. Moreover, the complaint was filed within the six-year statute of limitations, 21 U.S.C. §2401(a), and “laches will generally not be invoked to shorten the statutory period.” The appellate court nonethe​less found that, even if claimant were successful, he would not be entitled to prejudgment interest and the government could offset any money returned against claimant’s unpaid criminal fine. Ikelionwu v. U.S., 150 F.3d 233 (2d Cir. 1998).xe "Ikelionwu v. U.S., 150 F.3d 233 (2d Cir. 1998)."
2nd Circuit denies untimely and procedurally defective effort to obtain return of seized property. (605) Plaintiff filed a pro se motion for return of seized property. The Second Circuit affirmed its denial. To the extent the motion purported to challenge judicial forfeiture pro​ceedings, it would be cognizable only as a motion under Rule 60(b), Fed. R. Civ. P. Even if such a motion were available to a non-party to a judicial forfeiture, the motion was untimely, having been filed four years after the judicial forfeitures at issue. To the extent the motion purported to challenge the probable cause sup​porting a prior administrative forfeiture, the court lacked jurisdiction to entertain such a claim. Jurisdiction would be available only to consider procedural deficiencies in the adminis​trative proceedings, and plaintiff suggested no such deficiencies. Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished).xe "Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished)."
Third Circuit holds that motion for return of property was not barred because challenged forfeiture proceeding commenced prior to CAFRA's effective date, and thus six-year pre-CAFRA standard limitation period to move to set aside a forfeiture applies. (605) The government seized $459,370 in currency and other personal property, and published a notice of the seizure in the Philadelphia Inquirer on May 10, May 17, and May 24, 2000. No claim for return of the seized property was filed, so on May 31, 2000, the government administratively forfeited the seized property. Four years later, the claimant filed a Fed.R.Crim.P. 41(g) motion seeking the return of the money, asserting that if it had been forfeited, the government failed to give him proper notice of the forfeiture proceedings in violation of the Due Process Clause. The government argued that the motion should be dismissed as untimely, and the district court agreed. On appeal, the government argued that the action is barred by the five-year statute of limitation set forth in CAFRA, 18 U.S.C. §983(e)(3), which became effective on August 23, 2000, and codified a uniform statute of limitation for filing an action that challenges a forfeiture proceeding, running from the date of the final publication of notice of seizure of the property (which means that the claimant’s motion was filed six days after the CAFRA deadline). CAFRA does not apply retroactively to civil forfeiture proceedings commenced before August 23, 2000, and the commencement of a forfeiture proceeding is the point when the government first files its complaint for forfeiture in rem. However, the claimant argued that, because the challenged forfeiture proceeding was commenced prior to CAFRA's effective date, its limitation period should not apply. In response, the government argued that, because the administrative portion of the forfeiture proceeding had concluded, the action should be construed as a new proceeding subject to CAFRA's limitation period. The Third Circuit held that although the claimant’s civil action commenced after CAFRA's effective date, CAFRA applies only to a forfeiture proceeding that commenced on or after August 23, 2000. Thus, regardless of when the claimant filed his civil action, because the challenged forfeiture proceeding commenced prior to CAFRA's effective date, CAFRA's limitation period does not apply. Since pre-CAFRA actions involving the forfeiture of property by the United States without proper notice are subject to a six-year limitation period, and the earliest time his claim could have accrued was July 13, 1999, when the property was seized, the claimant filed his action less than six years later. Accordingly, his action was not barred. Arevalo v. U.S., 2007 WL 2381039 (3d Cir. 2007) (August 14, 2007).

4th Circuit vacates and remands order denying motion for return, for a determination of when the cause of action accrued and if the motion was timely filed. (605) When defendant was arrested in 1991, the government seized $6820 in cash and declared it administratively forfeited in 1994. Six years later, claimant filed a motion for return of property, and the government responded that it served a copy of its motion for destruction of evidence on his trial attorney. At the time, claimant was in federal custody, serving a 241-month sentence for drug and firearm offenses. Claimant contended, and the government did not refute, that his trial attorney was no longer representing him at the time the notice was served on the attorney. The district court denied the motion for return of property. The Fourth Circuit noted that notice in administrative forfeiture proceedings must be by procedures calculated to be “substantially reliable.” In prisoner cases, those procedures were adequate where the government sent a certified letter to the facility when he was housed, the return receipt was signed by a prison official, and the mail delivery procedures at the facility were reasonably calculated to ensure that the notice would reach the inmate and would be accepted only where the inmate was actually present. The Fourth Circuit found that the government’s notice to the claimant was clearly inadequate. The government presented no evidence that any attempt was made to notify him, who was no longer represented by counsel, of the forfeiture. The Fourth Circuit also found that the record was insufficiently developed to determine when the claimant’s cause of action accrued. The Fourth Circuit vacated the order denying the motion for return and remanded for a determination of when the cause of action accrued and if the motion was timely filed. U.S. v. Goodman, 2002 WL 989533 (4th Cir 2002) (unpublished). 

4th Circuit says court failed to make proper findings to dismiss Rule 41(e) motion for laches. (605) In June 1997, defendant moved pursuant to Fed. R. Crim. P. 41(e) for return of non-contraband property seized during his April 1992 arrest. Without response from the govern​ment, the court denied the motion as untimely under the doctrine of laches. The Fourth Circuit agreed that the district court did not abuse its discretion in determining that a five-year lapse between the seizure and the motion constituted an unreasonable delay. However, before invoking the doctrine of laches to dismiss an action, a court must also find material prejudice to the other party, here the government. The case was remanded for determination of whether material prejudice existed. U.S. v. Jones, 155 F.3d 562 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Jones, 155 F.3d 562 (4th Cir. 1998) (table) (unpublished)."
5th Circuit reverses district court finding Government’s own actions caused prejudice, thus doctrine of laches does not apply. (605) Defendant filed civil action to recover forfeited property and asserted that he had not been served with written notice, in violation of his due process rights. The claim was filed in the District of New Mexico, where his criminal case had been prosecuted. The court dismissed the civil action concluding that claimant had filed in the wrong venue, positing that the action should have been filed in the district where the vehicle had been seized. The 10th Circuit affirmed. Thereafter, claimant promptly re-filed in the Western District of Texas–the district of seizure. However, the district court dismissed on grounds that the six-year statute of limitations on civil actions for return of administratively forfeited property had expired. Alternatively, the court maintained that dismissal was justified under the equitable doctrine of laches. The 5th Circuit reversed, holding that the government had failed to show that it suffered undue prejudice from claimant’s delay in bringing the action. The court maintained that the government’s destruction of claimant’s forfeiture file three years after the file had been closed and three years before the statute of limitations had run against claimant was pursuant to administrative policy. Thus, it was the government’s own carelessness, not the timing of the claimant’s Rule 41(e) motion, that caused prejudice. Clymore v. United States, 217 F.3d 370 (5th Cir., 2000)

6th Circuit finds claimant’s six-year delay bars his claim to forfeited vehicles. (605) Claimant was convicted of drug crimes in 1990, and four vehicles used in his criminal enterprise were forfeited. In 1996, he sought return of the cars, alleging improper notice of forfeiture in the original proceedings. The Sixth Circuit found the claim barred by the doctrine of laches. Dismissal of a claim on the ground of laches requires that there be (1) an unreasonable and unexcused delay in bringing the claim, and (2) material prejudice as a result of the delay. A.C. Aukerman Co. v. R..L. Chaides Construction Co., 960 F.2d 1020, 1028 (Fed. Cir. 1992) (en banc). Both elements were present here. “The government has now been put in a position of trying to reconstruct a six-year-old forfeiture process owing to [claimant’s] dilatory action.” U.S. v. Hanserd, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished).xe "U.S. v. Hanserd, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished)."
7th Circuit holds that request for return of seized property which had been forfeited was time-barred. (605) Claimant, a convicted money launderer, filed a Fed.R.Crim.P. 41(g) motion asking for the return of seized property. He conceded that most of the property identified in the motion was properly forfeited, but he continued to claim entitlement to property that he asserts was seized but never forfeited. The district court ruled that the compelled return of any forfeited property was barred by the six-year statute of limitations applicable to civil actions against the government, 20 U.S.C. Section 2401(a). The 7th Circuit held that any request for return of seized property that had been forfeited was time-barred. Once criminal proceedings or civil forfeiture proceedings have concluded without the property having been forfeited, the six-year statute of limitations generally applicable to civil actions against the United States applies. Furthermore, the defendant failed to demonstrate that non-forfeited items whose return he sought had actually been seized. Affirmed. U.S. v. Sims, 2004 WL 1609322 (7th Cir., July 20, 2004).

7th Circuit rules Good violation was waived by failure to raise issue in district court. (605) Claimant was convicted of drug crimes and the government sought civil forfeiture of real and personal property which was either proceeds of or facilitated his crimes. Several of claimant’s close relatives, represented by claimant’s criminal lawyer, filed claims to the property. Claimant himself did not, at least until much later. After final judgments of forfeiture were entered against several pieces of real estate, claimant filed a motion to vacate the judgments under Rule 60(b), Fed. R. Civ. P. He argued that he was entitled to pre-seizure notice and hearing under U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), and that failure to provide such a hearing entitled him to return of the property. The Seventh Circuit found that claimant’s failure to file a claim or raise any objection to the forfeiture procedure during the forfeiture proceedings acted as a waiver of any Good claim. Moreover, the remedy would be restoration of lost rents, not return of the property. U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997).xe "U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997)."
8th Circuit finds civil action barred by statute of limitations. (605) In 1997, plaintiff brought an action for return of a forfeited automobile or compensatory damages. Notice of the forfeiture was sent to plaintiff’s husband in 1990, and he filed a claim and cost bond the same year. However, he did not pursue the claim and a default judgment entered in 1991. Plaintiff’s complaint was filed more than six years after the original notice of forfeiture, the posting of the bond, and the entry of the default judgment. The Eighth Circuit found the claim barred by the six-year statute of limitations of 28 U.S.C. §2401(a). McGee v. Fredriken, 175 F.3d 1024 (8th Cir. 1999) (table) (unpublished).xe "McGee v. Fredriken, 175 F.3d 1024 (8th Cir. 1999) (table) (unpublished)."
9th Circuit says statute of limitations for return of property not tolled by filing state court action. (605) Plaintiff filed suit in federal court pursuant to 42 U.S.C. §1983 challenging an allegedly unconstitutional arrest, search, and forfeiture of property by state officials. The action was barred by the statute of limitations. The Ninth Circuit noted that the plaintiff’s filing date in federal court did not “relate back” to the date of filing any earlier action in state court. To put it another way, the filing of a state lawsuit did not toll the federal statute of limitations. Jackson v. City of Fairbanks, 172 F.3d 876 (9th Cir. 1999) (table) (unpublished).xe "Jackson v. City of Fairbanks, 172 F.3d 876 (9th Cir. 1999) (table) (unpublished)."
10th Circuit holds that six-year statute of limitations applies to a Rule 41(e) motion challenging an administrative forfeiture, regardless of whether the property was forfeited without adequate notice or was never forfeited but nonetheless retained by the government. (605). Following their convictions of multiple counts of drug, money laundering, and related offenses, claimants filed a Rule 41(e) motion for return of seized property, including 127 items of personal property and $3.2 million in currency. They argued that the property was seized but never validly forfeited in any of the government’s three related civil forfeiture actions. They alternatively argued that if any of the items was administratively forfeited, the claimants did not receive adequate notice and the forfeiture was void. When the Rule 41(e) motion was filed, the statute of limitations had run on the government’s ability to commence forfeiture proceedings. The Rule 41(e) motion was denied based upon standing and the equitable doctrine of laches. The Tenth Circuit held that the limitations period in 28 U.S.C. Section 2401(a) applies to Rule 41(e) motions regardless of whether the property was administratively forfeited without adequate notice or was never forfeited but nonetheless retained by the government. Because the accrual date could not be determined due to the dearth of information regarding whether administrative forfeiture proceedings were ever brought, the Tenth Circuit reversed and remanded for a determination of the timeliness of the Rule 41(e) motion. U.S. v. Rodriguez-Aguirre, 264 F.3d 1195 (10th Cir. 2001).  

10th Circuit rules motion for return of property barred by six-year statute of limita​tions. (605) Government agents seized currency from plaintiff’s vehicle at the time of his July 1989 arrested for drug trafficking. The government commenced administrative forfei​ture proceedings against the cash, and on February 20, 1990, a declaration of administra​tive forfeiture issued. In March 1998, plaintiff filed a motion for return of property (which the district court properly treated as a civil complaint under 28 U.S.C. §1331). The Tenth Circuit held that the action was barred by the six-year statute of limitations in 28 U.S.C. §2401(a). Citing Polanco v. DEA, 158 F.3d 647, 652 (2d Cir. 1998), the court found that plaintiff’s cause of action accrued no later than February 1990 when the declaration of forfeiture was issued, and thus the 1998 action was untimely. U.S. v. Lacey, 1999 WL 143881 (10th Cir. 1999) (unpublished).xe "U.S. v. Lacey, 1999 WL 143881 (10th Cir. 1999) (unpublished)."
10th Circuit finds Bivens action against FBI agents was time-barred. (605) Plaintiff, a federal prisoner, filed a complaint pursuant to Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), alleging certain FBI agents violated his civil rights in the course of seizing and forfeiting his property. The Tenth Circuit found the complaint time-barred. Bivens actions are subject to the same statute of limitations as the general personal injury statute of the state where the action arose, in this case the three-year statute of New Mexico. N.M. Stat. Ann. §37-1-8. This statute begins to run when a plaintiff knows or has reason to know “of the existence and cause of the injury which is the basis of his action.” Plaintiff contended that his injury was realized, not when the property was seized or when it was forfeited, but when it was “disbursed.” The Tenth Circuit said it did not matter which event commenced the running of the statute because all three occurred more than three years before this action was filed. Likewise, the statute was not tolled by plaintiff’s earlier unsuccessful §2255 petition. Murphy v. Romero, 153 F.3d 727 (10th Cir. 1998).xe "Murphy v. Romero, 153 F.3d 727 (10th Cir. 1998)."
11th Circuit holds that time period to file a 41(g) motion never began to run because claimant did not receive adequate notice of forfeiture. (605) (Editor's note: F.R.Crim.P. 41(g) was formerly 41(e)). Defendant was arrested for violations of narcotics statutes, and $17,120 was seized from him. During the pendency of his DEA administrative forfeiture proceedings, defendant was in federal custody. Nevertheless, mailed notices of the DEA proceedings were sent to locations where he was not located, and there was no evidence suggesting that defendant would have had access to a newspaper in jail to receive published notice. Defendant filed a motion for return of property, F.R.Crim.P. 41(g), alleging that he had not been afforded due process due to insufficient notice of the DEA administrative forfeiture proceedings. The district court denied his motion. The 11th Circuit noted that the government conceded that the defendant did not receive effective notice. Thus, the time period in which he could file a claim for the seized monies never began to run, so his motion could not fail for timeliness. The denial of his F.R.Crim.P. 41(g) motion was vacated, and the case remanded for further proceedings. U.S. v. Williams, 2005 WL 1004096 (11th Cir., Apr. 29, 2005).

Illinois District Court denies Rule 41(e) motion as untimely. (605) The DEA submitted to administrative forfeiture $22,802 in cash seized from petitioner’s house on the day of his arrest on drug charges. Petitioner did not file a claim to the cash, but instead filed a petition for remission of forfeiture. On April 17, 1990, the DEA denied the petition and notified petitioner of its denial. Nine years later, petitioner filed a motion for return of the money pursuant to Rule 41(e), Fed. R. Crim. P. The district court treated the motion as one for equitable relief; accordingly, its jurisdiction was limited to “consideration of the procedure by which the forfeiture was effected.” Hence, the court declined to entertain petitioner’s challenge to the government’s probable cause. The court also dismissed petitioner’s claim of inadequate notice as time-barred. The longest limitations period that could possibly govern such a claim is the six-year catch-all for civil actions against the United States, 28 U.S.C. §2401. However, petitioner’s claim accrued when he discovered, or had reason to discover, that the cash had been forfeited in a procedurally defective manner. This occurred nine years before the filing of this action when petitioner was notified of the denial of his petition for remission. Casas v. U.S., 1999 WL 1269203 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Casas v. U.S., 1999 WL 1269203 (N.D. Ill. 1999) (not reported in F.Supp.)."
Illinois District Court finds statute of limitations for return of property action was six years. (605) Upon finding evidence of drug trafficking at defendant’s residence and limousine business, the DEA seized cars, cur​rency, and handguns. Defendant was later convicted of various drug offenses. On August 10, 1992, the DEA initiated adminis​trative forfeiture proceedings against the cars, money, and guns by sending written notices to his home and business addresses, and by publishing notices in USA Today. Two days later, on August 12, 1992, defendant surrendered to authorities and remained in jail thereafter. Defendant did not contest the forfeitures until 1998, when he filed a civil claim for return of property. The district court held that it had jurisdiction to entertain the claim because defendant alleged a lack of proper notice. The court agreed with defendant that the proper statute of limitations for his claim was six years and that it did not bar his action. However, the court held the notice constitutionally adequate and granted summary judgment for the govern​ment. Although the government may not send notice to a claimant’s residence when it knows he is incarcerated, adequacy of notice is to be determined at the time notice is sent. Here, the notices were sent while defendant was still at liberty. Moreover, each notice was signed for by a member of defendant’s family or by the wife of his business partner; the government was not chargeable for the laxity of defendant’s family and friends. Krecioch v. U.S., 1998 WL 748333 (N.D. Ill 1998) (not reported in F.Supp.).xe "Krecioch v. U.S., 1998 WL 748333 (N.D. Ill 1998) (not reported in F.Supp.)."
Massachusetts District Court finds motion for return of property barred by laches. (605) Claimant was indicted in 1990 for drug offenses and the government sought civil and administrative forfeiture of his real and personal property. Notices of forfeiture were sent at various times to two jails where claimant was being held, to claimant’s home address, and to his fiance. However, there was no proof that claimant actually received these notices. Claimant did not contest the forfeitures and default judgments entered. In 1996, claimant filed a motion for return of property. The district court found this delay unexcused and barred the claim based on the doctrine of laches. Whiting v. U.S., 29 F.Supp.2d 25 (D. Mass. 1998).xe "Whiting v. U.S., 29 F.Supp.2d 25 (D. Mass. 1998)."
Michigan District Court finds motion for return of property barred by doctrine of laches. (605) The government seized and commenced administrative forfeiture actions against defendant’s cars in 1991. Plaintiff filed a motion for return of property in 1996. The district court construed the motion as a civil complaint, but found it was barred by the doctrine of laches. The action was brought within the general six-year civil statute of limitations, 28 U.S.C. §2401(e), but beyond the three-year statute of limitations for forfeiture claims, 19 U.S.C. §§1607-09. Assuming arguendo that the claim was not barred by the forfeiture statute of limitations, the court held that plaintiff knew of the cars’ seizure immediately, but delayed filing his action unreasonably and without excuse. Also, the government was prejudiced by the delay because records of the original administrative forfeiture proceedings were lost in the interim. The case was dismissed. Little v. U.S., 35 F.Supp.2d 538 (E.D. Mich. 1999).xe "Little v. U.S., 35 F.Supp.2d 538 (E.D. Mich. 1999)."
Michigan District Court denies fugitive’s Rule 41(e) motion under doctrine of laches. (605) Defendant disappeared between his arraignment and his scheduled December 1989 trial on tax, drug, and forfeiture counts. In February 1990, he was tried and convicted in abstentia, and in March 1991, his wife entered into a consent judgment for the forfeiture of certain real and personal property. In 1993, defendant turned himself in and successfully moved to set aside his convictions pursuant to Crosby v. U.S., 506 U.S. 255 (1993) (holding defendants not present at the beginning of trial may not be tried in abstentia). In November 1993, defendant pled guilty to one tax and one drug count. Over three years later, in November 1996, defendant moved pursuant to Fed. R. Crim. P. 41(e) for return of the forfeited property. The district court found that the criminal forfeiture was invalid because it was part of the sentence for the convictions obtained in abstentia, and that the consent judgment was based on the same invalid trial. Nonetheless, the court ruled that defendant could not recover his property because his motion was barred by the doctrine of laches. Defendant failed without excuse to file a motion for return of property for seven years after it was seized, and three years after the in abstentia verdict was set aside. U.S. v. Mulligan, 178 F.R.D. 164 (E.D. Mich. 1998).xe "U.S. v. Mulligan, 178 F.R.D. 164 (E.D. Mich. 1998)."
New Jersey District Court holds that claimant could not move to dismiss and for return of property before filing answer to complaint and responses to interrogatories as required by Supplemental Rules. (605) After government brought forfeiture proceedings against seized funds totalling over $8 million, claimant filed F.R.Civ.P. 12(b)(6) motion to dismiss, motion for partial summary judgment, and motion for return of seized funds. Government moved to compel claimants to file answer under Supplemental Rule C(6) and responses to interrogatories. D.N.J. District Court held that agent who held special power of attorney from corporate owners of seized checking accounts had standing to contest forfeiture. District Court dismissed claimant’s 12(b)(6) motion, with right to renew after complying with Rule C(6), and denied without prejudice his motion for return of seized funds. Government’s motion to compel answer and responses to interrogatories was granted. U.S. v. $8,221,877.16 in Seized Funds, 
148 F.Supp.2d 427 (D. N.J. 2001).

New York District Court finds that claimant’s Rule 41(e) motion filed eight years after the administrative forfeiture was completed is time-barred, where administrative forfeiture notice was “reasonably calculated” to apprise claimant of the proceedings. (605) In 1989, DEA agents consent searched Brown at the Dallas/Fort Worth airport and found $43,400 that he was carrying. After a positive canine alert, the funds were seized as narcotics proceeds. A notice of seizure was sent to Brown’s residence, where his wife signed for it. The required newspaper notices were published. Later that year, Brown was deported to Jamaica because of a prior narcotics conviction, and two months later the funds were administratively forfeited by DEA. Eight years thereafter, Brown filed a F.R.Crim.P. 41(e) motion, seeking return of the funds; the government opposed the motion. The S.D.N.Y. district court held that the Rule 41(e) motion was time-barred as beyond the six-year statute of limitations, since the funds had been declared forfeited in 1989. The S.D.N.Y. district court also noted that even had the action been timely filed, it would have been denied because the DEA administrative notices were “reasonably calculated” to apprise Brown of the proceedings and afford him the opportunity to contest the forfeiture. Motion denied. Brown v. U.S.,2002 WL 1339102 (S.D.N.Y. 2002).

New York District Court construes and dockets as a new civil action a Rule 41(e) motion that was filed after criminal proceedings were terminated against the defendant. (605) After defendant was arrested, agents executed search warrants at his business and residence and seized cash and watches. He was convicted on narcotics charges and sentenced. DEA commenced administrative forfeitures against the seized items, and he received notices of the proceedings. After defendant took no action within the 30-day period to file an administrative claim, DEA entered a declaration of forfeiture. Defendant then filed a F.R.Crim.P 41(e) motion for return of the seized property, which the court clerk construed and docketed as a new civil action. The government filed a motion for summary judgment in the new civil action, which the S.D.N.Y. district court granted. Castillo v. U.S., 2001 WL 1646176 (S.D.N.Y. 2001).

New York District Court holds that Rule 41(e) motion was premature while appeal was pending. (605) Post-sentencing, defendant filed a F.R.Crim.P. 41(e) motion for an order directing the return of property seized when he was arrested. After the S.D.N.Y. district court denied the motion, he moved to amend or alter that decision pursuant to F.R.Civ.P. 59(e) and argued that his motion should not have been treated as a Rule 41(e) motion. The S.D.N.Y. district court found that since he had not raised a Rule 41(e) jurisdiction issue in his original motion, it was not an appropriate basis for a Rule 59(e) motion to amend the judgment. The S.D.N.Y. district court also found that because defendant’s appeal was pending, the government was holding the property for evidentiary purposes, and the government had instituted civil forfeiture proceedings, his Rule 41(e) motion was premature. The S.D.N.Y. district court also rejected his argument that his due process rights were violated when he was not granted a hearing on his Rule 41(e) motion. Thus, defendant’s F.R.Civ.P. 59(e) motion to amend or alter the judgment was denied. Kee v. U.S.,_2001 WL 1464733_ (S.D.N.Y. 2001).

New York District Court says suit for return of property forfeited seven years ago not barred by six-year statute of limitations. (605) In 1990, plaintiff was arrested on drug charges and jailed. At the time of the arrest, the DEA seized his money, filed an administrative forfeiture action against it, and sent notice of the forfeit​ure to the jail where he was being held. He filed no claim and the money was forfeited. In 1997, plaintiff filed this civil action seeking return of the money and claiming that he had never received actual notice of the impending forfeiture. The district court held that plaintiff made out a colorable claim on the notice issue because, in the Second Circuit, the government must provide actual notice to a claimant known by the government to be incarcerated. See, Weng v. U.S., 137 F.3d 709, 714 (2d Cir. 1998). Moreover, plaintiff’s suit was not barred by the six-year statute of limitations, 28 U.S.C. §2401(a), because the six-year period does not begin to run until a claimant discovers, or has reason to discover, that the property has been forfeited. Absent other notice, a claimant has no reason to discover the forfeiture until expiration of the five-year statute of limitations for the government to commence forfeiture proceed​ings, 19 U.S.C. §1621. Valencia-Romero v. U.S., 1998 WL 938949 (E.D. N.Y. 1998) (not reported in F.Supp.).xe "Valencia-Romero v. U.S., 1998 WL 938949 (E.D. N.Y. 1998) (not reported in F.Supp.)."
New York District Court finds courier who disavows money lacks standing to contest its forfeiture. (605) Police stopped claimant, a suspected courier of narcotics cash, with a large canvas knapsack on his back. Claimant slipped the bag off his back, denied owning it, and said he didn’t know how it had gotten on his back. When the government brought a forfeiture action against the $182,980.00 in cash found in the knapsack, claimant filed a claim for the money. The district court held that claimant lacked standing. A mere conclusory assertion of lawful possession is insufficient to carry a claimant’s burden of establishing standing. See, Mercado v. U.S. Customs Service, 873 F.2d 641, 645 (2d Cir. 1989). In addition, claimant filed his claim and answer outside the time limits set by Rule C(6) of the Supplemental Admiralty Rules. An untimely answer warrants dismissal of the claim. See, U.S. v. Amiel, 995 F.2d 367, 371 (2d Cir. 1993). The government’s motion to dismiss the claim was granted. U.S. v. $182,980.00, in U.S. Currency, 1998 WL307059 (S.D.N.Y. 1998) (not reported in F.Supp.).xe "U.S. v. $182,980.00, in U.S. Currency, 1998 WL 307059 (S.D.N.Y. 1998) (not reported in F.Supp.)."
New York district court holds motion for return of property was barred by statute of limitations, denying request to save claim under doctrine of equitable tolling. (605) DEA agents executed a search warrant at plaintiff’s residence and seized automobiles, weapons, address books, and other items. Plaintiff and his wife were arrested but not prosecuted based on the results of the search. They subsequently charged with, and eventually pleaded guilty to, federal drug charges in a second criminal investigation. Defendant thereafter filed a motion to return the items seized during the search of his residence. The district court dismissed the action for lack of subject matter jurisdiction, holding that the plaintiff’s claims for the automobiles are time-barred because plaintiff failed to assert his rights within the period of the statute of limitations. The court also rejected plaintiff’s request to save his claims under the doctrine of equitable tolling, finding no inequitable circumstances to warrant judicial extension of the time limitation, under the doctrine of equitable tolling. Pimentel v. Drug Enforcement Administration, 99 F. Supp. 2d 420 (S.D.N.Y. 2000)

North Carolina District Court rules Rule 41(e) cause of action accrues on date of property seizure. (605) In 1992, the govern​ment seized cash from a residence occupied by Jones and Torres. In 1997, Jones filed a motion for return of the money, pursuant to Rule 41(e), Fed. R. Crim. P. In response, the government proved the money belonged to Torres, and the court gave Torres thirty days to file a claim of ownership. When Torres did so, the government asserted that the claim was barred by the six-year statue of limitations of 28 U.S.C. §2401(a), or alternatively by the doctrine of laches. The court found that a cause of action under Rule 41(e) accrues at the time of seizure. The court agreed that Torres’ claim, standing alone, was time-barred, but awarded him the money anyway on the theory that his claim was part of the action brought by Jones within the statute of limitations. U.S. v. Jones, 42 F.Supp.2d 615 (W.D. N.C. 1999).

Ohio District Court denies Rule 41(e) motion filed before notice of DEA administrative forfeiture. (605) Law enforcement agents seized $8,050 in currency from claimant, who was in line at an airport to pick up an airline ticket previously purchased by his girlfriend. Two weeks after the currency seizure, he filed a Fed.R.Crim.P. 41(e) motion seeking the immediate return of the currency, alleging that there were no criminal charges pending against him and the airport search was unlawful. Two months later, DEA noticed its administrative forfeiture proceedings and sent claimant a letter outlining how to file an administrative claim. The Northern District of Ohio District Court found that claimant had failed to show that he has an inadequate remedy at law, so it need not decide whether he has shown irreparable harm. His Rule 41(e) motion was denied. $8,050.00 in U.S. Currency v. U.S., 2004 WL 442864 (N.D. Ohio, Feb. 25, 1004).

Pennsylvania District Court rules prisoner’s delay in challenging forfeitures vitiates any defect in notice. (605) In July 1990, defendant was arrested by DEA agents, who seized cash and jewelry, which was administratively forfeit​ed when defendant made no claim to it. In January 1997, defendant filed a Rule 41(e) motion for return of the property, claiming he had never received notice of the forfeiture. The district court treated the motion as a civil complaint seeking equitable relief and consid​ered its merits. The DEA’s efforts to provide notice of forfeiture included publication, written notices sent to defendant’s home, and written notices to FCI Petersburg. The notices to defen​dant’s home were returned as undeliver​able. A Bureau of Prisons official signed for both notices sent to FCI Petersburg. Defendant claimed that he never received the notices, and that at the time they were received at the prison he had been transferred elsewhere. The govern​ment said it had a policy of forwarding all certified inmate mail, but could not prove what happened in this case because mail records are routinely destroyed after one year. The district court noted that the government has an obligation to ensure notice reaches incarcerated potential claimants. Nonetheless, defendant’s six-year delay in bringing this action was unreasonable and prejudiced the government’s ability to prove actual notice. Edwards v. U.S., 1997 WL 430991 (E.D. Pa. 1997) (not reported in F.Supp.).

Puerto Rico district court denies motion for return of seized property where defendant was a fugitive and government served notice by publication, although court also holds that mere notice of seizure does not constitute actual knowledge of forfeiture proceedings. (605, 610)  The defendant Gutiérrez Naranjo movedNevertheless, the documents showing notice by publication and the administrative seizure made no reference to the trailer. Thus, the defendant potentially could still state a claim for return of the trailer. U.S. v. Gutierrez Naranjo, 2008 WL 446190 (D.Puerto Rico 2008) (February 4, 2008).
Although a putative claimant's actual knowledge of a forfeiture proceeding can defeat a subsequent due process challenge, even if the government botches its obligation to furnish him with notice, a claimant's knowledge of a seizure, without more, is insufficient to defeat a challenge premised on an absence of actual notice. The absence of actual notice of the forfeiture proceeding means that an inquiring court must look beyond a claimant's knowledge of the seizure and consider whether, given the totality of the circumstances, the published announcements satisfied the government's obligation to provide a claimant with some constitutionally sufficient notice. As for Gutiérrez Naranjo, he not only failed to make a timely claim while on fugitive status but he also failed to make a timely claim after being sentenced in 2004 and filing a notice for return of property in the year 2007. Additionally, even if tolling was considered adequate as an equitable remedy for the lateness of his request for return of property, which Gutiérrez Naranjo had not even prompted, the waiver and relinquishment to property as a result of his plea agreement indicated he was not entitled to make a claim against the government for the return of the property.  for return of funds in his account with Banco Popular, an Apache motorboat, a Bayliner motorboat and a trailer, arguing he was not served with process upon their seizure, that no forfeiture complaint was filed, and he did not receive any forfeiture notice.  The government's response indicated the defendant was charged in an indictment and remained a fugitive until 2003 when he was located in the Eastern District of Michigan and was removed to the District of Puerto Rico. Gutiérrez Naranjo pleaded guilty to the conspiracy charge and to forfeiture in which he relinquished back all rights and interest he had on proceeds obtained directly or indirectly from his illegal venture. The government argued that being a fugitive for over three years, Gutiérrez Naranjo should be hindered from claiming lack of notice as to the forfeiture of properties administratively seized. Notice by publication was issued and also sent by mail to the defendant's last known address, duly complying with due process.  The court first found that Gutiérrez Naranjo would not be entitled to make a claim, even under applicable equitable doctrine, for the properties related to the monies deposited at the two checking accounts at Banco Popular nor the two motor boats, since under his plea agreement the defendant relinquished his interest in any property derived from proceeds of his illegal drug activity. Administrative process requires the government to publish notice of its intent to forfeit the property once a week for three weeks and to send written notice to any party known to have an interest in the property. 
Texas district court denies motion for return of property because defendant’s pleading was filed beyond six-year statute of limitations based on prisoner “mailbox” rule. (605) Law enforcement officers seized property and cash from the plaintiff at the time of his arrest at a Border Patrol checkpoint, and he was later convicted of drug possession and distribution offenses. After appeals, and while incarcerated in federal prison, the plaintiff filed a pleading requesting return of property, which the court characterized as a Rule 41(g) motion under the Federal Rules of Criminal Procedure. According to the plaintiff’s original motion, he was driving a 1995 Freightliner tractor and trailer when he was detained at the Falfurrias, Texas checkpoint after a dog alerted to the trailer and agents noticed discrepancies in the bill of lading. Plaintiff consented to a search and agents found marijuana inside the trailer. Plaintiff was arrested and was found to have $2,000 on his person and an additional $9,054 in several bank bags. All of the money and other personal property were confiscated that day. Plaintiff argued that he was entitled to the return of $11,054 and miscellaneous personal property. The government filed a motion to dismiss arguing plaintiff was time-barred from seeking return of the property and that the currency was lawfully forfeited, inter alia. The court noted that the six-year statute of limitations set out in 28 U.S.C. §2401(a) applies to civil forfeiture cases. The cause of action accrues on the date on which the claimant was on reasonable inquiry notice about the forfeiture, described as the earlier of when the claimant has become aware that the government had declared the property forfeited, or when an inquiry that he could reasonably have been expected to make would have made him aware of the forfeiture. Thus, if the plaintiff wanted to contest the forfeiture proceedings, he had six years from the date he received the notice, which according to the return receipt, was March 10, 2000. On plaintiff's original motion for return of property, he wrote the date "March 10, 2006" by his signature and also by the certificate of service on the last page of the document. However, the envelope in which plaintiff mailed the motion was postmarked April 3, 2006, more than three weeks after the March 10, 2006 date plaintiff wrote on his motion. Under the “mailbox rule,” a prisoner's federal habeas corpus petition is deemed filed when he delivers the petition to prison officials for mailing to the district court. In response to an order to produce a mail log from the prison where plaintiff was housed, the government responded that the prison mail room does not keep a log of regular mail but included an affidavit from a prison official familiar with the mail collection and delivery procedures there. All legal mail is delivered by the prison staff to the Millington, Tennessee post office at approximately 8:30 a.m. each day. If plaintiff's mail was handled in the normal course of business, the April 3, 2006 postmark indicated that he placed it in the prison mail system no earlier than March 31, 2006. Plaintiff, however, stated under penalty of perjury that he placed the motion in the prison mail system on March 10, 2006. Thus, because there was a fact issue on the question of whether plaintiff timely filed his motion, defendant was not entitled to judgment as a matter of law on that issue. The government also asserted that the notice of administrative forfeiture of $7,760.00 was sent to plaintiff at both the jail facility where he was being held and also to his last known mailing address in Spartanburg, South Carolina. Plaintiff had until April 2, 2000 to file a claim to recover the money, but did not do so. Moreover, he never claimed that he did not receive notice of the forfeiture. Absent such allegations and evidence to support them, the court held that the plaintiff could not prevail on his claim that he is entitled to return of the currency. Bailey v. U.S., 2006 WL 3694504 (S.D. Tex. 2006) (December 14, 2006).

