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§580 Order of Forfeiture


 SEQ CHAPTER \h \r 1First Circuit remands to district court for determination whether over $3 million forfeiture money judgment was so onerous as to deprive the defendant of her future ability to earn a living in violation of Eighth Amendment Excessive Fines Clause. (580, 700) Levesque pled guilty to federal drug charges, and agreed to forfeiture, including a vehicle and a money judgment in an amount to be determined by the Court. The government moved for a preliminary order of forfeiture, including a money judgment in the amount of $3,068,000. Levesque urged the court to reduce the amount of her forfeiture considering her relative culpability, what she earned from her role in the conspiracy, and her ability to pay in setting the forfeiture amount. She estimated she made a total of $37,284.08 from her illegal activities, and spent it primarily on living expenses for herself and her son and on an attempt to open a beauty salon. She conceded that the court could impose a forfeiture on one conspirator for the full foreseeable proceeds of the conspiracy, but argued that a reasonable money judgment would account for the net proceeds she derived from her role in the offense, as well as other mitigating factors. The district court rejected her objections and entered a preliminary order of forfeiture for the full $3,068,000. On appeal, Levesque argued, inter alia, that imposition of the forfeiture violated the Excessive Fines Clause of the Eighth Amendment. The court first held that the district court properly concluded that a forfeiture based on vicarious but foreseeable liability, rather than on a defendant's particular role in a conspiracy, is not “grossly disproportional,” in violation of the Excessive Fines Clause. The court was correct to the extent that the effect of a forfeiture on a particular defendant is not pertinent under the three-part test for gross disproportionality. However, the court said it also must consider whether forfeiture would deprive the defendant of his or her livelihood, a question separate from the three-part test which may require additional factual findings. Although the court did not define the contours of this inquiry, it noted that a defendant's inability to satisfy a forfeiture at the time of conviction, in and of itself, is not at all sufficient to render a forfeiture unconstitutional, nor is it even the correct inquiry. Thus, even if the defendant does not have sufficient funds to cover the forfeiture at the time of the conviction, the government may seize future assets to satisfy the order, and the Attorney General also could choose to remit a forfeiture on the grounds of hardship to the defendant. Nevertheless, it is not inconceivable that a forfeiture could be so onerous as to deprive a defendant of his or her future ability to earn a living, thus implicating the historical concerns underlying the Excessive Fines Clause. Thus, the court vacated the district court's forfeiture decision and remanded for further consideration by the district court. U.S. v. Levesque, 2008 WL 4742389 (1st Cir. 2008) (October 30, 2008).

1st Circuit upholds district court's juris​diction to order forfeiture of substitute assets after appeal filed. (580) Defendants partici​pat​ed in a large organization that laundered money for Colombian drug traffickers. The district court ordered the forfeiture of $136 million wired by the conspirators to foreign bank accounts controlled by the Colombians. After defendants filed notices of appeal, the govern​ment filed a motion seeking forfeiture of substitute assets. Because the $136 million had been wired out of the jurisdiction, the district court granted the order. The First Circuit held that the district court had jurisdiction to enter the order even though appeals had already been taken. The initial forfeiture is sought in the indictment and is specified in the jury verdict. But an order substituting assets is made by the court. The implication is that such an order may be entered after the initial forfeiture has been determined. The government might not even know that substitution is necessary until it seeks to take possession of the property specified in the initial forfeiture order. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."
1st Circuit upholds fine designed to fill gap between value of for​feited assets and plea agree​ment amount. (580) In a plea agreement, defendant agreed to forfeit prop​erty with a total value of $2.8 million. In a sepa​rate agreement, he listed several assets to for​feit, in​cluding some condominiums owned by a cor​poration in which he had a 50 percent interest. The district court imposed a $634,000 fine, making it clear that its ob​jective was to fill the gap between the value of the assets forfeited and $2.8 million plea agree​ment ceiling. The 1st Circuit affirmed, despite defendant's dispute as to the valua​tion of certain for​feited assets and the gov​ernment's refusal to accept the listed con​dominiums for forfeiture. The court was not legally required to limit its fine to the size of the gap, and thus was not required to mea​sure the gap precisely. The agreement pro​vided that assets would sat​isfy the forfeiture obli​gation only if the assets were without any encum​brances. Defendant's asso​ciate had filed a petition objecting to the for​feit​ure of the condos, claiming a 50 percent interest in them. The district court could properly con​strue this petition as an encum​brance. U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993).xe "U.S. v. Maling, 988 F.2d 242 (1st Cir. 1993)."
1st Circuit says final, not preliminary, order of forfeiture is appealable order. (580) Defendant was convicted of conspiracy to distribute marijuana and a criminal forfeiture count and the district court entered a preliminary order of forfeiture, followed sometime later by a final order of forfeiture. Defendant filed notices of appeal from both the preliminary and final orders of forfeiture; however, the notice relating to the preliminary order would have been untimely had it been required. The First Circuit ruled that the final order of forfeiture is a part of the sentence, and is thus a final judgment subject to appeal. A preliminary order of forfeiture is not appealable. Central to the court’s determination was the 1996 amendment to Fed. R. Crim P. 32(d)(2), clarifying that a preliminary order of forfeiture is in the nature of a temporary restraining order, and the “key moment for determining finality for the purpose of appeal is sentencing.” Accordingly, the defendant here preserved his right to appeal the criminal forfeiture by filing a timely notice of appeal of the entire sentence, including its forfeiture provisions. U.S. v. Derman, 211 F.3d 175 (1st Cir. 2000)

2nd Circuit rejects untimely effort to amend sentence to add order of forfeiture. (580) Defendant pleaded guilty to racketeering and a tax offense, and on February 17, 1999, the district court sentenced him to imprison​ment, a $10,000 fine, and $314,000 in restitution. Forty-one days later, on March 30, 1999, the district court entered a judgment in the case, including an order of forfeiture in the amount of $150,000. The Second Circuit held (and the government conceded) that the Federal Rules of Criminal Procedure preclude amending a criminal judgment to increase a defendant’s sentence. [Ed. Note: Presumably the court refers to Rule 35, Fed. R. Crim. P, although no particular rule is mentioned in the opinion.] The fact that defendant agreed to a forfeiture as part of his plea agreement did not alter the effect of the Rule. Thus, the March sentence was void, and the original February sentence remained in effect. U.S. v. Seltzer, 199 F.3d 1324 (2d Cir. 1999) (table) (unpublished).xe "U.S. v. Seltzer, 199 F.3d 1324 (2d Cir. 1999) (table) (unpublished)."
2nd Circuit finds no due process violation in five-year delay between seizure and liquida​tion of bonds. (580) The defendant was arrested in 1990 and later convicted of serious narcotics offenses. Part of his sentence was a $250,000 fine payable immediately. Incident to his arrest, the government seized numerous U.S. Savings Bonds. Defendant sought return of the bonds, but the government returned only those issued in the name of his wife, and did not take any formal action regarding the remaining bonds until 1995. In 1995, the government, acting as a judgment creditor, sought to liquidate the bonds and apply the proceeds to the unpaid fine. The Second Circuit applied the four-factor test of U.S. v. $8,850 in United States Currency, 461 U.S. 555 (1983), to hold that defendant’s due process rights were not violated by the government’s delay. Although the delay was lengthy, much of it was caused by the pendency of defendant’s criminal case and defendant was unable to show prejudice to his ability to defend against liquidation of the bonds arising from the delay. U.S. v. David, 131 F.3d 55 (2d Cir. 1997).xe "U.S. v. David, 131 F.3d 55 (2d Cir. 1997)."
3rd Circuit holds that district court’s failure to include final order of forfeiture in defendant’s sentence was mere administrative “clerical error” that could be corrected under Federal Rule of Criminal Procedure 36. (580) The defendant appealed a district court order amending his sentence to require him to forfeit $42,020 in drug proceeds to the government. Although the defendant had clearly stipulated, prior to sentencing, that this sum would be forfeited, and the district court had entered a preliminary order of forfeiture, the defendant’s original sentence did not include a final order of forfeiture pursuant to Fed.R.Crim.P. 32.2(b)(3). The defendant thus argued that the district court lacked the power to order forfeiture after sentencing. On appeal, the Court affirmed, holding that although the district court erred in failing to include a final order of forfeiture in the sentence, and thus the order of forfeiture was a nullity. However, the Court further concluded that this was in effect a clerical error. The error was not an omission in sentencing, but a failure to properly carry forward a forfeiture stipulation and preliminary order of forfeiture into the final judgment. This was a purely administrative matter, and the parties clearly understood it as such. Thus, it was permissible for the district court to correct the error under Rule 36 of the Federal Rules of Criminal Procedure, which allows courts to correct clerical errors in their judgments. U.S. v. Bennett, 423 F.3d 271 (3d Cir. 2005) (Sep 12, 2005).

4th Circuit rules premature entry of final forfeiture order was harmless error. (580) This criminal defen​dant contended that the district court committed rever​sible error by entering a final order of forfeiture against his real and personal property before imposing sentence. The Fourth Circuit agreed that a criminal forfeiture is a component of the sentence and that a final order of forfeiture should not enter until sentencing. However, the forfeiture order here was incorporated into the Judgment and Commitment Order issued by the district court following sentencing and the defendant demonstrated no prejudice from this manner of proceeding. There was no reversible error. U.S. v. Shiflett, 1998 WL 386116 (4th Cir. 1998) (unpublished).xe "U.S. v. Shiflett, 1998 WL 386116 (4th Cir. 1998) (unpublished)."
5th Circuit dismisses appeal of preliminary order of forfeiture, holding that the order entered pursuant to 1994 version of the F.R.Crim.P. was a final, appealable judgment, so appeal filed more than two years after entry of the order was untimely under F.R.App.P. (580) Claimant pro se was convicted of money laundering in 1995, and the jury returned a special verdict requiring him to forfeit $11,000 that he received as payment for laundering drug-related proceeds. The district court entered a preliminary order of forfeiture in May 1996, yet claimant did not file a notice of appeal until after the final order of forfeiture was entered 2 ½ years later in November 1998. The Fifth Cuit held that the preliminary order of forfeiture was a final, appealable judgment under 1994 version of the F.R.Crim.P., as to claimant’s rights. Because the appeal notice was not filed until 2 ½ years after the preliminary order of forfeiture was entered, the Fifth Circuit dismissed the appeal as untimely. (Editor’s note: F.R.Crim.P. 32(d)(2) was amended in 1996 after the preliminary order of forfeiture was entered in this case.) U.S. v. De Los Santos, 260 F.3d 446 (5th Cir. 2001).

6th Circuit vacates and remands district court award of interest accrued on funds seized by the government, but later found not to have been directly traceable to illegal activity. (580) IRS agents seized cash and bank accounts totaling $1.4 million from a bingo operation run by defendant. Defendant was found guilty of money laundering, engaging in financial transactions representing the proceeds of unlawful activity, and illegal gambling. He was also acquitted of certain conduct alleged to involve $800,000 of the seized funds. The First Final Order of Forfeiture ordered $1.1 million involved in or traceable to money laundering to be forfeited, as well as $943,000 in non-traceable funds that were criminally forfeitable. The district court ordered the IRS to hold $926,000 in seized funds that the jury concluded were not directly traceable to SUA as assets that would likely become forfeitable, subject to third-party claims, as substitute assets. Defendant moved for assessment and crediting of interest on seized money that was not ordered forfeited. He sought to have credited towards monies he owed in criminal fines the interest accrued on the non-traceable funds; two years later, he renewed that motion. The district court ordered the government to credit the interest accrued on the $926,000 in non-tainted funds against the defendant’s criminal penalties. The government moved for reconsideration, claiming it had probable cause to seize the assets, the interest should not include interest accrued after the jury verdict but prior to the judgment, and defendant’s recovery should be barred because he sat on his rights and would be receiving a windfall. The district court found that probable cause existed to seize the funds, and the non-tainted funds may be forfeited as substitute assets. But the court concluded that these issues were not material to its decision to award interest, and found that the assets in question did not become eligible to be retained as substitute assets until the date of the judgment. The equity argument was rejected also. The 6th Circuit rejected the government’s argument that sovereign immunity and the “no interest” rule always bar awards of interest in forfeiture cases where seized property is returned to its owner as not forfeitable. The 6th Circuit also rejected the government’s arguments that disgorgement is an equitable theory upon which the defendant cannot prevail because he failed to raise his claim in a timely fashion; had unclean hands as a result of his refusal to make customary financial disclosures; and failed to keep his assets in interest-bearing accounts prior to seizure. However, the 6th Circuit held that the award was premature, and remanded for a determination of whether defendant, rather than some third party, was the rightful owner of the currency during the relevant period before ordering the return of the interest accrued on the sum to defendant. Further, the district court was directed to make specific findings as to whether the assets in question were held by the government in interest-bearing accounts, to assist in the specific computation of interest. Vacated and remanded. U.S. v. Ford, 2003 WL 21212547 (6th Cir., May 22, 2003).

6th Circuit rules stay pending appeal of order of forfeiture against property of innocent owners was error. (580) A jury returned a special forfeiture verdict against real and personal property. Innocent third-party bona fide purchasers for value owned some of the real property. The district court granted defendant’s request for a stay of execution of the order of forfeiture pending appeal. The Sixth Circuit found that the court erred in staying the order. The effect of the stay was merely to cloud the titles of the innocent homeowners during the pendency of the appeal and stall ancillary proceedings that would clear their titles. U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999).xe "U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999)."
6th Circuit forfeits entire tract where camper with meth lab was parked. (580) Defendant was convicted of manufacturing methampheta​mine and the jury returned a verdict of forfeiture against the parcel of property on which defendant parked the camper holding the “cooking” equipment. The Sixth Circuit rejected defendant’s argument that the entire parcel should not be forfeited where only a small portion of the land was used to carry out the illegal activity. Citing U.S. v. Smith, 966 F.2d 1045, 1053-54 (6th Cir. 1992), the court noted that an entire tract is forfeitable even where a defendant uses only a small part for crime, and that the scope of the forfeitable tract is defined by the instruments that create a defendant’s interest in the property. The court also ruled that the forfeiture here did not violate the Eighth Amendment because the value of the property “was well within the range of Defendant’s fine under the sentencing guidelines.” U.S. v. Murks, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished).xe "U.S. v. Murks, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished)."
Seventh Circuit holds that since the defendant's interest in the disputed funds was resolved through the jury's verdict, the preliminary order of forfeiture, and the judgment of conviction, the specific items forfeited need not be written into the judgment. (580) The defendant was a high-ranking member of the Traveling Vice Lords, a Chicago street gang. A jury found him guilty of drug crimes and money laundering, and also returned a special verdict finding that he and his coconspirators netted proceeds of $6 million. The court sentenced him to life imprisonment on the drug counts and 20 years on the money-laundering charge and ordered that he forfeit his interest in the $6 million, and entered a final order of forfeiture. The defendant then filed a Rule 41 motion demanding that the government return a small amount of currency seized from his house plus the proceeds of a bank account, cashiers check, and certificate of deposit. All of these funds, which totaled roughly $133,000, were specifically identified as substitute assets in the orders of forfeiture, but were not itemized in the judgment of conviction. He argued that those items were not criminally forfeited because they were not listed in the judgment of conviction, and that the district court took the funds without jurisdiction when it entered the amended final order of forfeiture. On appeal, the Seventh Circuit held that the defendant’s motion was an improper attempt to challenge a component of his sentence. Although the Court recognized that a motion labeled as one under Rule 41 is sufficient to commence a civil equitable proceeding to recover seized property that the government has retained after the end of a criminal case, a criminal forfeiture is part of the defendant's sentence and must be challenged on direct appeal or not at all. Since the defendant's interest in the disputed funds was resolved through the jury's verdict, the preliminary order of forfeiture, and the judgment of conviction, the Court was not persuaded that the funds were never forfeited simply because the specific items were not written into the judgment of conviction. The Court further noted that disagreed with the argument that a failure to incorporate the order of forfeiture into the judgment of conviction undermines a criminal forfeiture, since it is largely a housekeeping rule and does not itself go to any fundamental rights of defendants. The judgment of conviction unquestionably ordered the defendant to forfeit $6 million, and with criminal forfeiture the government is always free to pursue substitute assets like the funds he wants back. Finally, a district court's jurisdiction to alter a judgment of conviction after sentencing is extremely limited, and the Court was aware of no exception that would authorize a belated challenge to a criminal forfeiture that could have been challenged on direct appeal. Young v. U.S., 2007 WL 1224480 (7th Cir. 2007) (April 24, 2007).

7th Circuit says district judge may not “correct” sentence regarding application of forfeiture to fine. (580) In 1994, defendant received a sentence of prison and a fine for drug and money laundering offenses. The sentence also provided that the “proceeds realized” from a forfeiture would applied toward the fine. Four years later, after sale of the forfeited property realized less than the amount of the fine, the defendant petitioned the sentencing judge to “correct” the sentence to give him credit against the fine for the appraised value of the property at the time of sentencing rather than the actual amount realized at the time of sale. The district court refused, and the Seventh Circuit upheld that refusal. The court of appeals held that neither Fed. R. Crim. P. 35(c) nor Fed. R. Crim. P. 36 permitted what amounted to substantive alteration of the sentence so long after the sentence occurred. U.S. v. Jones, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. Jones, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished)."
7th Circuit holds reversal of drug convictions vacated forfeiture orders and mooted claim​ants’ appeals. (580) Three defendants named Messino were convicted of cocaine violations and various items of property were found forfeitable as proceeds or substitute assets. Three third-party claimants (two more Messinos and one Borowski) then made claims to some of the property. Their claims were rejected by the district court and they appealed. The Seventh Circuit dismissed their appeals because it had recently reversed the criminal convictions upon which the order of forfeiture depended. “Because there are no forfeiture orders left for these third parties to challenge, the appeals . . . are dismiss​ed.” U.S. v. Messino, 122 F3d 427 (7th Cir. 1997).xe "U.S. v. Messino, 122 F3d 427 (7th Cir. 1997)."
7th Circuit affirms forfeiture despite reversal of one of de​fendant's drug convictions. (580) Defendant was con​victed by a jury of a drug conspiracy and possession with intent to dis​tribute cocaine, and cash found in his resi​dence was or​dered forfeited. On appeal, the conspir​acy conviction was reversed, but the 7th Circuit affirmed the forfeiture order. Although the cash could not have been the proceeds of the cocaine offense for which he was convicted, the jury was en​titled to believe that the cash was intended to facilitate the commission of the crime. The jury could conclude that de​fendant was in the drug business, and that the cash was an asset of that business. U.S. v. La​mon, 930 F.2d 1183 (7th Cir. 1991).xe "U.S. v. La​mon, 930 F.2d 1183 (7th Cir. 1991)."
8th Circuit rules defendants jointly liable for forfeiture of proceeds of RICO enterprise. (580) Defendants Simmons and Fisher were convicted of RICO violations in connection with schemes to bribe various Missouri state officials. The district court ordered forfeiture of money paid to Simmons’ lobbying firm by health, transportation, and construction interests, and made both defendants jointly and severally liable for the total amount of the forfeiture. The Eighth Circuit found that codefendants are properly held liable for the proceeds of a RICO enterprise, and that joint liability was appropriate here even though Fisher did not directly receive the money. It was sufficient that the actions of Simmons and other co-defendants were reasonably foreseeable to Fisher. The court noted the provisions of the RICO statute specifying that it is to be construed broadly, and relied on the general principle of conspiracy law that conspirators are responsible for the foreseeable conduct of co-conspirators. U.S. v. Simmons, 154 F.3d 765 (8th Cir. 1998).xe "U.S. v. Simmons, 154 F.3d 765 (8th Cir. 1998)."
9th Circuit holds that order of forfeiture vested the interest of the convicted defendant in the U.S. (580) In 1989, defendant won $1 million in California’s Big Spin lottery, and eight years later married claimant. Soon after their marriage, he executed a document that purported to grant his wife his interest in the lottery benefits should he die. In 2002, he was convicted of conducting a continuing criminal enterprise in methamphetamine, and the jury entered a special verdict of forfeiture of $4.3 million as proceedings of his criminal activity. The preliminary order of forfeiture was amended to substitute the lottery winnings due defendant. No ancillary claims were filed in the criminal forfeiture, so the district court filed a final order of forfeiture. Wife then moved to vacate the order and to assert her claim to the lottery proceeds, claiming that the published notice had been inadequate and that she was entitled to actual notice. The district court denied her motion, finding that defendant’s criminal acts which gave rise to the forfeiture occurred at a time when the property was vested in him. She appealed the order of forfeiture. The 9th Circuit noted that three undisputed propositions of law controlled: the property of an innocent spouse is not to be taken to satisfy a forfeiture from her husband; state law determines ownership of property; and federal law determines the forfeiture. The 9th Circuit held that “temporally and logically,” the forfeiture creating the impediment to his transfer of his interest to her preceded the effect of the forfeiture on the attempted transmutation of the lottery winnings. Affirmed. U.S. v. Chavez, 2003 WL 1581136 (9th Cir. Mar. 28, 2003).

9th Circuit rules district court lacks juris​diction over post-appeal attack on prelimin​ary order of forfeiture. (580) After defendant’s conviction of fraud, RICO, and money launder​ing, the district court entered a preliminary order of criminal forfeiture against his assets, including an Individual Retirement Account (IRA) of which his minor daughter was the named beneficiary. Defen​dant unsuccess​fully appealed his conviction and sentence, and thereafter moved on behalf of his daughter for an ancillary hearing to determine her interest in the IRA. The Ninth Circuit joined the Sixth and Tenth Circuits in holding that, because a preliminary order of forfeiture is a part of the criminal sentence and is a final appealable order as to the defendant, the district court is stripped of jurisdiction to consider a defendant’s challenges to that order once a notice of appeal of the original conviction is filed. See U.S. v. Christunas, 126 F.3d 765, 768 (6th Cir. 1997); U.S. v. Libretti, 38 F.3d 523, 527 (10th Cir. 1994). Moreover, to the extent defendant’s motion was on behalf of his minor daughter, rather than himself, he did not have standing to represent her interests. U.S. v. Bennett, 147 F.3d 912 (9th Cir. 1998).xe "U.S. v. Bennet, 147 F.3d 912 (9th Cir. 1998)."
9th Circuit finds relation back doctrine did not remove forfeited property from bankrupt​cy estate. (580) The claimant’s wholly owned corporation was declared involuntarily bankrupt and the administrator of the corporation’s bankruptcy estate entered into a plea agreement to forfeit the corporation’s property. The claimant argued that some of the forfeited property had never become part of the bankruptcy estate because 21 U.S.C. §853(c) vests title in the United States as of the date of the commission of the offense, and the fraudulent acts giving rise to the forfeiture occurred before the estate was created. The district court rejected the argument, reasoning that under U.S. v. 92 Buena Vista Avenue, Rumson, N.J., 507 U.S. 111, 124 (1993), “§853(c) does not ‘make[] the Government an owner of property before forfeiture has been decreed.’” At the time the court entered the tentative order of forfeiture here, the property was already a part of the claimant’s bankruptcy estate. U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished)."
9th Circuit upholds criminal forfeiture without in personam proceeding against property owner. (580) The U.S. government obtained forfeiture of the U.S. assets of a corporation after its bankruptcy administrator entered a plea on its behalf to fraud and money laundering charges. Although the opinion does not specify, it appears that there was no forfeiture count in the indictment identifying the property alleged to be forfeitable. Rather, the plea agreement stipulated to the forfeiture and the district court ordered the forfeiture as part of the sentence. The businessman then sought to challenge the forfeiture, alleging, inter alia, that such an order could not be entered in the absence of “a civil in rem forfeiture proceeding against the property or a criminal in personam forfeiture proceeding directed at the property’s owner.” Whether he was contending that the government must specify the property to be forfeited in the indictment, or that the criminal proceeding must be against the legal owner of the property (presumably himself), is unclear from the opinion. The Ninth Circuit upheld the forfeiture order because 21 U.S.C. §853(a) provides that a forfeiture of the type presented here is a part of the sentence. U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Ken International Co, Ltd., 113 F.3d 1243 (9th Cir. 1997) (table) (unpublished)."
9th Circuit finds no double jeopardy where forfeiture never became final. (580) There was no final judgment in the civil forfeiture proceeding against defendant's car because the government never filed a Declaration of Forfeiture or a final Disposition Order under 19 U.S.C. §1609(b). This was because, at the time of his arrest, defendant had filed a petition for remission or mitigation of penalties, and then moved to dismiss the indictment before the government had ruled on his petition. The Ninth Circuit held that since the forfeiture proceeding was not final, the later criminal prosecution was not barred by double jeopardy. U.S. v. Sanchez-Cobarruvias, 65 F.3d 781 (9th Cir. 1995).xe "U.S. v. Sanchez-Cobarruvias, 65 F.3d 781 (9th Cir. 1995)."
9th Circuit holds that Continuing Criminal Enterprise forfeiture is mandatory once jury returns verdict. (580) Once the jury returns a special verdict of for​feiture, the judge must or​der such forfeiture, and the judge's refusal to do so here consti​tuted an illegal sentence. The case was re​manded with instructions to order the forfei​ture. U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983).xe "U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983)." 

10th Circuit rules preliminary order of forfeiture is final appealable order. (580) Defendant pleaded guilty to engaging in a continuing criminal enterprise, and the district court entered a preliminary order of forfeiture based on the plea. Defendant unsuccessfully appealed the forfeiture order all the way to the Supreme Court. See, U.S. v. Libretti, 516 U.S. 29 (1995). In May 1997, the district court entered a final order of forfeiture resolving all outstanding third party claims, amending an earlier order in several technical particulars, and dismissing claims to certain firearms in possession of the State of Wyoming. Defendant appealed, but the Tenth Circuit concluded it lacked jurisdiction to entertain the appeal. The preliminary order of forfeiture was a final judgment as to the defendant. He exercised his right of direct appeal from that judgment and lost. The final order of forfeiture was directed at the claims of others. To the extent defendant sought to assert or appeal the denial of third party claims, he lacked standing to do so. The amendments in the final forfeiture order merely corrected errors and included no property not originally forfeited. The appeal was dismissed. U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished).xe "U.S. v. Libretti, 1998 WL 458557 (10th Cir. 1998) (unpublished)."
10th Circuit holds district court's actions after notice of appeal did not defeat appellate jurisdiction. (580) The district court sentenced defendant to a term of imprisonment and supervised release, and granted forfeiture of certain assets pursuant to his plea agreement. After the court entered the forfeiture order, defendant filed a notice of appeal. The district court then held a hearing on defendant's motions for a stay and to amend the forfeiture order and on third party claims to the forfeited property. It also found that because it was willing to consider defendant's motion to amend, the forfeiture order was not final. The court stated that defendant's appeal was premature and then scheduled a hearing to consider ownership of the disputed property. The 10th Circuit held that the district court's actions after the notice of appeal did not defeat its appellate jurisdiction. Although the district court has jurisdiction to consider third party claims to the property, after a notice of appeal is filed, the district court lacks jurisdiction to consider a defendant's claims. U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995).xe "U.S. v. Libretti, 38 F.3d 523 (10th Cir. 1994), aff'd, Libretti v. U.S., 516 U.S. 29 (1995)."
Eleventh Circuit holds that wife of fraud offender was not bonafide purchaser for value of property under criminal forfeiture statute and forfeiture of vacant lot did not violate her due process rights although not listed in government’s motion for summary judgment. (560, 580) The defendant committed acts of fraud and money laundering as part of a grand scheme involving his telecommunications company, Accutel Communications. After finding him guilty as charged, the jury issued a special verdict finding that $7.5 million in U.S. currency and his residence in Boca Raton, Florida were traceable to defendant’s crimes. The district court then entered a series of amended preliminary orders of forfeiture for substitute property to be forfeited in partial satisfaction of the money judgment. Defendant’s wife was not implicated in his criminal activity, but held the title of president of Accutel. Her only income was an "owner's draw" that she received from Accutel. All forfeited properties were purchased in her name or in the name of a company of which she was president. She filed two separate sworn petitions asserting interests in all but one of the properties named in the preliminary orders of forfeiture, stating that she held interests in all of the properties as a bonafide purchaser for value. The district court granted the government's motion for summary judgment. On appeal, the court held that 21 U.S.C. §853(n)(6)(B) exists only to protect subsequent purchasers of "the defendant's interest" in an asset; however, the wife did not contend that she purchased an interest in any of the properties from her husband, but admitted that each of the properties was purchased from a third party seller. Thus, she was not a bonafide purchaser under that statute. Moreover, although she contended that forfeiture of a vacant lot violated her rights to due process because the lot was not mentioned in any of the petitions or in the pleadings relating to summary judgment, the court held that the record demonstrated that she had not only notice but actual knowledge that the vacant lot might be forfeited, since her first petition identified the vacant lot and set forth the facts surrounding its purchase, in the same way as the petition discussed the properties listed in the district court's preliminary order of forfeiture. U.S. v. Soreide, 2006 WL 2434222 (11th Cir. 2006) (August 24, 2006).

11th Circuit holds that the district court’s amendment of the judgment in defendant’s case, to include forfeiture as part of defendant’s sentence, did not constitute a proper exercise of the court’s authority to remedy clerical errors. (580) Defendant pled guilty to narcotics offenses, and the plea agreement included the forfeiture of his interest in real and personal property. After the plea was entered, but before sentencing, the court entered a preliminary order of forfeiture. At sentencing, the court failed to make the preliminary order of forfeiture a part of its judgment. Rather, the judgment recited the defendant’s sentence but was entirely silent as to forfeiture. The defendant appealed his conviction and sentence, but the government did not cross-appeal to challenge the court’s failure to include an order of forfeiture in its final judgment. The defendant’s conviction and sentence were affirmed. Eight months after sentencing and while the defendant’s appeal was pending, the government published a notice to third parties that the ancillary proceedings were underway. Ancillary claims were filed, but the defendant then filed a motion to dismiss the ancillary proceedings because the judgment in his criminal case did not include a final order of forfeiture. The government then moved the district court to amend the judgment in the defendant’s case to include a final order of forfeiture mirroring the preliminary order of forfeiture. The government’s motion was granted, and the judgment was amended. The 11th Circuit held that the government cannot acquire a convicted defendant’s interest in property unless and until the district court orders the interest forfeited as part of its judgment in the defendant’s case. The plea agreement language regarding forfeiture and the preliminary order of forfeiture was not sufficient. Furthermore, the 11th Circuit found that the district court’s amendment of the judgment in the defendant’s case to include forfeiture as part of defendant’s sentence did not constitute a proper exercise of the court’s authority under F.R.Crim.P. 36 to remedy clerical error. The amendment was a substantive alteration to a criminal sentence, not a mere clerical error. Likewise, the government’s request for remand with an instruction to correct the judgment in the defendant’s case was unavailing, because the defendant’s appeal was disposed of two years previously. Reversed and remanded, with instructions to dismiss the ancillary proceeding for lack of an order of forfeiture. U.S. v. Pease, 2003 WL 21196503 (11th Cir., May 22, 2003).

11th Circuit holds that district court did not have jurisdiction to enter Preliminary Order of Forfeiture filed six months after sentencing. (580) Defendant was convicted of conspiracy to launder money, and preliminary forfeiture order (PFO) was entered six months after sentencing.  On appeal, the defendant sought to have the PFO vacated. The Eleventh Circuit determined that it had jurisdiction to review the appeal because the PFO finally determined defendant’s rights in the property. The Eleventh Circuit noted that F.R.Crim.P. 32.2 requires that assets are to be disposed of at the time of sentencing and included in the judgment. Thus, the Eleventh Circuit held that the district court lacked jurisdiction to enter the six-month-delayed PFO and vacated that order. U.S. v. Petrie, 302 F.3d 1280 (11th Cir. 2002).
11th Circuit upholds forfeiture of substitute property de​spite three-year delay between for​feiture verdict and forfei​ture order. (580) De​fendants contended that the district court erred in authorizing the forfeiture of sub​stitute assets because defendants were not responsible for the loss of the originally-forfeited property, as re​quired by 18 U.S.C. §1963(m). They contended that the property was lost because the govern​ment acted in a dilatory manner by waiting three years after the forfeiture verdict before obtaining a forfeiture order. The 11th Circuit rejected the argument, ruling that all right to the property vested in the United States in 1981 when defen​dants committed the RICO offenses. De​fendants encumbered the prop​erty in 1983 by executing a mortgage, transferred their interests to rela​tives, and al​lowed the prop​erty to fall into foreclo​sure. These ac​tions placed the prop​erty out of reach of the United States, and beyond the juris​diction of the court, and re​quired the district court to order the forfeiture of substi​tute prop​erty to satisfy the judgment. The delay be​tween the forfeiture verdict and the forfeiture verdict did not violate due process. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
11th Circuit upholds valuation of property. (580) The dis​trict court entered an forfeiture order of sub​stitute property under 18 U.S.C. §1963(m), finding de​fendants jointly and severally liable to the govern​ment for approxi​mately $164,000. The 11th Circuit rejected defen​dants' arguments that the district court should have con​ducted a hearing to determine the value of the prop​erty. The forfeiture statute contains no provision autho​rizing a hearing to determine the value of forfeited property. Nor was the amount owed on a 1983 mort​gage required to be de​ducted from the value of the property. All right to the prop​erty vested in the gov​ernment in 1981, before de​fendants en​cumbered the property. Fi​nally, using the 1989 sale price as the value of the property was proper. The government was enti​tled to any increase in the property's value since 1981. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
11th Circuit holds occupant of land subject to forfei​ture may be required to pay rent on the land under appli​cable state law. (580) Al​though the RICO forfei​ture statute is silent on the issue, Florida law provides that an owner of land is entitled to reasonable rent from one who occupies the land without the owner's permis​sion. Thus, the govern​ment was entitled to reasonable rent from the farmer after the forfeit​ure order was en​tered, even though the farmer had filed an unsuccessful action to quiet title against the government. The gov​ernment's fail​ure to counterclaim for rent in its response to the quiet title action did not preju​dice the farmer, so the government was free to seek such rent at a later time under Rule 13(f) Fed. R. Civ. P. Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988).xe "Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988)."
11th Circuit holds that preliminary order of forfeiture is final and immediately appealable. (580) Defendant pleaded guilty to a criminal forfeiture count, and the government moved for a preliminary order of forfeiture of certain real property. Over defendant’s objection, the district court entered the preliminary order of forfeiture, and defendant appealed. While recognizing that this was a matter of first impression in the 11th Circuit, the court agreed with four other circuits that have addressed the question and determined that such an order is appealable because the order finally determines the defendant’s rights in the forfeited property. United States v. Gross, 213 F.3d 599 (11th Cir. 2000) 

District of Columbia district court holds that proceeds of embezzlement are subject to forfeiture, the court had no statutory or case authority to enter a forfeiture (money judgment,( and thus the defendant(s primary residence could not be forfeited as substitute property. (580) Defendant was convicted in the district court of mail and wire fraud, and embezzlement for a scheme to defraud numerous employee benefit plans and one charitable organization in connection with the sale of $1.5 million worth of insurance policies. The government originally sought forfeiture of his primary residence, two beach homes, and a Mercedes-Benz, and a money judgment against him in the amount of $1.5 million as the total amount of proceeds of his crimes. In preparation for submitting the forfeiture allegations to the jury, the government limited its request for forfeiture to a money judgment, contending that the entry of a forfeiture money judgment, although not provided for by statute, is firmly established in decisional law. Also, because he appeared to have no other property available to satisfy the money judgment, the government asked the court to order forfeiture of his primary residence as a substitute asset, to partially satisfy the money judgment. The court first found that the plain language of 28 U.S.C. (2461(c) permits the government to seek criminal forfeiture of the property of a convicted person that would be subject to civil forfeiture, provided that "no specific statutory provision is made for criminal forfeiture upon conviction." There, however, the court held that 18 U.S.C. (982(a)(2)(A) is just such a specific statutory provision, authorizing criminal forfeiture upon conviction of mail and wire fraud. By its terms, therefore, Section 2461(c) does not authorize criminal forfeiture of mail and wire fraud proceeds. The court further held that the proceeds of the defendant(s convictions for embezzlement from an employee benefit plan were an entirely different matter, because embezzlement from employee benefit plans under 18 U.S.C. (664 constitutes an offense for the purposes of 18 U.S.C. (1961(1), and thus constitutes a "specified unlawful activity" under 18 U.S.C. (1956(7), thereby subjecting the proceeds of such an offense to civil forfeiture under Section 981(a)(1)(C). Unlike mail and wire fraud, there is no specific federal statute providing for the criminal forfeiture of proceeds of Section 664 violations. By operation of Section 2461(c), therefore, the Court, in imposing a sentence, was authorized to order the forfeiture of the proceeds and any property derived from the proceeds of those violations. Next, the Court held that although it is required to order the forfeiture of directly forfeitable property and is authorized to order the forfeiture of substitute property, it disagreed that the practice of entering forfeiture money judgments is established in the case law as a unique aspect of in personam criminal forfeiture, and that none of the non-RICO cases on which the government relied meaningfully consider the propriety of entering money judgments, as the defendants in those cases appear not to have challenged the practice. Indeed, none of the cases cited by the government held that imposing a forfeiture money judgment is proper, and the one court that squarely analyzed the issue outside of the RICO context held that courts lack the authority to enter forfeiture money. Finally, the court held that without authority to enter a forfeiture money judgment, there simply was no directly forfeitable property before the Court for which the defendant(s primary residence could be substituted. U.S. v. Day, 2006 WL 416158 (D.D.C. 2006) (Feb. 22, 2006).

D.C. District Court says forfeiture order does not cover property acquired after conviction. (580) Bank Austria asserted a third-party claim under 18 U.S.C. §1963(l)(6) against the assets of the Bank of Credit and Commerce International (BCCI) arising from two wire transfers initiated by Bank Austria in January and February 1992. Both transfers resulted in sums being credited to BCCI accounts in New York, where they were held because of the earlier freeze on all BCCI assets arising from the world-wide criminal investigation. The district court held (and the government agreed) that the funds at issue were not subject to criminal forfeiture because the transfers occurred after the order of criminal forfeiture entered in the BCCI case on January 24, 1992 and the order did not extend to after-acquired property. Nonetheless, Bank Austria did not get the money back. Under New York law, title to the transferred funds passed to BCCI, the transfer beneficiary’s bank, as soon as the transfer was credited. Thus, Bank Austria retains only a claim against BCCI and is therefore only a general creditor without standing to assert an “L claim.” U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998)."
Florida District Court permits cor​rection of error in property description in prelim​inary forfeiture order. (580) Follow​ing defendant’s conviction of mail fraud, money laundering, and criminal forfeiture, the district court entered a preliminary order of forfeiture against certain real property. Thereafter, the government discovered an error in the legal description of the property incorporated in the preliminary order, and moved that the court correct the description as a “clerical mistake” under either Fed. R. Crim. P. 36 or Fed. R. Civ. P. 60(a). The court agreed that a correction would be appropriate under either rule and granted the motion. U.S. v. St. Pierre, 188 F.R.D. 415 (M.D. Fla. 1999).xe "U.S. v. St. Pierre, 188 F.R.D. 415 (M.D. Fla. 1999)."
Georgia district court denies defendant’s wife’s request to stay liquidation of forfeited real properties pending appeal because wife did not specify special or intrinsic value to properties. (580, 590) In this criminal RICO case, the court was asked to stay, pending appeal, the liquidation of various properties part-owned by defendants convicted and sentenced to some $70 million in fines, assessments, forfeitures and restitution. The wives of two defendants claimed ownership interests in some real property. One argued that the Government should wait to collect until her husband's appeal is exhausted. The other insisted that enough funds had already been or were about to be collected, thus obviating the need for further collection efforts. Maria Bradley argued that the Court should stay the sale of certain non-exempt real property because it is unique and thus not restorable should the Court's judgment be reversed on appeal. The only real factor that rose to significance was the “intrinsic value” of a personal residence to a defendant's wife, who was not convicted of any crime, jointly owns a residence with her convicted husband, lives in it, and non-ill-gotten funds figured into the residence's value. Mrs. Bradley, however, specified no special or intrinsic value in any of the real estate properties, and the mere fact that she and her husband injected sentimentality into the name of the company under which two properties are held was insufficient. Moreover, there was no suggestion that the government would not be able to fully compensate the defendants in the unlikely event that the liquidation-supporting convictions were reversed. U.S. v. Bradley, 2007 WL 1464058 (S.D. Ga. 2007) (May 17, 2007). 

Illinois district court refused to strike civil forfeiture claim since the preliminary order of forfeiture in the parallel criminal case was not part of the judgment that was entered when the defendant was sentenced, and thus no enforceable order had resolved his rights. (420, 580) The government moved to strike a defendant(s claim in a civil forfeiture case based on a forfeiture order of his residence in a parallel criminal case. Ordinarily, a criminal order of forfeiture would extinguish the criminal defendant's rights, and parties other than the defendant would be the only parties permitted to file a claim or petition in an ancillary proceeding. The problem presented was that the preliminary order of forfeiture was not part of the judgment that was entered when the defendant was sentenced pursuant to Fed.R.Crim.P. 32 .2(b)(3). Circuits have been split on the issue. For example, the Eleventh Circuit held in such a case that the judgment could not be modified as a clerical error under Fed.R.Crim.P. 36 (at least where the preliminary order had not been raised at sentencing) and that the judgment could not have been modified while an appeal was pending, because the preliminary order expired upon entry of the final sentencing judgment, the ancillary proceeding had to be dismissed, and any further forfeiture proceeding would have to begin anew. The Third and Eighth Circuits, however, held that, although not expressly mentioned at the time of sentencing, the intention to allow forfeiture was implicit and therefore this was a clerical error that could be corrected under Rule 36. The First Circuit held that the failure to include a final order of forfeiture in the sentencing judgment could be corrected as a clerical error where the court stated at sentencing that forfeiture would be allowed, defendant and third parties had notice of and an opportunity to object to forfeiture, and the defendant never opposed forfeiture. The Fifth Circuit held that, where there was no mention of forfeiture in the written sentencing judgment, but a preliminary order of forfeiture had been entered and the court orally stated at sentencing that the property would be forfeited, it was permissible to subsequently correct the written judgment pursuant to Rule 36. No Seventh Circuit case addressed the issue, although that Court has held that Rule 36 is limited to clerical errors in transcribing the judgment and does not encompass oversights or omissions by the court in imposing sentence. Since no enforceable order of forfeiture had been entered and resolved the claimant(s rights, the court refused to strike his claim. The district court also denied the government's motion for entry of its proposed preliminary forfeiture order and for amendment of the judgment. It stayed any return of assets to the defendant based on the government(s expressed intent to appeal, but directed the government to vacate its lien on the defendant's residence. U.S. v. 3043 North Kolmar, 2006 WL 452421 (N.D.Ill. 2006) (Feb. 21, 2006).

New York District Court holds that party who purchased real property at foreclosure sale lacked standing to intervene in criminal forfeiture. (580) Government sought the criminal forfeiture of real property from defendant who pleaded guilty to bank fraud and money laundering. The government filed a lis pendens against the property, but the mortgage holder nevertheless commenced foreclosure proceedings in state court when the defendant defaulted on the mortgage. The petitioner purchased the real property at the foreclosure sale, then sought to assert a third-party claim in the ancillary proceedings following the defendant’s guilty plea. The government filed a motion to dismiss the petition. The S. D. New York District Court found that the petitioner could not make a prima facie showing under either 21 U.S.C. Section 853(n)(6)(A) or (B), as a bona fide purchaser for value, and therefore lacked standing under Section 853 to bring a third-party action. Petitioner’s motion dismissed. U.S. v. Serendensky, 2003 WL 21543519 (S.D.N.Y., July 9, 2003).

New York District Court rules that government post-conviction may restrain seized coins as substitute assets to satisfy a forfeiture money judgment, or as collateral for a future restitution order. (580) Officers of corporation that dealt in collectable coins were convicted on various counts of conspiracy to engage in mail fraud and wire fraud, as well as mail fraud. After a criminal forfeiture hearing following trial, the E.D.N.Y. district court found that coins seized pursuant to the mail fraud counts that involved telemarketing would be subject to forfeiture. The court granted the government’s motion under the All-Writs Act to restrain 26,000 remaining coins that had been seized but not forfeited, as collateral for restitution to be determined at sentencing. The government then submitted a Preliminary Order of Forfeiture for $1.3 million, reflecting the forfeiture of property used to commit the telemarketing offenses. The claimants moved to vacate or modify the order restraining the 26,000 seized coins not involved in the telemarketing violations. The E.D.N.Y. district court found the restraint of the coins to be lawful as substitute assets, since their value fell well below the proposed forfeiture money judgment and since the claimants had insufficient assets to satisfy the forfeiture money judgment. The court also denied the motion to vacate the restraint order based on the future restitution order. The court denied claimant’s further request to release the restrained coins to pay attorneys’ fees, finding that the victims’ rights to be compensated and made whole were of paramount important to the convicted defendants’ right to retain counsel of their choosing. U.S. v. Numisgroup Intl. Corp., 169 F.Supp.2d 133 (E.D.N.Y. 2001). 

New York District Court orders com​pliance with forfeiture order despite Fifth Amend​ment claim. (580) In 1990, defendant was found guilty of RICO violations in connection with corruption in the New York carting industry, and he entered into a forfeiture consent order obliging him and his co-defendants to pay $22 million to the United States within 90 days. Nine years later, that obligation remains largely unfulfilled. A receiver appointed by the court to dispose of certain assets involved in the case, notably the Rosedale Carting Company, determined that defendant may have engaged in schemes to divert the company’s funds to himself in order to keep money from the receiver. The court entered a restraining order requiring defendant to turn over money to an escrow fund and direct persons who were paying defendant rather than the receiver to make future payments to the escrow fund. Defendant refused to comply with the restraining order, asserting the Fifth Amendment on the ground that surrender of the money or disclosure of persons from whom money was coming would subject him to criminal liability. The district court disagreed, ordered immediate compliance, and converted the TRO into a preliminary injunction. U.S. v. Paccione, 992 F.Supp. 335 (S.D.N.Y. 1998).xe "U.S. v. Paccione, 992 F.Supp. 335 (S.D.N.Y. 1998)."
Pennsylvania District Court vacates forfeiture money judgments following conviction of defendants on money laundering charges. (580) Defendants were indicted and convicted on charges of money laundering and other crimes, and the government provided the court with proposed forfeiture money judgments. After no objection by the defendants, the court signed the forfeiture money judgments. The government thereafter moved for modification of the money judgment orders. The Eastern District of Pennsylvania district court analyzed the “complicated questions” about the extent of its power to order asset forfeiture in criminal cases, including its threshold authority to order the forfeiture money judgments that it had approved at the government’s request and without opposition. The court noted that a forfeiture money judgment is “unlimited because its magnitude bears no relation to the assets that a convict possesses at any particular time.” This opinion contains an extensive historical analysis of Congress’ intent in legislating forfeiture money judgments. Finding that Congress had not authorized the court to impose nonspecific and unlimited forfeiture money judgments against convicts, the Eastern District of Pennsylvania district court held that Congress had not authorized such forfeiture judgments. Judgments vacated. U.S. v. Croce, 2004 WL 2050548 (E.D. Pa., Sept. 8, 2004).

Rhode Island District Court rules pendency of §2255 petition does not stay execution of forfeiture judgment. (580) Defendant was convicted of RICO conspiracy and laundering drug proceeds. A criminal forfeiture verdict also entered, and the government sought forfeiture of various substitute assets. Defendant’s conviction was affirmed on direct appeal, and thereafter he filed a collateral attack on the conviction under 28 U.S.C. §2255. The district court held that the pendency of a §2255 petition does not stay execution of a criminal forfeiture judgment. U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999).xe "U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999)."
South Carolina district court denies government's motion for a preliminary order of forfeiture. (580) Defendant plead guilty to conspiracy to possess with intent to distribute cocaine and cocaine base, and in his plea agreement he agreed to not contest the forfeiture. At sentencing, the government did not raise any issue regarding forfeiture, and the court did not include forfeiture in its oral sentence of defendant. The judgment was entered a week later and was silent regarding forfeiture. A week after judgment was entered, the government filed a motion requesting the entry of a preliminary order of forfeiture of approximately $4 million and the amendment of the judgment to incorporate the preliminary order of forfeiture. The District of South Carolina district court held that it did not have jurisdiction to enter preliminary order of forfeiture, and amend the judgment to incorporate the order of forfeiture, subsequent to the defendant's sentencing, where forfeiture was not discussed at sentencing and the judgment was silent regarding forfeiture. The district court's failure to determine what propery was subject to forfeiture and to enter a preliminary order of forfeiture was not a clerical error or an error resulting from oversight or omission, and thus, the judgment could not be amended to incorporate an order of forfeiture subsequent to the defendant's sentencing. At sentencing, there was no final order of forfeiture to incorporate into the judgment, and the judgment was silent regarding forfeiture. The district court found that it lacked jurisdiction to amend the judgment to include preliminary order of forfeiture as part of the defendant's sentence, and thus denied the government's motion for a preliminary order of forfeiture. U.S. v. King, 2005 WL 1111884 (D.S.C., May 11, 2005).
Virgin Islands District Court says criminal judgment can be enforced under Federal Debt Collection Act without separate civil judg​ment. (580) In a restitution case that might be argued to have some application in the forfeiture area, the owner of a vessel subject to a lien resulting from a criminal restitution order contended that the U.S. could not execute the criminal judgment without the court first having conducted a separate civil action to determine the precise amount of restitution owed. The Federal Debt Collection Procedures Act, 28 U.S.C. §3001, et seq., provides “the exclusive civil procedures for the United States . . . to recover a judgment on a debt.” The Act is equally applicable to debts arising from criminal and civil actions. It does not require that a civil judgment must follow a criminal judgment in order for a writ of execution to issue. U.S. v. West Indies Transport Co., Inc., 35 F.Supp.2d 450 (D.C. Virgin Islands 1998).
