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NOW COMES the undersigned on behalf of Petitioner, pursuant to Rule 20, Courts of Criminal Appeals Rules of Practice and Procedure (C.A.A.F. 1 May 1996), for an order to stay the lower court proceedings until this matter can be heard.

History of the Case

The Petitioner, an accused at a general court-martial, is charged with one charge of indecent assault, indecent exposure, indecent language and solicitation to commit an indecent act, in violation of Article 134 of the Uniform Code of Military Justice, 10 U.S.C. § 934 (1998).  The court-martial was convened by the Commanding General, 1st Marine Aircraft Wing, Okinawa, Japan.  Charges were originally referred on 8 January 2001, and then rereferred on 8 May 2001.  The Petitioner was arraigned on 8 February 2001 and then rearraigned on 17 May 2001.  The Petitioner entered pleas on 18 May 2001.

Facts

The Petitioner is represented by Lieutenant Colonel Carol K. Joyce, U.S. Marine Corps.   

On 8 May 2001, the Convening Authority (Colonel Charles L. Dockery U.S. Marine Corps sitting in for Major General James E. Cartwright U.S. Marine Corps) rereferred the charge and five specifications of Violation of Article 134 of the Uniform Code of Military Justice (UCMJ) for Indecent Assault, Indecent Language, Indecent Exposure and Solicitation to commit an Indecent Act of the Uniform Code of Military Justice (UCMJ) to trial by general court-martial.   On 17 May 2001, LtCol Griffin was re-arraigned.  Two modifications to the Convening Order were announced in open court by the Trial Counsel - dated 11 and 16 May 2001 – and signed by the Convening Authority, Colonel Dockery.   An Article 39a Session immediately followed for the court to consider several motions.  One of these motions was to grant the defense an expert assistant and possible expert witness.  On 18 May 2001, when the motions hearing was complete, the judge recessed the court until Monday, 21 May 2001, to begin commencement of the trial.  


On 18 May 2001, and after the Court recessed for the evening, the defense met with the Convening Authority, Colonel Dockery, at his office at Camp Butler, Okinawa, Japan.  At this meeting with the Convening Authority, Trial Counsel (Major Katherine J. Estes U.S. Marine Corps), Assistant Trial Counsel (Lieutenant Colonel James A. Reistrup U.S. Marine Corps), and Detailed Defense Counsel (Lieutenant Colonel Joyce), the defense presented its offer that the Petitioner would tender his retirement in the U.S. Marine Corps in exchange for withdrawal and dismissal of the charge and a favorable endorsement to his retirement request.   The Convening Authority consented to and accepted the defense’s offer by stating that a written retirement request must be produced.  The Convening Authority also contacted Major General Cartwright, the preceding Commander, 1st Marine Aircraft Wing, who was temporarily away attending a military exercise in Thailand (Cobra Gold) and other exercises in theater.  Major General Cartwright concurred with Colonel Dockery’s acceptance of the offer.   At the conclusion of the meeting, the defense was required to draw up a retirement request, in writing, and terminate all travel at that time for off-island witnesses.   

On this same date, 18 May 2001, the Detailed Defense Counsel, Trial Counsel, and 

Assistant Trial Counsel then returned to the Legal Services Support Section to begin preparing the retirement request.  At the same time, both the Trial Counsel and Detailed Defense Counsel ensured that off-island witnesses were contacted to terminate their travel to Okinawa.     All parties made certain that the retirement request was in accordance with the appropriate Navy and Marine Corps regulation; SECNAVINST 1920.6B.   The two Trial Counsels agreed that it satisfied the requirements for the Convening Authority.  The preparation of the retirement request document was completed by approximately 1830 hours, signed by the Petitioner, and immediately faxed to the Convening Authority (Colonel Dockery).  The Convening Authority was satisfied with the document and its contents.   


On this same evening, 18 May 2001, Detailed Defense Counsel saw Colonel Rodger C. Harris U.S. Marine Corps, the presiding judge, at the Butler Officers’ Club, Camp Foster, Okinawa, Japan, and informed him that he would be receiving a call from the Trial Counsel informing him that the charge was to be withdrawn and that he could return to his home base - Camp Pendleton, California.    At the same time, the Trial Counsel began contacting the court-martial members to let them know that the case was resolved administratively and that their services would no longer be needed.


On 19 May 2001, the judge contacted the Trial Counsel to confirm what the Detailed Defense Counsel had relayed to him the prior evening.  The Trial Counsel told the judge that the charge was withdrawn and that the case had been resolved administratively.  The Trial Counsel and judge further engaged in discussions about an M.R.E. 413 issue that was raised early on in the proceedings by the Trial Counsel.    Later this date, the judge departed Okinawa.


On 23 May 2001, Major General Cartwright returned to Okinawa and re-assumed command of 1st Marine Aircraft Wing, Okinawa, Japan.  On this same date, Major General Cartwright held a meeting in his office with Colonel Dockery (who re-assumed his duties as the Assistant Wing Commander), Lieutenant Colonel Robert G. Kelly U.S. Marine Corps (the SJA), LtCol Reistrup, and Major Estes.  The purpose for this meeting was to discuss the mechanics of endorsing the retirement request.  LtCol Kelly (the SJA) prepared two endorsements for Major General Cartwright to sign, which were both favorable, but had been tailored differently.  LtCol Kelly left the two endorsements with Major General Cartwright for him to sign one or the other. 


On 24 May 2001, Colonel Dockery contacted LtCol Kelly to inform him that Major General Cartwright had changed his mind and that the court-martial was back on.  Soon thereafter, LtCol Kelly approached the Detailed Defense Counsel, LtCol Joyce, to inform her that the Convening Authority (Major General Cartwright) withdrew the acceptance of the pretrial agreement and was ordering LtCol Griffin to trial by general court-martial.  LtCol Kelly would not tell LtCol Joyce why the Convening Authority changed his mind, but only indicated that his Article 34 Advice Letter had recommended trial by general court-martial.  He later informed defense that he was not privy to the communications between Major General Cartwright and Colonel Dockery, but only that Colonel Dockery contacted him (LtCol Kelly) and told him to inform the counsel of Major General Cartwright’s recent decision.  At no time during the discussion between LtCol Kelly and the Detailed Defense Counsel did the government indicate that the retirement request was defective, or that it did not comply with appropriate regulations.  


On 25 May 2001, the Trial Counsel, Maj Estes, and the Detailed Defense Counsel, LtCol Joyce, held an 802 conference with the Military Judge, Colonel Harris, to inform him of the Convening Authority’s recent decision to withdraw his acceptance of the pretrial agreement.  The Military Judge expressed surprise at the recent change because he believed the Trial Counsel had withdrawn and dismissed the charge.  He further stated that he needed to confer with the Chief Judge of the Navy-Marine Corps Trial Judiciary at the Washington Navy Yard, Captain Peter J. McLaughlin USN, on the issue of whether he, Colonel Harris, would have to recuse himself after having communications with the Trial Counsel about the case.


On 26 May 2001, the Trial Counsel and Detailed Defense Counsel held another 802 conference with the Military Judge, Colonel Harris.  Colonel Harris informed both parties that he was unable to communicate with the Chief Judge and would have to communicate to counsel by e-mail after the Memorial Day weekend.


On 31 May 2001, the Trial Counsel, Major Estes, officially detached from 3d Force Service Support Group to report to her new duty station:  The Basic School, Quantico, Virginia.


On 1 June 2001, Colonel Harris informed the Trial Counsel, Assistant Trial Counsel and the Detailed Defense Counsel via e-mail that Colonel Dougherty USMCR was detailed to be the judge and the trial will commence 18 June 2001.  


On 13, 14, and 15 June 2001, a motions hearing in this case was held at the Legal Services Support Section, Camp Foster, Okinawa, Japan.   The court considered several motions at this hearing; in particular, Defense Motion to Dismiss due to Withdrawal and Dismissal of the Charge after Convening Authority’s Acceptance of the Pretrial Agreement.  The judge denied the defense motion.    The presiding judge ruled that he would not stay the proceedings in order for the Detailed Defense Counsel to file a writ for extraordinary relief.  

Record and Exhibits

The motions in question, applicable responses, and the written findings of the Military Judge are listed as appendices.  Relevant appellate exhibits are listed as appendices.  The testimony of three Defense witnesses, Colonel Charles L. Dockery U.S. Marine Corps; Colonel Rodger C. Harris U.S. Marine Corps;  and Lieutenant Colonel Robert G. Kelly U.S. Marine Corps, is relevant on this matter.  Therefore, the Petitioner invites this Honorable Court to order the lower court to prepare a verbatim transcript of the pertinent parts of the record, to aid the Court in determining whether to grant this petition.

Issue Presented

WHETHER THE CONVENING AUTHORITY ERRED BY WITHDRAWING FROM A PRETRIAL AGREEMENT IN THIS CASE, AN ACTION BEYOND HIS AUTHORITY AND PREJUDICIAL TO THE PETITIONER AND UNCORRECTABLE ON APPEAL, AND WHEN THE GOVERNMENT’S OWN ACTIONS CONSTITUTED WITHDRAWAL AND DISMISSAL OF THE CHARGE.
Relief Sought

(1) An order staying the lower court’s commencement of the proceedings on 18 June 2001 until the Petitioner can file a brief in support of this issue.

(2) An order compelling the preparation of a transcript of pertinent parts of the testimony given at the motions hearing, for the higher court’s review.

(3) A reversal of the Military Judge’s ruling denying the Defense motion to dismiss the charge and its five specifications because the Convening Authority entered into a valid and binding agreement with the Petitioner.  

Reasons for Granting the Writ


This is an appropriate case for this Court to exercise its writ jurisdiction, order a stay and issue a writ of mandamus because Petitioner was promised by the Convening Authority that he would withdraw the charge and favorably endorse Petitioner’s retirement request should the Petitioner tender his retirement in the United States Marine Corps; of which he did.   Furthermore, if the post-trial appellate process is relied upon, the Petitioner will be subjected to a court-martial proceeding before the higher court has any opportunity to hear issues that could lead to dismissal of the charge.  In Bauman v. United States District Court, 557 F.2d 650, 654-655 (9th Cir. 1977), the Court of Appeals set forth five facts to consider in deciding whether a writ is appropriate.  The Bauman factors are:

(1) The party seeking relief has no other adequate means, such as direct appeal, to attain the relief desired;

(2) The petitioner will be damaged or prejudiced in a way not correctable on appeal;

(3) The lower court's order is clearly erroneous as a matter of law;

(4) The lower court's order is an oft-repeated error, or manifests a persistent disregard of federal rules; and

(5) The lower court's order raises new and important problems, or issues of law of first impression.

Id.

In the case at hand, the only adequate means to address these issues have been addressed at the motions phase.  The basis for this writ is whether a court-martial should occur at all.  The Court has manifested a clear disregard for basic principles of contract law, de facto (equitable) immunity, and the underlying purpose and intent for R.C.M. 705.  The Court also has misinterpreted the evidence presented by the testimony of the Convening Authority, Colonel Dockery and the previous Military Judge, Colonel Harris.  Furthermore, this case presents new and important questions regarding 1) pretrial agreements and 2) a service member’s right to a fundamentally fair process in plea-bargain negotiations.    


The recent change by the Convening Authority to withdraw the acceptance has greatly prejudiced the Petitioner in that the government has failed to comply with the basic proper due process protections afforded every accused.  New issues surfaced as a result of the Convening Authority’s decision to withdraw the acceptance of the pretrial agreement.  These issues are as follows:

(1) The government delayed the trial for its own convenience and the defense moved the Court to dismiss the charge for lack of speedy trial, but the defense motion was denied;

(2) Several defense witnesses who were available to testify the week of 21 May 2001 are no longer on island and available to testify the week of 18 June 2001;

(3) All of the detailed court-martial members have been tainted by communications initiated by the Trial Counsel after the pretrial agreement was accepted by the Convening Authority on 18 May 2001, and therefore a whole new panel of members were selected as late as 12 June 2001;

(4) The small number of court-martial members in the grade of 0-6 on Okinawa and the earlier pretrial publicity, has made the Petitioner’s case the topic of discussion among the senior officer community; 

(5)  The government’s own decision to detail a military judge senior to the Petitioner, and therefore requiring a judge from off Okinawa, has caused delays in this case that should have been attributable to the government and were prejudicial to the Petitioner in that he has been deprived the constitutional right to a speedy trial and is now before a third judge detailed to this case;  

(6) The second Staff Judge Advocate assigned to the case has a conflict of interest as legal advisor to the Convening Authority after assuming the present duties of Officer in Charge of the Legal Services Support Section, however the judge denied the defense motion to disqualify the Staff Judge Advocate;

(7) The government’s delay in providing the defense with an expert assistant and possible witness as was ordered by the judge on 17 May 2001 suggests the Trial Counsel’s own belief that the case was withdrawn and dismissed; and

(8) By the Trial Counsel’s own representations at an earlier hearing, there is very little, if any, victim impact in this case.


The Petitioner will be damaged in a way not correctable on direct appeal.  If the post-trial appellate process is relied upon, the Petitioner would be required to undergo trial, present a defense, and possibly serve significant confinement before the higher court has any opportunity to determine the fundamental question as to whether the Military Judge’s actions were incorrect as a matter of law.   Further, the Petitioner would be required to undergo Court-Martial without the benefit of his freely negotiated pretrial agreement.  Under R.C.M. 705, an accused has a right to enter into pretrial agreement negotiations, and contract with the convening authority.

The Petitioner has suffered further prejudice in that he relied on the Convening Authority’s promise to accept his offer and performed in reliance of that promise.  The United States Court of Appeals for the Armed Forces in U.S. v. Villareal, 52 M.J. 27, 30-1 (C.A.A.F. 1999), states that “under certain circumstances, specific performance of a preexisting pretrial agreement will be ordered when an accused has relied upon the agreement and performed some affirmative act or omission equating to detrimental reliance.”   See also U.S. v. Penister, 25 M.J. 148 (C.M.A. 1987).; Shepardson v. Roberts, 14 M.J. 354 (C.M.A. 1983).  Based on the recent decision by the Convening Authority, the Petitioner relied on the Convening Authority’s acceptance of his offer and therefore can no longer be guaranteed the basic principles of fundamental fairness and due process protections guaranteed by our Constitution.  

Jurisdictional Basis for Relief Sought


This Court has jurisdiction under 28 U.S.C. § 1651, the All Writs Act.  See Dettinger v. United States, 7 M.J. 216, 218 (C.M.A. 1979); Aviz v. Carter, 36 M.J. 1026, 1028 (N.M.C.M.R. 1993).

Conclusion

WHEREFORE, Petitioner prays this Honorable Court immediately stay the proceedings below until such time as this Court may hear and decide the questions presented.
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Request for Appellate Counsel


Petitioner requests that appellate defense counsel be appointed.
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on  15 June 2001 via electronic mail and via priority mail for hard copies.
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