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§471 Innocent Owner Defense, When Available



Supreme Court upholds forfeiture of family car even though wife was unaware husband used it to meet prostitute. (471) Petitioner was a joint owner of an automobile in which her husband engaged in sexual activity with a prostitute. The automobile was forfeited as a public nuisance with no offset for her interest, notwithstanding her lack of knowledge of her husband’s activity. In a 5-4 opinion written by Chief Justice Rehnquist, the Supreme Court affirmed, citing a “long and unbroken” line of cases holding “that an owner’s interest in property may be forfeited by reason of the use to which the property is put even though the owner did not know that it was to be put to such use.” The majority ruled that the “innocent owner defense” mentioned in Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974) was obiter dictum, pointing out that Calero-Toledo itself concluded that “the innocence of the owner of property subject to forfeiture has almost uniformly been rejected as a defense.” Justices Thomas and Ginsburg joined the opinion and wrote separate concurrences. Justices Stevens, Kennedy, Souter and Breyer dissented. Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996).xe "Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996)."
Supreme Court holds lack of knowledge that home was pur​chased with drug proceeds is de​fense to forfei​ture. (471) In a plurality opinion announced by Jus​tice Stevens, the Supreme Court concluded that an owner's lack of knowledge of the fact that her home had been purchased with the proceeds of illegal drug transactions constituted a defense to a forfei​ture proceeding under the statute. In 1982 respondent received $240,000 from her boyfriend to pur​chase a home. In 1989 the government filed an in rem action against the parcel of land on which the home was located. There was probable cause to be​lieve that the funds used to buy the house were pro​ceeds of illegal drug trafficking, but re​spondent swore she had no knowledge of its origins. The plurality concluded that the "innocent owner" protection is not limited to bona fide purchasers. In addition, the gov​ernment is not the owner of a property before forfeiture has been decreed. The two concur​ring Jus​tices con​cluded that the result was correct because the "rela​tion back" principle recited in 21 U.S.C. §881(h) is the fa​miliar, traditional one and the term "owner" in §881(a)(6) bears its ordinary meaning. U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993)."
1st Circuit affirms denial of innocent owner claim. (471) Owner purchased and lived with her boyfriend and their four children in a modest three-unit house. They lived on the first floor and rented out the other two units to others. Despite the boyfriend’s modest annual income, he gave her $19,000 in cash toward her down payment on the property, as well as $12,000 in cash for renovations. He also gave her a Rolex watch and a new car. She knew that he had served a prison sentence for a drug-related offense. Surveillance of the phone at the house revealed drug transactions in which the boyfriend was involved. When agents arrived at the house, he ran from the kitchen toward the bathroom, holding a loaded gun that he tossed in the toilet. Agents found nine kilograms of cocaine in the toaster oven, $115,000 in cash on the center island, several wrappers in the sink, and a scale and plastic-bag sealer on a counter. The government filed a civil forfeiture action against the real property. Following a civil bench trial, judgment was entered in favor of the government. The 1st Circuit first analyzed the owner’s innocent owner defense. Under CAFRA, the government must satisfy the requirements of both the applicable forfeiture statute and the CAFRA requirements. The Court noted that at trial, because she failed to prove that she lacked knowledge of the transaction, she was thus not entitled to the protection of the innocent owner defense. The Court noted that the trial court ruled that she failed to carry her burden of property because she was not a credible witness. Noting the factors listed herein, including her knowledge of the boyfriend’s prior drug conviction and his having large cash on hand despite a modest income, the 1st Circuit affirmed. U.S. v. One Parcel of Real Property with Buildings, Appurtenances and Improvements, Known as 45 Claremont St., Central Falls, Rhode Island, 2004 WL 2108019 (1st Cir., Sept. 21, 2004).

2nd Circuit finds no innocent owner defense against customs forfeitures under 18 U.S.C. §545. (471) The government sought civil in rem forfeiture of a gold platter dating from 400 B.C. (a “Phiale”) after claimant made false statements on customs forms concerning its value and country of origin. Claimant alleged that he was an innocent owner of the Phiale, and should be exempt from forfeiture on that ground. The Second Circuit found the language of the customs forfeiture statute at issue, 18 U.S.C. §545, contained no innocent owner defense. Moreover, under Bennis v. Michigan, 516 U.S. 442 (1996), there is no due process right to an innocent owner defense. U.S. v. An Antique Platter of Gold, 184 F.3d 131 (2d Cir. 1999).xe "U.S. v. An Antique Platter of Gold, 184 F.3d 131 (2d Cir. 1999)."
2nd Circuit upholds forfeiture of hotel despite innocent owner defense. (471) The district court granted summary judgment in favor of the government, ordering the forfeiture of a hotel because of narcotics activity at the hotel. The Second Circuit affirmed despite claimant's innocent owner defense. Once the government showed probable cause to believe that the property was subject to forfeiture, the burden of proof shifted to claimant to establish that the narcotics activity occurred without its knowledge or, if it had knowledge, its consent. To demonstrate lack of consent, the claimant must prove that it did all that reasonably could be expected once it learned of the activity. The only material submitted, an unsworn letter by claimant's principal owner, was an inappropriate response to the motion for summary judgment, and the factual assertions in the letter were properly disregarded. There was no evidence that claimant provided tenants with ID cards, screened visitors, secured vacant rooms, kept common areas well lit, or evicted tenants for drug activity. The hotel hired untrained guards and spent less than $3.50 a day on security. U.S. v. All Right, Title and Interest in Real Property and Appurtenances, 77 F.3d 648 (2d Cir. 1996).xe "U.S. v. All Right, Title and Interest in Real Property and Appurtenances, 77 F.3d 648 (2d Cir. 1996)."
2nd Circuit instructs district court to comply with decision concerning innocent owner defense. (471) The dis​trict court instructed the jury that in or​der to be an innocent owner, claimant must prove two things: (a) that she did not have actual knowledge of drug activity at her property; and (b) that she did not consent to the illegal drug activity. After this instruction the 2nd Circuit decided U.S. v. 141st Street Corp., 911 F.2d at 878 (2d Cir. 1990) which held that a claimant may avoid forfeiture by estab​lishing either that she had no knowledge of the narcotics ac​tivity or, if she had knowl​edge, that she did not consent to it. The case was re​manded on other grounds, and in the event of a new trial, the district court was di​rected to give an instruc​tion consistent with 141st Street Corp. U.S. v. Cer​tain Real Property and Premises, Known as 8890 Noyac Road, 945 F.2d 1252 (2d Cir. 1991).xe "U.S. v. Cer​tain Real Property and Premises, Known as 8890 Noyac Road, 945 F.2d 1252 (2d Cir. 1991)."
3rd Circuit says innocent owner need only show either lack of consent or knowledge or willful blindness. (471) The 3rd Circuit held that cases decided under the innocent owner provisions of 21 U.S.C. §§881(a)(6) and (7) were applicable to forfeitures under (a)(4). Therefore, a claimant is an innocent owner under (a)(4)(C) if he or she lacked either knowledge or consent or willful blindness. The court recognized that this rule creates some troubling results in cases involving a transferee who acquires property after it is used to facilitate an illegal act. For example, a post-illegal-act transferee who did not know about the act that created the taint at the time it occurred will be an innocent owner even if he or she knew about the taint at the time he or she received the property. However, Congress, rather than the courts, should remedy this problem. U.S. v. One 1973 Rolls Royce, V.I.N. SRH-16266, 43 F.3d 794 (3d Cir. 1994).xe "U.S. v. One 1973 Rolls Royce, V.I.N. SRH-16266, 43 F.3d 794 (3d Cir. 1994)."
3rd Circuit holds innocent owner may prevail in forfei​ture proceedings by establishing lack of knowledge or consent; he need not show both. (471) The wife of a convicted drug de​fendant appealed the civil forfeiture of her home on the grounds that she lacked knowl​edge of her husband's use of the marital home for drug transac​tions and furthermore did not consent to such use. Title to the home was held as a tenancy in the entirety be​tween the two. The 3rd Circuit vacated the forfeiture, holding that the legislative history of 21 U.S.C. §881(a)(1) compels the conclusion that an owner or indi​vidual with interest in the for​feited property can avoid forfeiture by proving by a preponder​ance of the evidence that the illegal act or omission which forms the basis for the forfeiture was committed or omitted without his or her knowledge or consent. Fur​thermore, knowledge of illegal activity is not equal to consent. To succeed in challenging the forfeiture, a claimant need only establish one of the two. Should the claimant succeed in estab​lishing this factual determina​tion, it is then necessary to determine the extent of his or her interest in the prop​erty. U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989).xe "U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989)."

xe "U.S. v. Parcel of Real Property Known as 6109 Grubb Road, 896 F.2d 618 (3d Cir. 1989)."
3rd Circuit denies rehearing in case holding that inno​cent spouse may defeat forfeiture of home. (471) A panel of the 3rd Circuit held in this case that the inno​cent spouse of a drug dealer could avoid forfeiture of her home by estab​lishing either lack of knowledge or lack of consent to the husband's activities. Subsequently, the en banc 3rd Circuit voted not to rehear the case. Judges Greenberg, Hutchin​son and Nygaard dissented from the denial of rehearing, arguing that "Congress could not possibly have intended the result reached by the panel." U.S. v. Parcel of Real Property Known as 6109 Grubb Road, 890 F.2d 659 (3d Cir. 1989).xe "U.S. v. Parcel of Real Property Known as 6109 Grubb Road, 890 F.2d 659 (3d Cir. 1989)."
5th Circuit says innocent owner defense applies only to claimants whose property is taken without consent. (471) Claimant's sister brought $124,813 in cash into the U.S. without filing a currency report. Claimant asserted that he and his minor daughter were innocent owners of the currency. He submitted his deceased father's will, which disinherited his sister, and an affidavit from their mother, a resident of India. The affidavit stated that the sister induced the mother to give the sister money and jewelry belonging to her deceased father, with the assurance that after the sister completed some business in the U.S., she would give the equivalent of the cash and jewelry to her brother. The Fifth Circuit rejected the innocent owner defense under Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974). Calero-Toledo did not create a general "innocent owner" defense to statutory forfeiture. The case actually upheld a forfeiture statute that did not contain an innocent owner defense. However, in dicta, the Supreme Court suggested that the constitution required an innocent owner defense for claimants whose property was taken without their privity or consent, or for those who had done all that could reasonably be expected to prevent the proscribed use of the property. A claimant has the burden of establishing that he is a member of that class. Claimant did not meet that burden. U.S. v. One Hundred Twenty-Four Thousand Eight Hundred Thirteen Dollars ($124,813) in United States Currency, 53 F.3d 108 (5th Cir. 1995).xe "U.S. v. One Hundred Twenty-Four Thousand Eight Hundred Thirteen Dollars ($124,813) in United States Currency, 53 F.3d 108 (5th Cir. 1995)."
5th Circuit rejects innocent owner defense for purchaser of illegally imported goods. (471) Claimant purchased goods that were imported into the United States in violation of Customs law. The 5th Circuit rejected an in​nocent owner defense to the forfeiture of the goods. Cases suggesting the exis​tence of a constitutional innocent owner defense to cus​toms violations all involved situations where the owner of the property subject to forfeiture attained ownership rights prior to the illegal use of the prop​erty. In contrast, claimant's ownership of the goods arose only after the unauthorized importation. It would render useless the current system of public recorda​tion if purchasers of imported items could ig​nore the listings and obtain good title simply by ask​ing their sellers, as claimant did, whether the im​ports were authorized. U.S. v. Eighty-Three Rolex Watches, 992 F.2d 508 (5th Cir. 1993).xe "U.S. v. Eighty-Three Rolex Watches, 992 F.2d 508 (5th Cir. 1993)."
5th Circuit upholds forfeiture of sheep un​der Lacey Act because Pakistan law pro​hibited export. (471) The 5th Cir​cuit af​firmed sum​mary judg​ment in fa​vor of the government in a forfeiture ac​tion brought against a sheep import​ed by claimant into the United States from Pakistan. The action was brought under the forfeiture provisions of the Lacey Act. The court held that the forfeiture statute pro​vides for strict liability, and con​tains no "innocent owner" defense. Once the government es​tablishes proba​ble cause, the burden shifts to the claimant to establish ei​ther that a de​fense to the for​feiture applies or that the property is not subject to forfeiture. Thus, the government needed to estab​lish only that importation of the sheep violated the laws of Pak​istan. The Pak​istani Imports and Export Act prohib​ited the sheep's export out of Pakistan. Al​though defendant pos​sessed an export permit issued by the province of Baluchistan, this permit was void to the extent it conflicted with the Imports and Export Act. U.S. v. One Afghan Urial Ovis Orientalis Blanfordi Fully Mounted Sheep, 964 F.2d 474 (5th Cir. 1992). xe "U.S. v. One Afghan Urial Ovis Orientalis Blanfordi Fully Mounted Sheep, 964 F.2d 474 (5th Cir. 1992). "
5th Circuit remands for determination on whether spouse is innocent owner. (471) The government estab​lished probable cause that claimant's house, which she owned with her hus​band, had been used by her husband to distribute and store drugs. The 5th Circuit re​manded the case for the district court to de​termine whether the illegal acts were con​ducted without her "knowledge or consent." The government pre​sented no evidence that claimant was involved in any drug related ac​tivity, or that she participated any drug trans​actions between her hus​band and a govern​ment informant. Claimant's denials, which were not contradicted by the gov​ernment, raised a genuine issue regarding her knowledge and consent. Since the government met its burden of show​ing proba​ble cause, after re​mand, claimant would have to prove by a pre​ponderance of the evidence that the drug ac​tivity in her home took place without her knowledge or con​sent. U.S. v. Lot 9, Block 2 of Donnybrook Place, Harris County, Texas, 919 F.2d 994 (5th Cir. 1990).xe "U.S. v. Lot 9, Block 2 of Donnybrook Place, Harris County, Texas, 919 F.2d 994 (5th Cir. 1990)."
6th Circuit relies on criminal convictions to preclude litigation of forfeitability of proper​ty. (471) Claimants had been con​victed of growing marijuana on a 51-acre tract of land. The district court relied on the convictions in granting summary judgment of forfeiture of the property. The 6th Circuit noted that the fact of criminal convic​tion does not necessarily pre​clude litigation of a for​feiture action, but it af​firmed reliance on the doctrine of collateral estoppel on the facts of this case. The owner of the property could not have been convicted had the criminal jury believed that she lacked knowl​edge and did not con​sent to her husband's drug ac​tivities on the property. Her husband's convic​tion also supported forfei​ture of his dower in​terest in the property. U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993).xe "U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993)."
8th Circuit holds that claimants failed to es​tablish ei​ther of the Calero-Toledo innocent owner defenses. (471) A drug smuggler pur​chased the airplane with drug pro​ceeds and flew it to Belize in 1984 to pick up a load of marijuana. The plane was seized by soldiers in Be​lize. Thereafter, the smug​gler signed over ownership of the plane to the claimants, who reg​istered it in their names and made efforts to recover it from Belize. In 1986, the plane ap​peared in Arkansas with a load of marijuana where it was seized by Customs. The 8th Cir​cuit held that the claimants failed to establish either of the Calero-Toledo innocent owner defenses. They did not prove that the aircraft was stolen or taken from them without their consent, nor did they show that they did all they could to prevent the theft and subsequent misuse. "[M]ere igno​rance is not a valid de​fense to for​feiture." U.S. v. One 1976 Cessna Model 210L Aircraft, 890 F.2d 77 (8th Cir. 1989).xe "U.S. v. One 1976 Cessna Model 210L Aircraft, 890 F.2d 77 (8th Cir. 1989)."
9th Circuit holds that importer of blue king crab could not assert innocent owner defense for imports that were illegal to possess. (471) King crab was caught within the Russian Exclusive Economic Zone and transferred to claimants' facility in Washington State. Customs officials detained the frozen blue king crab, and the government filed a CAFRA civil forfeiture action for violation of the Lacy Act. The government alleged that the frozen blue king crab had been taken, possessed, transported, and sold in violation of the fishing and resource protection laws of the Russian Federation. The claimant fisheries company filed a statement in response to the forfeiture action claiming an interest in the crab based upon a security interest in the catch of the Russian fishing vessels. In its answer, claimant asserted a lack of knowledge that the crab was caught or transported in violation of Russian fishing laws and raised the affirmative defense of innocent ownership. The district court granted partial summary judgment in favor of the government, holding that the crab was contraband and striking claimant's innocent owner defense. On interlocutory appeal, the 9th Circuit held that fish taken, possessed, transported, or sold in violation of foreign law and subject to forfeiture under the Lacey Act constitutes "contraband or other property that it is illegal to possess," thus precluding assertion of the innocent owner defense in the government's action to forfeit the king crab. In affirming the district court order of partial summary judgment, the 9th Circuit noted that the crab was "property that is illegal to possess" under Russian law and thus it was illegal to possess not because crab is inherently unlawful, but because the particular shipment of crab was allegedly received and acquired in a way that rendered it illegal under the Lacey Act. Affirmed. U.S. v. 144,774 Pounds of Blue King Crab, 2005 WL 1355511 (9th , Cir. June 9, 2005).

9th Circuit says claimants met requirements of innocent owner exception in 21 U.S.C. §853(n). (471) After defendant was convicted of failing to declare $35,000 in U.S. currency concealed in his boots, the claimants filed third party claims alleging that they were “innocent owners” of the funds and had taken them from their savings and given them to defendant for delivery to their respective families in Mexico. The Ninth Circuit held that the general “innocent owner defense” as formulated by Calero-Toledo v. Pearson Yacht Leasing Company, 416 U.S. 663 (1974) does not apply where, as here, the statute itself contains an innocent owner exception. Under 21 U.S.C. §853(n), the claimants were required to show that they had a “legal interest” in the forfeited property which (1) was vested in them rather than the defendant or (2) was superior to defendant’s interest in the property. The Ninth Circuit held that defendant was a “gratuitous bailee” and therefore the claimants never lost their title interest in the property that was entrusted to him. The gift to the relatives was incomplete and the claimants retained legal title. Thus, they were entitled to assert their ownership interest in the funds and obtain an amendment to the forfeiture order under §853(n). U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996).xe "U.S. v. Alcaraz-Garcia, 79 F.3d 769 (9th Cir. 1996)."
9th Circuit says owner of unreported currency may have innocent owner defense to forfeiture. (471) The claimant wired cash from the United Arab Emirates to an account held in the name of his brother at a U.S. bank. The next day the brother withdrew all the funds in cash. Both brothers agreed that to avoid wire transfer fees, the brother would hand carry the money back to the United Arab Emirates. At the border, the brother falsely declared that he was carrying only $5,000. The cash was seized and forfeited. On appeal, the Ninth Circuit held that the claimant was entitled to assert an innocent owner defense under Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663, 689-90 (1974). The court said that the claimant must establish that 1) he has an ownership in the property, 2) any illegal use of the property was done without his knowledge or consent, and 3) he took all reasonable steps to prevent the proscribed use of the property. The court held that on the facts of this case, a fact finder could conclude that the claimant acted reasonably when he agreed with his brother that the currency would be hand carried back to their native land without explicitly directing the brother to comply with U.S. law or file the report himself. Judge Rymer dissented. U.S. v. $69,292.00 in U.S. Currency (Faheemi), 62 F.3d 1161 (9th Cir. 1995).xe "U.S. v. $69,292.00 in U.S. Currency (Faheemi), 62 F.3d 1161 (9th Cir. 1995)."
9th Circuit says statutory innocent owner defense did not require steps to prevent illegal use of property. (471) 18 U.S.C. §981(a)(2) contains a statutory innocent owner defense to forfeiture. The Ninth Circuit rejected the government's argument that the claimants had the additional burden of demonstrating that they had taken all reasonable steps to prevent the illegal use of the property. "That burden only arises when the forfeiture statute's innocent owner defense contains a consent element." See, e.g., 21 U.S.C. §881(a)(6) and 881(a)(7) (claimant must show lack of knowledge and consent). By contrast, the plain language of §981(a)(2) only requires claimants to demon​strate ignorance of the illegal transactions. U.S. v. Real Property 874 Gartel Drive, Walnut, California, 79 F.3d 918 (9th Cir. 1996).xe "U.S. v. Real Property 874 Gartel Drive, Walnut, California, 79 F.3d 918 (9th Cir. 1996)."
9th Circuit rejects "innocent owner" claim where conveyance of property was fraudu​lent. (471) Claimant argued that she was an innocent owner of a ranch forfeited to the government in a marijuana case. She claimed that title to the ranch had been conveyed to her husband. The Ninth Circuit rejected the argument, agreeing with the district court that the purported conveyance to claimant's husband was fraudulent. All parties intended to create a fraudulent transfer, and the transfer violated the money laundering prohibitions of 18 U.S.C. §1956, making the property forfeitable under 18 U.S.C. §981(a). Since the purported transfer was fraudulent under Arizona law, no title was passed, and claimant's husband never acquired an interest in the ranch. Thus claimant could not assert an "innocent" community property interest in the ranch. U.S. v. Ranch Located in Young, Arizona, 50 F.3d 630 (9th Cir. 1995).xe "U.S. v. Ranch Located in Young, Arizona, 50 F.3d 630 (9th Cir. 1995)."
9th Circuit holds that claimant cannot prevail on "innocent owner" defense if he knows or consents to il​legal activity. (471) Under 21 U.S.C. §881(a)(1), property may not be forfeited if the criminal act support forfeiture took place "without the knowledge or consent of th[e] owner." Claimant argued that forfei​ture was in​appropriate because, while he knew that illegal activity was taking place on his property, he did not consent to it. Judges Far​ris, Pregerson, and Rymer, in a per cu​riam opinion, disagreed, holding that legislative history of the provision made clear that either knowledge or consent would deprive an owner of the defense. U.S. v. One Par​cel of Land Known as Lot 111-B, 902 F.2d 1443 (9th Cir. 1990).xe "U.S. v. One Par​cel of Land Known as Lot 111-B, 902 F.2d 1443 (9th Cir. 1990)."
10th Circuit vacates and remands order of forfeiture for new trial on innocent owner defense, where order based on lienholder’s failure to take steps to prevent drug trafficking at motel. (471) Claimant was lienholder of motel where illegal drug trafficking was open and obvious, but he did not participate or profit from it. Claimant argued he’d complied with Section 881(a)(7) innocent owner defense when he told sons who ran motel to call police after they told him of drug activities there. Officer came to motel and told son not to call police anymore. Finding that claimant had not implemented three reasonable steps to prevent drug activity at motel--erect barrier to rear of motel, hire security guard, and restrict occupancy to actual customers--and concluding that lienholder knew motel was used to facilitate drug felonies and had consented to illegal activity, District Court entered order of forfeiture. 10th Cir. held that District Court erred in basing its order of forfeiture on lienholder’s failure to take specified steps to prevent illegal drug trafficking, vacated and remanded, and ordered new trial on innocent owner defense. U.S. v. Lot Numbered One of Lavaland Annex, 756 F.3d 949 (10th Cir. 2001).

11th Circuit holds that lack of consent re​quires proof that claimant made all rea​sonable efforts to prevent illicit use of his property. (471) The jury was presented with a special interrogatory concern​ing claimant's innocent owner defense which asked whether claimant proved, by a preponderance of the evi​dence, that he did everything that he could rea​sonably be expected to do to prevent the subject property from being used for drug ac​tivity. The 11th Circuit held that this accu​rately stated the law in the circuit under 21 U.S.C. §881(a)(7). The same standard applies to actions under §881(a)(6). Nonetheless, the court erred in failing to in​struct the jury on the definition of consent and the "all reason​able efforts" standard. The court should have made clear that the stan​dard does not require the claimant to make all efforts, but merely all reason​able ones. The "all reasonable efforts" standard can be sat​isfied by contacting and cooperating with law en​forcement authorities, especially when a claimant is unable to halt drug traffic on his own. U.S. v. One Parcel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992).xe "U.S. v. One Parcel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992)."
11th Circuit holds that innocent owner must prove either lack of knowledge or lack of consent to drug activities. (471) The innocent owner provisions in 21 U.S.C. §881(a)(7) provides a defense to the forfeiture of property for those owners who can prove that they had no knowledge of il​legal activity occur​ring on their property or who did not consent to that activity. The 11th Circuit held that this means an owner can avoid forfeiture by proving ei​ther igno​rance or non-consent. Cases which require owners to prove both non-consent and igno​rance read §881(a)(7) incorrectly. U.S. v. One Par​cel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992).xe "U.S. v. One Par​cel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992)."
Iowa district court finds that government need not compensate defendant’s wife whose separate property was used as security on loan for other forfeitable property, but reserves judgment until after sale as to whether forfeiture of her interest is constitutionally excessive. (471) (700)  Ryan and Melissa Mathison moved to compel the Government to sell the defendant 504 Court Street property in a civil forfeiture action arising out of a criminal case against Ryan and several other defendants. Toward the conclusion of the trial in the criminal case, Ryan agreed to forfeit the property to the government. The court ordered disposal of 504 Court Street, after deduction of all costs and expenses, including payment of the lien of Pioneer Bank. The Marshal retained a private contractor and closing on the sale was expected shortly. The Mathisons filed the motion in an attempt to protect the interest of Melissa in a property unrelated to the forfeiture action on Prescott Street, which she inherited from her family, and is her sole property. The Bank's mortgage on 504 Court Street also is secured by the Prescott Street property. When the government commenced the forfeiture proceeding against 504 Court Street, the Mathisons stopped making payments on the mortgage, evidently assuming the Marshal would pay off the Bank's mortgage from the proceeds of the sale of the property. In the meantime, the Bank filed a foreclosure action against the Prescott Street property, and the Bank is in the process of selling the property. The Mathisons argued that if the government had proceeded swiftly to forfeit and sell 504 Court Street, the Marshal would have paid the Bank from the proceeds of the sale, and the Bank would have not foreclosed the mortgage against the Prescott Street property, and that the government, by delaying the sale of 504 Court Street, will gain a windfall because the balance on the Bank's mortgage against 504 Court Street, which the Government is required to pay under the forfeiture decree, will be reduced by the proceeds of the Bank's sale of the Prescott Street property. The Mathisons argued the Government is attempting, in effect, to transfer Melissa's equity in Prescott Street to the property forfeited to the Government. The Mathisons asked the court to enter an order compelling the Government to sell 504 Court Street or to order that any amount applied to the Pioneer Bank loan from sale of the Prescott Property be refunded to Melissa. The court said the Mathisons cited no authority authorizing the court to order the government to sell the Court Street property, but it appeared to be moot because, at least according to the Government, the property has been sold. The Mathisons’ alternative argued that Congress did not intend for innocent owners to lose their property. On the record, there was no evidence that Melissa was anything other than “innocent.” However, it also was clear that Melissa was not an “owner” of 504 Court Street. Instead, she owned a different property which she pledged as additional collateral for a bank loan Ryan took out against 504 Court Street. By agreeing to provide this additional collateral to the Bank, Melissa did not become an owner of 504 Court Street. There certainly was no evidence to show she ever has held a leasehold, lien, mortgage, recorded security interest, or valid assignment of an ownership interest in 504 Court Street, as would be required to show ownership under 18 U.S.C. §983(d)(6)(A). On the other hand, under 18 U.S.C. §983(g)(1), a claimant may petition the court to determine whether the forfeiture was constitutionally excessive, which applies to “claimants,” not just to owners. If the Bank sells the Prescott Street property and pays down the mortgage on the property before the government receives the proceeds from the Marshal's sale of 504 Court Street, and if the government receives more from the sale of 504 Court Street than it would have received if it had sold the property before the Bank paid down the mortgage from the sale of the Prescott Street property, then the court would be in a position to consider whether the forfeiture of  504 Court Street property was constitutionally and/or equitably excessive. On the present record, however, the motion was premature, and the claim was denied without prejudice. U.S. v. Real Property Located at 504 Court Street, 2007 WL 4404636 (N.D.Iowa 2007) (December 13, 2007).

Iowa District Court rules that claimant was not innocent owner of currency seized in traffic stop. (471) Claimant, driving a rental car, was stopped by an Iowa state trooper for speeding. Claimant consented to a search of the car; later, a drug canine alerted to the trunk. Two locked suitcases were found in the car’s trunk, but the keys could not be located in the car. The trooper opened the suitcases with his knife and inside were four bundles of cash totaling $746,198 in currency wrapped in vacuum sealed plastic. After the government filed a civil forfeiture action, claimant filed a claim asserting that he had a “full ownership interest” in the currency. He later filed a document that he was an innocent owner of the currency. Claimant alleged that his father gave him the currency as his father was dying a year earlier. He stated that his father had found the currency in an old block factory where his father was working and had kept it without telling anyone. Claimant stated that he was on his way from his home in Detroit driving to Las Vegas when the trooper stopped him. The government filed a summary judgment motion. The Southern District of Iowa district court first noted that claimant did not have Article III standing to challenge the forfeiture action. But assuming arrguendo that he had Article III standing, the Court found that he did not have statutory authority as an innocent owner to contest the forfeiture action. The Court noted that the plain language of 18 U.S.C. Section 983(d)(1) states that a claimant must be an owner of the res, a status that the Court noted claimant could not establish because he was not an owner within the meaning of Section 983. Rather, because claimant was a bailee, he was precluded by the statute from qualifying as an owner because the bailor of the res remained unidentified and claimant had shown no other colorable legitimate interest in the seized currency. Government’s motion for summary judgment was granted. U.S. v. $746,198 in U.S. Currency, 2004 WL 95405 (S.D. Iowa, Jan. 20, 2004). 

N.J. District Court finds buyer of forfeitable property was innocent owner where lis pendens was misfiled. (471) The United States filed a civil forfeiture action against real property allegedly purchased with drug proceeds. It also filed a lis pendens, but mis-indexed the document. Thereafter, an investment company purchased the tax lien on the property. The company conducted a title search, but found no reference to a pending federal forfeiture action. Between the company’s purchase of the lien and the final foreclosure on the property in state court, the U.S. notified the company of the federal action, but did not intervene in the state proceeding. The state foreclosure proceeded to judgment. The U.S. District Court found that the company could assert an innocent owner defense if (1) it did not know of or consent to the illegal conduct that rendered the property forfeitable at the time of the conduct, but (2) did know of the taint at the time it acquired title to the property. The court relied on U.S. v. One 1973 Rolls Royce, 43 F.3d 794 (3d Cir. 1994), which confers innocent owner status, and hence immunity from forfeiture, on all post-illegal-act transferees acquiring property with knowledge that it is forfeitable. U.S. v. 1993 Bentley Coupe, 1997 WL 803914 (D. N.J. 1997) (not reported in F.Supp.).xe "U.S. v. 1993 Bentley Coupe, 1997 WL 803914 (D. N.J. 1997) (not reported in F.Supp.)."
New York District Court finds home owner was straw buyer for mob consigliere. (471) A jury found defendant Ida guilty of RICO violations in connection with his position as “consigliere” of the Genovese organized crime family. The jury also found defendant had a forfeitable interest in a country residence in Westchester County. After the verdict, claimant Hickey made a third-party claim to the property pursuant to 18 U.S.C. §1963(l) because he paid for it and remained the record owner. The district court examined the relationship between Ida and Hickey (including Hickey’s payment of over $1 million for property and improvements at a location he never lived, but which was occupied for over four years by Ida and his family) and concluded Hickey was merely a straw purchaser for Ida. The court found that Hickey did have standing to contest the forfeiture, but that his challenge failed because he did not prove by a preponderance of the evidence that he had “an interest in the property superior to Ida’s.” [Ed. Note: It is somewhat unclear how a claimant can have legal standing to contest a forfeiture where the court has concluded that claimant is a straw purchaser with an interest inferior to the convicted defendant. Likewise, if claimant Hickey has standing, it is unclear how the government could prevail without showing that the money used by Hickey to purchase the property was tainted proceeds of racketeering activity.] U.S. v. Ida, 14 F.Supp. 2d 454 (S.D.N.Y. 1998).

North Carolina district court holds that in determining a claimant’s innocent owner defense for summary judgment, both pre-and post-CAFRA judicial decisions under §853(n)(6)(a)-(b) in criminal cases apply as precedent for post-CAFRA civil cases under §983(d)(2)-(3). (471) In 1997, claimant Ann Munson purchased the property at 6124 Mary Lane. Her son, James Munson, moved into the house and, along with others, began a conspiracy to bring marijuana into the United States, ship it to Charlotte, North Carolina, and launder the drug proceeds. In 1999, Ms. Munson quitclaimed the house to Mr. Munson and gifted the equity to him. Mr. North Munson paid her back the money she used on the original down payment and obtained new financing with the house in his name. Illegal drug-related activity at the house where Mr. Munson lived until his arrest in May 2001 took place from October 1997 to at least September 1999. Mr. Munson was indicted in Charlotte on drug and money laundering charges. In January 2002, Mr. Munson executed and recorded a deed conveying 6124 Mary Lane Drive to himself and Ms. Munson. Ms. Munson and Mr. Munson were thus co-owners of the property and, after being convicted in May 2003, Mr. Munson was sent to prison. In the resulting civil forfeiture action, on the government’s motion for summary judgment, the court first found that the government's forfeiture interest in the property vested no later than October 1997, when, as James Munson admitted at sentencing, he and others were packaging marijuana at the house. Ms. Munson claimed she was an innocent owner under 18 U.S.C. §983(d). However, she clearly gave up her legal interest in existence at the time of the initial criminal activity at the property because she quitclaimed the deed to Mr. Munson in 1999. Any current ownership interest Ms. Munson had was thus acquired subsequent to that grant, which was after the illegal conduct took place. To be an innocent owner, Ms. Munson must be a bona fide purchaser or seller for value who did not know and was reasonably without cause to believe that the property was subject to forfeiture, essentially the same two-prong test that previously applied only in criminal forfeiture cases under 21 U.S.C. §853(n)(6)(a) and (b). Thus, both pre-and post-CAFRA judicial decisions under §853(n)(6)(a)-(b) in criminal cases apply as precedent for post-CAFRA civil cases under §983(d)(2)-(3). Beside the fact that the deed itself states that it was a “GIFT-NO CONSIDERATION,” there were myriad indications of the non-arm's-length nature of the transfer, including that no party dealing at arm's length would take on this debt without receiving any of the funds taken from the house's equity. Even if claimant did qualify as a BFP, she did not prove she did not know and was reasonably without cause to believe that the property was subject to forfeiture. She was present at the property when Mr. Munson was arrested on related drug charges in May of 2001, approximately eight months before she acquired her interest in the property in January of 2002. The indictment in the criminal case was a matter of public record and contained a notice of forfeiture that claimant could have read at any time. Therefore, the government’s motion for summary judgment was granted. U.S. v. Real Property Located at 6124 Mary Lane Drive, San Diego, California, 2008 WL 3925074 (W.D.N.C. 2008) (August 20, 2008).

Virginia district court holds that wood, that otherwise would be legal to possess, would be contraband under certain circumstances and subject to forfeiture, and thus would make innocent owner defense unavailable. (471) Jill and Wilbur Thompson were State Department employees stationed in Managua, Nicaragua in the fall of 2006. Prior to their departure from Nicaragua, the Thompsons purchased wood at a furniture and wood products exposition sponsored by the governments of Nicaragua and the United States. Upon receipt of their transfer orders, the Thompsons arranged to have their belongings (including the wood) shipped to the U.S. by the Embassy. Upon arrival in the U.S. (and after clearing customs), it came to the attention of the State Department that the shipment of the Thompsons' personal belongings contained a significant amount of wood, and the shipment raised concern as to whether these materials were properly shipped to the U.S. After an initial inspection, the State Department indicated that the wood was more appropriately categorized as “building materials” and therefore not properly designated as household effects shipped by the government. The Thompsons and various government officials, both international and domestic, exchanged a significant amount of correspondence seeking the release of the property. The United States Department of Agriculture referred the matter to the U.S. Attorney's Office, which filed a forfeiture complaint. The parties filed cross motions for summary judgment. The court granted summary judgment in favor of the government as to forfeitability because the Government established by a preponderance of the evidence that (1) the wood is of a species listed in the Convention on International Trade in Endangered Species of Wild Fauna and Flora; (2) it was imported into the United States from Nicaragua without a valid Certificate of Origin as required; and (3) it was not subject to the statutory exception to the Certificate of Origin requirement for household effects. The court also granted summary judgment in favor of the government on the innocent owner defense because the circumstances of the exportation rendered the wood illegal for claimants to possess, in turn making the innocent owner defense unavailable under the circumstances, because no person may assert an ownership interest under this subsection in contraband or other property that it is illegal to possess, which includes otherwise legal property which it is illegal to possess owing to a specific set of circumstances such as here. U.S. v. 1866-75 Board Feet and 11 Doors and Casings, More or Less, of Dipteryx Panamensis Imported from Nicaragua, 2008 WL 4999173 (E.D.Va. 2008) (November 21, 2008).

Washington State district court grants summary judgment to government where claimant did not have standing to assert innocent owner defense. (471) Driver's car was seized and CAFRA forfeiture proceedings were instituted, alleging that the car had been used to facilitate the transportation and sale of Ecstasy to undercover DEA agents. The government filed a motion for summary judgment, and the claimant filed an opposition in which she asserted the innocent owner defense. The government argued that the claimant failed to establish a valid ownership interest in the car prior to the illegal conduct. The government also argued that the car's use to transport and/or facilitate the transportation and sale of controlled substances made the car subject to forfeiture. Claimant presented no witnesses, affidavits, depositions, or other factual material to dispute the government's allegations. The Eastern District of Washington district court found that the government had met its burden of establishing, by a preponderance of the evidence, that the car was subject to forfeiture and that the claimant did not have standing to assert the innocent owner defense. Finding that the driver exercised the requisite dominion and control over the car during the relevant time frame and the substantial connection by a preponderance of the evidence between the car and his drug trafficking crimes, the court granted the government summary judgment. U.S. v. 2000 Toyota Celica, 2005 WL 1502902 (E.D. Wash., June 23, 2005).

