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§620 Fed. R. Civ. P. 60(b) Motions



1st Circuit holds Rule 60(b) not available to challenge judgment of forfeiture allegedly entered against wrong property. (620) Government filed a forfeiture action against real property on ground it had been used to facilitate distribution of narcotics. The district court thereafter granted summary judgment to Government. Claimant filed a notice of appeal, but because she failed to follow through, the 1st Circuit dismissed her appeal. Claimant thereafter filed a motion to set aside the judgment under Fed. R. Civ. P. 60(b)(4), alleging that criminal activity occurred not on the forfeited property, but on an adjacent parcel of real estate. The 1st Circuit affirmed the district court's denial of the request, reasoning that a Rule 60(b) motion cannot serve as a surrogate for a direct appeal. The Court further explained that Rule 60(b) motions have been confined to a narrow class of cases where (1) a judgment is void because the court that rendered judgment lacked jurisdiction or (2) where the court's action amounts to a plain usurpation of power constituting a violation of due process, neither of which applies here. Even taking the claimant's allegations as true, the Court concluded that the most that could be said is that the district court erred in granting summary judgment, which is not enough. "[A]n error in the exercise of jurisdiction is simply not the same thing as a total lack of jurisdiction and only the latter demands judicial intervention under Rule 60(b)(4)." U.S. v. One Rural Lot No. 10,356, 238 F.3d 76 (1st Cir. 2001). 

1st Circuit says town that discharged tax liens lost Rule 60(b) standing, and could not sue under APA. (620) The United States brought a successful civil forfeiture action under 21 U.S.C. §881 against real property in the Town of Sanford. The Town was owed back taxes on the property but had not recorded tax liens because under Maine law tax liens arose and became enforceable automatically as of the date of the tax assessment. The government did not give the Town notice of the pending forfeiture. When the Town discovered the forfeiture, it made an unsuccessful demand for payment of back taxes from the United States. Thereafter, to facilitate sale of the property by the government to a private purchaser and its return to the tax rolls, the Town discharged the tax liens. The Town nonetheless sued the United States under the Administrative Procedure Act (APA), 5 U.S.C. ( 702, for the back taxes, and sought a declaratory judgment requiring the government to notify towns in later forfeiture actions. Judicial review is available under the APA of “final agency action for which there is no other adequate remedy in a court.” The First Circuit noted that the Town lost its standing to bring a Fed. R. Civ. P. 60(b) motion when it discharged the lien. However, the court was “unprepared to say that a motion to reopen a forfeiture decree under Fed. R. Civ. P. 60(b) is an ‘inadequate’ legal remedy simply because the Town of Sanford concluded that it would be better off discharging its lien.” Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998).xe "Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998)."
1st Circuit affirms denial of relief from for​feiture judgment under Rule 60(b). (620) The 1st Circuit re​jected claimant's argument that he was improperly de​nied post-judgment relief under Fed. R. Civ. P. 60(b)(3) and (6) based upon the government's "fraud on the court" and its misstatements, and under Rule 60(b)(1) based upon his counsel's excusable neglect. Claimant did not establish a fraud upon the court. Claimant failed to show that the government's mis​statements or his coun​sel's failure to file a verified affidavit in opposi​tion to the government's motion for summary judgment was material to the gov​ernment's demonstration of probable cause or to claimant's de​ficient defense of in​nocent ownership. U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992).xe "U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992)."
1st Circuit upholds denial of relief from forfei​ture under Fed. R. Civ. P. 60(b). (620) The gov​ernment's motion for summary judgment in a forfeiture case was granted after claimant failed to op​pose the motion. After fi​nal judgment was entered, claimant filed a motion for relief from judgment under Fed. R. Civ. P. 60(b)(6). The 1st Cir​cuit affirmed the denial of the mo​tion, since claimant did not have a potentially meritori​ous defense. Claim​ant did not deny the facts set forth in a DEA agent's affidavit, which es​tablished that claimant's officers and employees used the property to distribute cocaine. The court also rejected claimant's argument for application of Rule 60(b)(6) based on the gross neglect of its former coun​sel. Senior Circuit Judge Aldrich dissented, arguing that claimant came "very close" to having a potentially meritori​ous de​fense, since all non-operating club members of claimant were appar​ently unaware of the offi​cers' miscon​duct. U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991).xe "U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991)."
1st Circuit declines to determine jurisdic​tional question since government would pre​vail on the merits. (620) After final judgment in a forfeiture action was entered in favor of the government, eviction proceedings were com​menc​ed and an auction of the property was sched​uled. Claimant's motion for relief from judgment under Fed. R. Civ. P. 60(b)(6) was denied, and claimant ap​pealed. The govern​ment argued that the appellate court lacked ju​risdiction because the district court's jurisdic​tion was dependent upon its control of the property. Claimant contended that the district court re​tained jurisdic​tion over the property while it remained in the custody of the United States Marshall. The 1st Circuit found that it need not "hack its way through this juris​dictional bramble bush," since the case could be resolved on the mer​its in favor of the gov​ernment. U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991).xe "U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991)."
2nd Circuit denies untimely and procedurally defective effort to obtain return of seized property. (620) Plaintiff filed a pro se motion for return of seized property. The Second Circuit affirmed its denial. To the extent the motion purported to challenge judicial forfeiture pro​ceedings, it would be cognizable only as a motion under Rule 60(b), Fed. R. Civ. P. Even if such a motion were available to a non-party to a judicial forfeiture, the motion was untimely, having been filed four years after the judicial forfeitures at issue. To the extent the motion purported to challenge the probable cause supporting a prior administrative forfeiture, the court lacked jurisdiction to entertain such a claim. Jurisdiction would be available only to consider procedural deficiencies in the adminis​trative proceedings, and plaintiff sug​gested no such deficiencies. Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished).xe "Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished)."
2d Circuit denies Fed. R. Civ. P. 60(b) motion, holding that change in decisional law is not grounds for relief. (620) Plaintiff challenged the district court’s denial of his Fed. R. Civ. P. 60(b)(6) motion seeking relief from prior civil forfeiture judgment granted in favor of the government. Plaintiff maintained relief was warranted by the Supreme Court’s decisions in Degen v. U.S. (1996) and U.S. v. Bajakajian (1998), which he claimed directly contradict the district court’s judgment, and on the grounds that the forfeiture violated the Eighth Amendment Excessive Fines Clause. The 2d Circuit held that "it is well settled that a change in decisional law is not grounds for relief" under Rule 60(b)(6). Additionally, the court found that plaintiff expressly waived the excessive fines issue in the original forfeiture proceedings. Tapia-Ortiz v. United States, 216 F.3d 1073 (2d Cir. 2000)

2d Circuit denies Fed. R. Civ. P. 60(b) motion, holding that change in decisional law is not grounds for relief. (620) Plaintiff challenged the district court’s denial of his Fed. R. Civ. P. 60(b)(6) motion seeking relief from prior civil forfeiture judgment granted in favor of the government. Plaintiff maintained relief was warranted by the Supreme Court’s decisions in Degen v. U.S. (1996) and U.S. v. Bajakajian (1998), which he claimed directly contradict the district court’s judgment, and on the grounds that the forfeiture violated the Eighth Amendment Excessive Fines Clause. The 2d Circuit held that "it is well settled that a change in decisional law is not grounds for relief" under Rule 60(b)(6). Additionally, the court found that plaintiff expressly waived the excessive fines issue in the original forfeiture proceedings. Tapia-Ortiz v. United States, 216 F.3d 1073 (2d Cir. 2000)

3d Circuit en banc holds doctrine of laches may not be used to bar claimant from attacking a void forfeiture judgment. (620) Claimant was arrested and officers searched several of his residences and seized a TV, answering machines, a computer and assorted jewelry. The government instituted civil judicial forfeiture actions against the items. Notice was sent by certified and regular mail to the jail where claimant was incarcerated at the time and a jail officer signed for it. Notice was also sent to the claimant’s pre-incarceration residence where it was not accepted, to the claimant’s ex-wife, to the claimant’s attorney, and was published. Claimant challenged the default judgment and stated that he had not received notice of the forfeiture proceedings. The district court found the attempted notice constitutionally deficient, but held that claimant’s motion to vacate the forfeiture judgment was precluded by the doctrine of laches because he of his inexcusable delay. The Third Circuit en banc disagreed, holding that laches is not available to preclude a claimant from attacking a void judgment. Treating claimant’s motion as a Fed. R. Civ. P. 60(b), the court held that a judgment issued without proper notice to a potential claimant is void, not voidable. United States. v. One Toshiba Color Television, 213 F.3d 147 (3rd Cir. 2000)

4th Circuit refuses to set aside forfei​ture after re​lated party's conviction was va​cated. (620) The government filed a RICO forfei​ture claim against cer​tain stock, arguing that the claimant held the stock only as nominee for Kovens, a convicted RICO viola​tor. In 1984, the claimant and the gov​ernment reached a settlement which allocated 60 percent of the disputed stock to the United States and 40 per​cent to claimant. In 1988, Kovens' conviction was vacated. The 4th Cir​cuit found no abuse of discre​tion in denying the claimant's action to recover the stock based on the vacation of Kovens' convic​tion. He was not entitled to relief under Rule 60(b)(4) from a void judgment, nor was he entitled to relief un​der Rule 60(b) (5) and (6). The forfeiture judgment was not dependent on Kovens' con​viction. Strategic deci​sions made during the course of litigation provide no basis for relief under Rule 60(b)(6). Schwartz v. U.S., 976 F.2d 213 (4th Cir. 1992).xe "Schwartz v. U.S., 976 F.2d 213 (4th Cir. 1992)."
6th Circuit affirms denial of Rule 60(b) motion to vacate 11-year-old civil forfeiture. (620) Defendants and their wives ran a business that organized arts and crafts shows and collected fees from visitors and vendors. They deposited significant cash receipts of the business in their personal accounts in eight different banks, mostly in deposits of less than $10,000. They did not pay personal and corporate income taxes on the full amount of their receipts. A civil forfeiture consent judgment was entered in 1992 for violations of currency-structuring laws, in which they forfeited significant real and personal property. While defendants were in prison for convictions for related crimes, the Supreme Court in 1994 clarified the meaning of the criminal currency structuring law with the effect that their proven conduct was no longer legally sufficient to sustain the criminal conviction. Two years after their release from prison, they filed a Fed.R.Civ.P. 60(b) motion in an attempt to get their forfeited money back. When that motion was denied, they filed a notice of appeal and also filed a second Rule 60(b) motion. The second Rule 60(b) motion was also denied. Subsequently, they filed third and fourth Rule 60(b) motions, which were also denied on the basis that the court of appeals had exclusive jurisdiction. The 6th Circuit analyzed the currency reporting statutes, 31 U.S.C. Section 5313, and affirmed the denial of the Rule 60(b) motions. U.S. v. Real Property at 6185 Brandywine Dr., 2003 WL 21318330 (6th Cir., June 3, 2003).

6th Circuit finds unavailing claimant’s Rule 60(b) argument that he was excusably neglectful because he did not violate any court order. (620) Reyes pleaded guilty to marijuana violations and agreed to forfeit his interest in property used to commit the offense, including real property. The district court entered a preliminary order of forfeiture, and the government gave notice to all interested parties. Reyes’ wife’s father filed a petition and claim as a warranty deed holder to the real property. The government served discovery on him regarding his claim. He did not respond, so the government filed a motion to compel discovery. After still failing to produce the requested discovery, the district court granted the government’s motion to strike his claim. Claimant then filed a Fed.R.Civ.P. 60(b) motion to set aside judgment, which was denied. The Sixth Circuit found claimant’s’ Rule 60(b) arguments--excusable neglect and mistake of law, arguing that he had not violated any court order—unconvincing and affirmed. U.S. v. Reyes, 2002 WL 2026553 (6th Cir. 2002) (unpublished).

6th Circuit says “law of the case” precludes second Rule 60(b) motion re-raising issue decided in the first. (620) Claimant filed a Rule 60(b), Fed. R. Civ. P., motion seeking to invalidate earlier decisions of a district court and the Sixth Circuit in a property forfeiture case. The Sixth Circuit ruled against him. Claimant later filed a second Rule 60(b) motion asking the courts to reverse themselves in light of a subsequent opinion of the Second Circuit. The Sixth Circuit held that the doctrine of the “law of the case” precluded reopening the matter. U.S. v. Real Property, 194 F.3d 1315 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Property, 194 F.3d 1315 (6th Cir. 1999) (table) (unpublished)."
6th Circuit upholds denial of Rule 60(b) motion for failure to allege proper ground for relief. (620) The DEA seized and adminis​tratively forfeited jewelry, cash, and an automobile from defendant in connection with his drug prosecution. Four years later, defendant filed a Rule 41(e), Fed. R. Crim. P., motion for return of the property, alleging that the DEA had failed to follow proper procedures to provide him with notice of the forfeitures. The district court denied the Rule 41 motion, noting that the DEA had attempted to provide notice by mail to his home address and to a jail in which he had been incarcerated, and that defendant never alleged he did not receive notice. Defendant failed to file a timely appeal of the denial, but instead sought relief through another motion in the district court under Rule 60(b) of the Federal Rules of Civil Procedure. This motion was also denied. The Sixth Circuit upheld the denial because defendant failed to allege any ground for relief specified in the rule. There was no claim of excusable neglect, newly discovered evidence, fraud, a void or satisfied judgment, or any other reason justifying relief. U.S. v. Payton, 193 F.3d 415 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Payton, 193 F.3d 415 (6th Cir. 1999) (table) (unpublished)."
7th Circuit holds that district court did not abuse its discretion by denying claimant’s motion to reconsider a default judgment. (620) The government filed a civil judicial forfeiture action against a 2000 Mercedes Benz, claming that the car was acquired with the proceeds of wire fraud. The car’s owner, who was under indictment for the underlying wire fraud scheme, filed a claim to the Mercedes, after which the district court set a trial date and directed that all discovery be completed in a year. The claimant never responded to the government’s discovery requests, including failing to answer questions at his deposition at which his lawyer failed to show. The claimant filed a pro se motion for a protective order, after which the government moved for a default judgment on the grounds that the claimant had failed to cooperate with discovery. The district court granted the government’s motion under F.R.Civ.P. 37(a)(2)(C). However, there is no such rule. A typographical error was made; the Rule should have been 37(b)(2)(C). The default judgment was not appealed due to the claimant’s failure to file a notice of appeal within the 60 day deadline under the F.R.A.P. Eighteen months after the entry of the default judgment, the claimant filed a Rule 60(b)(4) motion to set aside the default judgment, arguing that the judgment was void because it was premised on a non-existent rule. The district court denied the Rule 60(b) motion on the basis that such a motion cannot be used to raise arguments that could have been made on direct appeal. The district court also amended the judgment to correct the typographical error. The claimant then moved under F.R.Civ.P. 59(e) to alter or amend the order denying his Rule 60(b) motion. That motion was also denied, holding that Rule 59(e) is inapplicable to rulings on post-judgment motions. The 7th Circuit held that the Rule 60(b) motion to set aside or vacate the default judgment was properly denied. The 7th Circuit agreed with the claimant that the district court erred in denying his Rule 59(e) motion to alter or amend its order denying the Rule 60(b) motion. The 7th Circuit found that Rule 59(e) may be used to alter or amend an order denying a Rule 60(b) motion, which is itself a final and appealable decision. But, the 7th Circuit noted, a Rule 59(e) motion should be granted only when there is newly discovered evidence or the court has made a manifest error of law or fact. Because the claimant’s Rule 59(e) motion did not present any new evidence, the 7th Circuit held that the district court did not abuse its discretion by denying his motion to reconsider the default judgment. Affirmed. U.S. v. Mercedes-Benz 2000 Model S400, 2003 WL 22977488 (7th Cir., Dec. 16, 2003)
7th Circuit says ineffective assistance will not excuse default as 6th Amendment does not cover forfeitures. (620) Thirteen years after a default judgment of forfeiture was entered against claimant’s property, he filed a motion for relief from judgment under Fed. R. Civ. P. 60(b). The district court dismissed the action as untimely under both Rules 60(b)(1) and 60(b)(6). The Seventh Circuit affirmed on the same ground, holding in addition that claimant lacked standing to contest the forfeiture because he never filed a claim to the property or an answer to the complaint. Moreover, his default could not be excused by the alleged ineffective performance of his attorney because “the Sixth Amendment right to effective assistance of counsel does not extend to forfeiture proceedings and, therefore, ineffective assistance cannot constitute good cause for the default.” U.S. v. $284,960.00 in United States Currency, 139 F.3d 902 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. $284,960.00 in United States Currency, 139 F.3d 902 (7th Cir. 1998) (table) (unpublished)."
7th Circuit finds federal government not barred from civil forfeiture by state plea agreement. (620) Claim​ants were prosecuted by state authorities after a search disclosed the marijuana grow operation in the basement of their home. They pleaded guilty to state charges pursuant to an agreement that did not include a forfeiture provision. Thereafter, federal authorities filed a civil forfeiture action against the home. Claimants contended that because a DEA agent had assisted in the state investigation and may have been privy to the provisions of the state plea agreement, the federal government had, in effect, “adopted” the state case and agreed by implication not to seek the additional sanction of forfeiture. The Seventh Circuit disagreed. There was no proof that any federal decision-maker knew of the terms of the state agreement in advance, much less encouraged or ratified it. There was no promise by state authorities that claimants would not be subject to later forfeiture, much less any corresponding promise from a federal official. Accordingly, claimants’ due process argument failed. U.S. v. One Parcel of Real Estate Located at 25 Sandra Court, Sandwich, Illinois, 135 F.3d 462 (7th Cir. 1998).xe "U.S. v. One Parcel of Real Estate Located at 25 Sandra Court, Sandwich, Illinois, 135 F.3d 462 (7th Cir. 1998)."
7th Circuit holds misconduct by claimant’s attorney not ground for voiding forfeiture. (620) Claimant was convicted of drug trafficking and the government civilly forfeited his real estate and cars. Several of claimant’s close relatives, represented by claimant’s criminal attorney, purportedly filed claims against the property. In general, their claims were unsuccessful and after they failed claimant sought return of the property via a Rule 60(b), Fed. R. Civ. P., motion. He claimed, inter alia, that he should be afforded relief because his attorney forged the signatures of the relatives on the verified claims. The Seventh Circuit noted that “an attorney’s negligence, gross negligence, or even intentional misconduct still [binds] his client and [is] not grounds for Rule 60(b) relief from forfeiture judgments.” Moreover, claimant’s motion fails, not because his lawyer may have filed fraudulent claims on behalf of his relatives, but because claimant failed without excuse to file a timely claim on his own behalf. U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997).xe "U.S. v. 8136 S. Dobson Street, Chicago, Illinois, 125 F.3d 1076 (7th Cir. 1997)."
7th Circuit upholds dismissal of motion to set aside forfeiture despite egregious govern​ment conduct. (620) In July 1993, petitioner filed a pro se civil motion seeking the return of funds that had been seized and administratively forfeited in 1989. The district court concluded that petitioner's request fell outside the two year statute of limitations, and entered judgment in favor of the government in January 1994. Petitioner did not appeal, but moved for reconsideration. The district court treated this as a motion to set aside a judgment under Fed. R. Civ. P. 60(B), and denied the motion. On appeal, the Seventh Circuit affirmed. The court agreed that the government's conduct was egregious. DEA agents made no effort to ensure that petitioner received notice of the forfeiture, sending notice to his home even though they were aware that he was incarcerated. However, the district court properly concluded, based on petitioner's July 1991 letter to the DEA, that he had prior knowledge of the forfeiture. The government's misrepresentations alleged by petitioner had no relevance to the district court's judgment. Williams v. DEA, 51 F.3d 732 (7th Cir. 1995).xe "Williams v. DEA, 51 F.3d 732 (7th Cir. 1995)."
8th Circuit holds incarceration is not an exceptional circumstance under F.R.Civ.P. 60(b)(1)’s excusable neglect provision. (620) Government brought a civil forfeiture proceeding and moved for summary judgment, and the claimant failed to oppose the motion within the time allocated by local rule. Claimant’s attorney later moved to set aside the summary judgment claiming the 14-day response period provided inadequate time to communicate with his incarcerated client. The court held that excusable neglect under Rule 60(b)(1) is limited to showings of exceptional circumstances, and claimant could have requested a time extension. United States v. 40 Acres of Land, 221 F.3d 1344 (8th Cir. 2000) 

8th Circuit holds incarceration is not an exceptional circumstance under F.R.Civ.P. 60(b)(1)’s excusable neglect provision. (620) Government brought a civil forfeiture proceeding and moved for summary judgment, and the claimant failed to oppose the motion within the time allocated by local rule. Claimant’s attorney later moved to set aside the summary judgment claiming the 14-day response period provided inadequate time to communicate with his incarcerated client. The court held that excusable neglect under Rule 60(b)(1) is limited to showings of exceptional circumstances, and claimant could have requested a time extension. United States v. 40 Acres of Land, 221 F.3d 1344 (8th Cir. 2000) 

9th Circuit says invalidating criminal convic​tions did not void later civil forfeiture. (620) Claimants were convicted of structuring finan​cial transactions to avoid reporting require​ments, in violation of 31 U.S.C. §5324(3). Thereafter, the government civilly forfeited their house and car. Claimants’ convictions were invalidated by the decision in Ratzlaff v. U.S., 510 U.S. 135 (1994). The Ninth Circuit nonetheless declined to void the civil judgment of forfeiture. “[A] change in the law after a judgment has become final does not compel reopening a final judgment under Rule 60(b)(6).” No extraordinary circumstances existed meriting such relief. Duran v. U.S., 139 F.3d 904 (9th Cir. 1998) (table) (unpublished).xe "Duran v. U.S., 139 F.3d 904 (9th Cir. 1998) (table) (unpublished)."
9th Circuit holds Good violation does not invalidate forfeiture or allow Rule 60(b)(4) relief. (620) A convicted criminal defendant moved pursuant to Fed. R. Civ. P. 60(b)(4) to vacate the civil forfeiture of his real property. He argued that the government violated the rule of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), by failing to provide pre-seizure notice and hearing. The Ninth Circuit found that, even if claimant’s allegations were true, a Good violation would not invalidate the forfeiture, and thus claimant was not entitled to relief under Rule 60(b)(4) which permits relief where a judgment is void. Moreover, because claimant did not file his motion within one year of the entry of judgment, he was not entitled to relief under Rule 60(b)(3) (concerning fraud or misconduct by an opposing party). U.S. v. Vacant Property, 129 F.3d 129 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Vacant Property, 129 F.3d 129 (9th Cir. 1997) (table) (unpublished)."
10th Circuit denies constitutional claims in Rule 60(b) motion. (620) The government successfully prosecuted claimant Donald Austin for money laundering, and also filed a related civil forfeiture action in Colorado seeking forfeiture of real property in New Mexico. The Tenth Circuit found that the Colorado District Court lacked in rem jurisdiction over the New Mexico property, but had in personam jurisdiction over the record owner of the property, Nitsua Management (a company controlled by claimant Austin). U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994). Consequently, the district court could enter judgment against Nitsua. In May 1997, Austin filed a Fed. R. Civ. P. 60(b) motion, alleging that the judgment was void because it violated the double jeopardy and excessive fines clauses. The Tenth Circuit ruled that the forfeiture order against Nitsua was not prior jeopardy. The Colorado forfeiture proceeding retained its character as an in rem civil forfeiture even though the asserted basis of jurisdiction was in personam. Moreover, Austin was not a party to the forfeiture, despite the fact that the order of forfeiture rested in part on the determination that Nitsua was the alter ego of Austin. The Tenth Circuit also denied claimant’s excessive fines claim. U.S. v. 51 Pieces of Real Property, Roswell, New Mexico, 153 F.3d 729 (10th Cir. 1998) (table) (unpublished).xe "U.S. v. 51 Pieces of Real Property, Roswell, New Mexico, 153 F.3d 729 (10th Cir. 1998) (table) (unpublished)."
11th Circuit holds criminal forfeiture may not be challenged through Rule 60(b). (620) Defendant and his brother were convicted in 1991 of structuring and food stamp fraud. Part of each brother’s criminal sentence was a criminal forfeiture order of real property or cash in lieu of real property. Defendant did not appeal the criminal forfeiture order against him. Instead, six years after his conviction, he filed a motion under Fed. R. Civ. P. 60(b) seeking to have the forfeiture set aside. The Eleventh Circuit affirmed the district court’s denial of the motion, saying, “Rule 60(b) simply does not provide for relief from judgment in a criminal case….” U.S. v. Mosai, 138 F.3d 1365 (11th Cir. 1998).xe "U.S. v. Mosai, 138 F.3d 1365 (11th Cir. 1998)."
California District Court holds excessive fines claim not cognizable in Rule 60(b) motion. (620) Claimant was convicted of smuggling 56 tons of marijuana and hashish into San Francisco. The government also seized and civilly forfeited $292,888.04 in currency. Following an unsuccessful appeal of the civil forfeiture judgment against the cash, claimant filed a Rule 60(b), Fed. R. Civ. P., motion seeking return of the funds or other equitable relief. He argued, inter alia, that the forfeiture constituted an excessive fine under the Eighth Amendment. The district court that this claim did “not concern the District Court’s jurisdiction or its authority to enter the judgment,” and thus was not cognizable under Rule 60(b). U.S. v. $292,888.04, 1999 WL 1012320 (N.D. Cal. 1999) (not reported in F.Supp.).xe "U.S. v. $292,888.04, 1999 WL 1012320 (N.D. Cal. 1999) (not reported in F.Supp.)."
Florida District Court asserts jurisdiction over procedural challenge to administrative forfeiture. (620) The DEA administratively forfeited money and a car used to purchase drugs and claimant filed a motion in his criminal case to set aside the forfeiture. The district court treated the motion as one under Rule 60(b), Fed. R. Civ. P., rather than a motion for return of property under Rule 41(e), Fed. R. Crim. P. The court rejected the government’s argument that it lacked jurisdiction over the motion once the administrative forfeiture proceedings had concluded. Citing In re Sixty Seven Thousand Four Hundred Seventy Dollars ($67,470.00), 901 F.2d 1540, 1545 (11th Cir. 1990), the court found that it had jurisdiction so long as claimant’s motion was based on defects in the administrative forfeiture procedure, rather than on the merits of the agency’s forfeiture decision. U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998).xe "U.S. v. Derenak, 27 F.Supp.2d 1300 (M.D. Fla. 1998)."
Illinois District Court asserts jurisdiction over Rule 60(b) motion where plaintiff claims lack of notice. (620) The government arrested plaintiff in Chicago and seized jewelry and cash as drug proceeds. The valuables were adminis​tratively forfeited. After he was convic​ted of drug offenses, plaintiff was incarcerated in Texas. He filed an action in the Northern District of Illinois seeking return of the valuables and alleging that he had never received notice of the administrative forfeiture. The district court found that it had initial jurisdiction over the claim pursuant to 28 U.S.C. §1355(b) because the property was seized in the Northern District of Illinois. The court went on to note that, although it loses jurisdiction for most purposes once a federal agency initiates administrative forfeiture, it retains jurisdiction over claims alleging a failure of proper notice. Hence, the plaintiff was allowed to proceed. Cabezudo v. U.S., 1998 WL 544956 (N.D. Ill. 1998) (not reported in F.Supp.).xe "Cabezudo v. U.S., 1998 WL 544956 (N.D. Ill. 1998) (not reported in F.Supp.)."
Massachusetts District Court denies Rule 60(b) motion brought by aggrieved victims of fugitive’s criminal actions. (620) After presenting confidential information to the court, the government in 1996 obtained a forfeiture judgment for lottery proceeds payable to James Bugler, who was under indictment for racketeering and was a fugitive from justice. Four years later, the government filed an informational filing that certain information offered by a subsequent cooperating witness was inconsistent with the basis upon which the forfeiture judgment had been obtained. Three new claimants appeared, seeking to reopen and vacate the forfeiture judgment under F.R.Civ.P. 60(b). They sought to recover the lottery funds worth approximately $2.5 million. The claimants had been adversely affected by Bugler’s criminal actions. The D. Massachusetts district court noted that Rule 60(b) seeks to balance the need for finality in the court’s judgments against the need for accuracy and integrity in the court’s process. The D. Massachusetts district court denied the Rule 60(b) motion because the claimants could not avoid the one-year time bar to newly acquired evidence. Neither could they demonstrate exceptional circumstances permitting reopening of the judgment. .S. v. One Sixth Share of James J. Bulger in Mass Millions Lottery Ticket, 2002 WL 550405 (D.Mass 2002).

New Hampshire District Court rules successful 60(b) motions demand good reason for claimant’s default and more than mere conclusory assertions of merit. (620) After a court order of default judgment against defendants-in-rem, claimant moved to set aside the judgment under Fed. R. Civ. P. 60(b)(1).  Claimant argued that she could not decide whether to file a claim, and therefore, her attorney did not possess the authority to file a timely claim. The court held that Rule 60(b) is a “vehicle for extraordinary relief” and claimant failed to show good reason for her default and her conclusory assertions of merit did not satisfy her burden under Rule 60(b). U.S. v. $230,963.88 in U.S. Currency, 2001 WL 274841 (D.N.H. 2001) (unpublished opinion). 
New York District Court denies motion for relief from judgment where claimant had no interest in the forfeited properties. (620) Defendant was convicted of a massive fraud and money laundering scheme involving his office equipment leasing company. He was convicted of many of the fraud counts and the jury returned a special verdict requiring him to forfeit $109 million. At a hearing to determine the defendant’s interests in three parcels of real property, the court concluded that the defendant had purchased the properties with his funds and put the properties into his wife’s name as part of a scheme to defraud creditors. Because the government had not been able to locate the $109 million by due diligence, title and interest in the properties were forfeited as substitute assets. In a related motion to U.S. v. Bennett, infra, the defendant’s wife filed claims with respect to two of the properties. The Southern District of New York District Court determined that her interest in the properties was not superior to that of her husband, the defendant, and he had purchased the properties with money procured by fraud and titled them to her to deceive creditors. Thus, the defendant’s transfers of the properties to his wife constituted fraudulent conveyances under the New York Debtor and Creditor Law. The defendant’s wife’s motion to alter or amend the judgment of forfeiture, pursuant to Rule 59, and for relief from the forfeiture judgment, pursuant to Rule 60, was denied. U.S. v. Bennett, 2004 WL 736928 (S.D.N.Y., Apr. 5, 2004).

New York District Court finds Rule 60(b) motion untimely. (620) In 1989, the FBI seized and administratively forfeited over $17,000 in cash from petitioner. In 1994, petitioner contested the forfeiture, claiming lack of proper notice; the district court dismissed his claim in an April 1996 order. In January 1998, petitioner filed a motion for relief from the 1996 judgment pursuant to Rule 60(b), Fed. R. Civ. P. The district court found it untimely. It was not filed within one year of the judgment as required for motions filed pursuant to Rule 60(b)(1), (2), or (3). Nor was the motion made within a “reasonable time” as required under Rule 60(b)(4), (5), or (6). Petitioner offered no explanation for waiting nearly two years to seek relief from the 1996 judgment. Bye v. U.S., 1998 WL 635546 (S.D.N.Y. 1998) (not reported in F.Supp.).xe "Bye v. U.S., 1998 WL 635546 (S.D.N.Y. 1998) (not reported in F.Supp.)."
Pennsylvania district court voids default judgment of forfeiture because incarcerated claimant did not receive actual notice, and notice served on criminal attorney not retained for civil forfeiture matter was insufficient. (620) The Government indicted Marcel and 12 others with drug trafficking, with a forfeiture count concerning real property in Sunrise, Florida, of which Marcel was the owner of record. Pending the case, the property was sold and the proceeds were deposited into an escrow account. The government later filed a civil complaint for forfeiture and warrant of arrest in rem against the money in the escrow account, and personally served Marcel’s wife Ana with the complaint. Responding to the warrant of arrest, Marcel’s criminal attorney Rosen remitted the $57,537.70 in the escrow account to the Department of Justice, however, no statement of interest was filed, and the government filed a request for entry of default. At Marcel’s sentencing six days later, the court dismissed the remaining counts in the indictment, including the forfeiture count. The Court then issued a final civil order of forfeiture with respect to the $57,537.70. Nine months later, Marcel filed a motion for return of property, arguing that the Government failed to provide him with adequate notice of the forfeiture action and that the Court dismissed the forfeiture counts. Marcel alleged that he first learned of the forfeiture during a telephone conversation with his wife well after the Court had issued the final order of forfeiture, and that during a jailhouse visit from one of his attorneys in the criminal proceedings, they discussed his signing a release of the money. In its opposition, the government asserted that Marcel also was served through his attorney of record, who agreed to accept service, and that Marcel's own motion revealed that he knew of the forfeiture action. The court first held that at a minimum, due process requires that when a potential claimant is in the government's custody and detained at a place of its choosing, notice of a pending forfeiture proceeding, administrative or judicial, must be mailed to the detainee at his or her place of confinement. Fed.R.Civ.P. Supp. R. G(4)(b)(iii)(c) also specifically and unconditionally provides that notice sent to a potential claimant who is incarcerated must be sent to the place of incarceration. Here, the Government made no attempt to mail notice of the forfeiture proceeding to Marcel or any other place of confinement. Moreover, the government offered no authority to support its argument that Marcel was served through his attorney of record or, more generally, that an apparent brief discussion of the civil forfeiture proceeding between Marcel and his attorney of record in the separate and distinct criminal proceeding constitutes adequate notice. Nor could it, for the Third Circuit Court of Appeals has held that service on an attorney who represented a claimant in a criminal proceeding could not constitute actual notice for purposes of a civil forfeiture proceeding, since the claimant, prior to notice, would not have been a party to forfeiture proceeding and, accordingly, could not have retained counsel therefor. Thus, because the government failed to provide constitutionally adequate notice of the forfeiture proceedings to Marcel, the Court declared the final order of forfeiture issued in those proceedings void pursuant to Federal Rule of Civil Procedure 60(b) (4). U.S. v. Marcel, 2008 WL 5047768 (M.D.Pa. 2008) (November 24, 2008).

Pennsylvania District Court finds Rule 60(b) motion untimely and barred by collateral estoppel. (620) In 1993, claimant pled guilty to drug trafficking pursuant to a plea agreement that specified the property was subject to forfeiture. The property was civilly forfeited without objection by claimant. In 1996, claimant filed a §2255 motion to vacate his sentence on the ground that the judge failed to explain the forfeiture consequences of his guilty plea during the colloquy. The motion was denied. In 1997, claimant filed the instant motion challenging the civil forfeiture on the same ground advanced in his unsuccessful §2255 motion. The district court ruled: (1) the motion was barred by the doctrine of collateral estoppel because claimant had previously litigated and lost the same issue in the §2255 context; (2) the motion was filed beyond the one-year limitation of Rule 60(b)(1), and was not filed within a “reasonable time” as required by Rule 60(b)(6), and was thus untimely; and (3) claimant’s plea was in any event knowing and voluntary, and the motion was thus without substantive merit. U.S. v. Real Property Located at 1323 South 10th Street, Philadelphia, PA, 1998 WL 470161 (E.D. Pa. 1998) (not reported in F.Supp.).
