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UNITED STATES DISTRICT COURT   

EASTERN DISTRICT OF CALIFORNIA

	MATTHEW MONTAGUE, 



Plaintiff,

vs.

COUNTY OF KERN; KERN COUNTY SHERIFF’S DEPARTMENT; DEPUTY RICHARD GARRETT; DEPUTY J. RUPE and DOES 1-10, Inclusive,



Defendants.
	)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
)

)
	CASE NO. 1:06-CV-00396-OWW-TAG 
NOTICE OF MOTION AND MOTION TO COMPEL PRODUCTION OF PERSONNEL RECORDS OF DEPUTY GARRETT AND DEPUTY RUPE; DECLARATION OF JOSEPH H. LOW IV; MEMORANDUM OF POINTS AND AUTHORITIES IN SUPPORT OF PLAINTIFF’S MOTION); 
DATE:   May 21, 2007

TIME:   10:30 a.m.

DEPT:   US District Court

               Bankruptcy Courtroom

               1300 18th Street, Suite A
               Bakersfield, CA 93301

Date cleared by Deputy Clerk.
Plaintiff’s Counsel to appear telephonically


TO DEFENDANTS ABOVE NAMED and THEIR ATTORNEY OF RECORD:

THIS MOTION IS MADE FOLLOWING THE CONFERENCE OF COUNSEL PURSUANT TO LOCAL RULE 37-251 WHICH TOOK PLACE ON 4/19/07 VIA PERSONAL APPEARANCE.

PLEASE TAKE NOTICE that on May 21, 2007, at 10:30 a.m.. or as soon thereafter as counsel may be heard in the courtroom of the above-entitled court, the plaintiff will and hereby moves for an order that the above-notice defendants make available the material described below regarding the following named Kern County Sheriff Deputy’s responsible for the arrest of the plaintiff in the above entitled matter.

1. Deputy Richard Garrett; and
2.  Deputy J. Rupe.

The Pitchess information sought by the Plaintiff from the personnel records of the above named officers of the Kern County Sheriff Department includes the following: 

1. Complaints filed by civilians, fellow officers or others;

2. Records of Discipline;
3. Performance reviews;
4. Government Code Section 910 forms;

5. Employment applications and evaluations;

6. Termination records;

7. Letters from court officers concerning Deputy Garrett, or Rupe;
8. Training files;

9. Supervisor discipline notes whether informal or formal; and

10. Any internal or external investigations regarding potential misconduct by the above named officers.

DATED: April 29, 2007



Respectfully Submitted,











THE LAW FIRM OF JOSEPH H. LOW IV 






By:
______________________________












Joseph H. Low IV, 

Attorney for Plaintiff 

MATTHEW MONTAGUE

MEMORANDUM OF POINTS AND AUTHORITIES

STATEMENT OF FACTS

On the evening of January 21, 2005, Plaintiff was visiting a friend, Liz Anderson, at her home located in Rosamond, California.  
Kern County Sheriff dispatched officers to Ms. Anderson’s home. Once there, Ms. Anderson told the officers “There is no problem here.”


Plaintiff, Matthew Montague had left the residence and was proceeding home on foot. At one point, a Kern County Sheriff’s vehicle drove past plaintiff, Matthew Montague, and did a U-turn to face plaintiff.   There was one officer in the sheriff’s vehicle; Deputy J. Rupe.  Deputy Richard Garrett approached Montague from behind on foot.  

Deputy J. Rupe then said to plaintiff, “Hey, come here.”  When Plaintiff heard this, he turned around, put his hands in the air and said, “Yes, sir, what’s the problem?”  

However, as Plaintiff faced the deputy who had spoken to him, Kern County Sheriff Deputy, Richard Garrett, rushed at Plaintiff, spun him around, and tackled him, knocking him to the ground.  While Plaintiff was on the ground, Deputy Garrett was on top of Plaintiff, hitting him in the kidney area and stating, “Stop resisting.”  Plaintiff told Deputy Garrett “I’m not resisting.  Just tell me what you want me to do.”  At no time did Plaintiff attempt to flee.

Deputy Garrett then handcuffed plaintiff picked him up by his shirt and pushed him over the squad car and began to search him.  He was then placed into the back of the squad car and read his Miranda rights. At no time did Deputy Rupe, who was with Deputy Garrett, intervene to assist Plaintiff or to interfere with the unjustified brutality inflicted by Deputy Garrett upon Plaintiff.  Plaintiff sat in the back of the squad car for about thirty minutes.  During this time, deputies ran his name in the Bakersfield computer system; the deputies did not find record of any outstanding arrest warrant in the computer system.  While he was seated there, he advised the deputies that he was injured and requested medical care.  However, he did not receive it.  Plaintiff informed the officers that he was an insulin dependant diabetic and also informed both officers that he thought that his arm was broken.

Plaintiff was taken into the station, questioned and thereafter was released with no charges filed against him.  A copy of the Kern County Sheriff’s, Crime or Incident Report dated 1/22/05 is attached hereto as Exhibit “A”.  

Office, J. Rupe, who was present during the aforementioned unprovoked beating and use of excessive force against Plaintiff by Officer Richard Garrett, stood by and failed to intervene and prevent or stop any of Officer Garrett’s actions against Plaintiff, thereby also violating plaintiff’s right to due process of law by failing to prohibit or intervene in Officer Richard Garrett’s unprovoked beating and use of excessive force.
ARGUMENT
This Court Possesses Authority To Disclose Relevant Pitchess Material
Evidence Code section 1043 provides for discovery of peace officer personnel records as follows:

(a)
In any case in which discovery or disclosure is sought of peace officer personnel records or records maintained pursuant to section 832.5 of the Penal Code, or information from these records, the party seeking the discovery or disclosure shall file a written motion with the appropriate court or administrative body upon written notice to the governmental agency which has custody and control of the records.  The written notice shall be given at the times prescribed by subdivision (b) of section 1005 of the Code of Civil Procedure.  Upon receipt of the notice, the governmental agency shall immediately notify the individuals whose records are sought.

(b)
The motion shall include all of the following:

(1)
Identification of the proceeding in which discovery or disclosure is sought, the party seeking discovery or disclosure, the peace officer whose records are being sought, the governmental agency which has the custody and control of the records, and the time and place at which the motion for discovery and disclosure shall be heard.

(2)
A description of the type of records or information sought.

(3)
Affidavits showing good cause for the discovery or disclosure sought, setting forth the materiality thereof to the subject matter involved in the pending litigation and stating upon reasonable belief that the governmental agency identified has the records or information from the records.


As falling within the parameters of discoverable material under Evidence Code section 1043, Penal Code section 832.5 provides: (a)  Each department or agency in the state, which employs peace officers shall establish a procedure to investigate citizens’ complaints against the personnel of such departments or agencies, and shall make a written description of the procedure available to the public.

(c) Complaints and any reports or finding thereto shall be retained for a period of at least five years.
           All records sought as set forth in the Notice of Motion are relevant to the proper defense of this matter under Evidence Code Section 1043.  Other complaints filed against Deputy’s Garrett or Rupe, or records relating to other lawsuits may lead to evidence establishing a propensity for a lack of veracity, perjury, or other improper conduct, and certainly may lead to the discovery of admissible evidence directly on the issue of credibility, which is in contention in this case.  The Plaintiff believes that Deputy’s Garrett and Rupe are withholding documents, and are not being forthcoming about which documents they have in their possession.  The Plaintiff has made requests for the production of documents from Defendants regarding employment/personnel records, complaints, excessive force and discipline reports for Deputy’s Garrett and Rupe.  Plaintiff has had no response to these requests from Defendants.
          Records of discipline, Government Code Section 910 forms, employment applications and evaluations, termination records, complaints by civilians, letters from court officers concerning officer conduct and related personnel records have a direct bearing on Deputys Garrett and Rupe’s veracity, credibility, and bias. 

The Defendant requests the following records:

1. The names, address, and telephone numbers of all persons who have filed complaints with the Kern County Sheriff Department (hereafter referred to as “Kern Sheriff Department”), for acts indicating or constituting dishonesty, false arrest, and the fabrication of charges and/or evidence, by the above-named officer.  (Evidence Code Section 1045(a); Pierre C. v. Superior Court (1984) 159 Cal.App.3d 1120, Pitchess v. Superior Court (1974) 11 Cal.3d 531; Cadena v. Superior Court (1978) 79 Cal.App.3d 212; Arcelona v. Municipal Court (1980) 113 Cal.App.3d 523; Gonzales v. Municipal Court (1977) 67 Cal.App.3d 111.)

2. All statements, written or oral, by persons who have brought complaints against the above-named officer as described in Item 1 above.  (California Constitution Article I, Section 28(d); Caldwell v. Municipal Court (1976) 58 Cal.App.3d 377; Hinojosa v. Superior Court (1976) 55 Cal.App.3d 692; Gonzales v. Municipal Court, supra; In re Ferguson, 3 Cal.3d 525; People v. Taylor, (1986) 180 Cal.App.3d 622.)

3. The names, addresses, and telephone numbers of all persons interviewed by Kern Sheriff Department, its investigators and other personnel during investigation into complaints as described in Item 1 above, against the above-named officer.  (California Constitution Article I, Section 28(d); Evidence Code Section 1045(a); Caldwell v. Municipal Court, supra; Pitchess v. Superior Court, supra; Arcelona v. Municipal Court, supra; Kelvin L. Superior Court (1976) 62 Cal.App.3d 823; Lemelle v. Superior Court (1978) 77 Cal.App.3d 148; Gonzales v. Municipal Court, supra; People v. Wheller (1992) 4 Cal.4d 284; People v. Mickles, (1991) 54 Cal.3d 74; People v. Harris (1989) 47 Cal.3d 1047; In re Ferguson, supra; People v. Taylor, supra.
4. All statements, written or oral, made by persons interviewed by The Department, its investigators and other personnel during their investigation into complaints as described in Item 3, above.  (California Constitution Article I, Section 28(d); Evidence Code Section 1045(a); Caldwell v. Municipal Court, supra; Pitchess v. Superior Court, supra; Hinojosa v. Superior Court, supra; People v. Matos (1979) 92 Cal.App.3d 862; Gonzales v. Municipal Court, supra; People v. Harris, supra; In re Ferguson, supra; People v. Taylor, supra.)  

5. All tape recordings and/or transcriptions thereof, and notes and memoranda by investigating personnel of The Department made pursuant to investigations described in Items 1 and 3, above.  (California Constitution Article I, Section 28(d); Evidence Code Section 1045(a); Caldwell v. Municipal Court, supra; Pitchess v. Superior Court, supra; Hinojosa v. Superior Court, supra; People v. Matos, supra; Arcelona v. Municipal Court, supra; People v. Wheller, supra; People v. Mickle, supra; People v. Harris, supra; In re Ferguson, supra; People v. Taylor, supra.)

6. The names and assignments of investigators and the other personnel employed by The Department as described in Items 1 and 3, above.  (Caldwell v. Municipal Court, supra; People v. Wheller, supra; People v. Mickle, supra; People v. Harris, supra; In re Ferguson, supra; People v. Taylor, supra.) 

7. The written procedures established by Kern Sheriff Department to investigate citizen complaints against Kern Sheriff Department or its personnel.  (Penal Code Section 832.5(a).)

8. All records of Kern Sheriff Department concerning records of statements and opinions, including, but not limited to, findings, letters, formal reports, and oral conversations made by superior officers and fellow officers, of the above-named police officers, which pertain to acts indicating or constituting racial prejudice, dishonesty, false arrests, illegal search and seizure, the fabrication of charges and/or evidence, or any act demonstrating a morally lax character.  (California Constitution Article I, Section 28(d); Pierre C. v. Superior Court; Cadena v. Superior Court, supra; Hinojosa v. Superior Court, supra; Arcelona v. Municipal Court, supra; People v. Wheeler, supra; People v. Mickle, supra; People v. Harris, supra; In re Ferguson, supra, People v. Taylor, supra.)

9. All records of discipline imposed by Kern Sheriff Department upon the above-named police officers for conduct specified in Items 1 and 8, above.  (California Constitution Article I, Section 28(d); Evidence Code Section 1045(a); Arcelona v. Municipal Court, supra; Cadena v. Superior Court, supra; People v. Wheeler, supra, People v. Mickle, supra; People v. Harris, supra; In re Ferguson, supra; People v. Taylor, supra.) 

All records or manuals relating to citizens’ complaints (item 9) are also discoverable under Evidence Code Section 1043 and Penal Code Section 832.5 because those records go to the very heart of Deputy’s Garrett and Rupe’s credibility and veracity, and therefore should be disclosed.

This motion is brought in good faith with the belief that all material sought is directly relevant to the issues at hand and may lead to the discovery of admissible evidence.
CONCLUSION
Based upon the foregoing, the Plaintiff respectfully requests that this Court grant his Motion for Pitchess Material and order the material disclosed.  In compliance with Evidence

Code Section 1045(e), Plaintiff shall not use such material for any purpose other than the subject court proceedings.

DATED: April 29, 2007



Respectfully Submitted,
THE LAW FIRM OF JOSEPH H. LOW IV 





By:
______________________________












Joseph H. Low IV, 

Attorney for Plaintiff 

MATTHEW MONTAGUE

DECLARATION OF JOSEPH H. LOW IV
I, JOSEPH H. LOW IV, a duly sworn officer of the court of the State of California hereby swear to the following:

1. That this request for personnel records, documents and or information regarding Deputy’s Garrett and Rupe, is made with a good faith belief that the information exists.

2. That the information sought involves Deputy Garrett and Deputy Rupe’s lack of veracity and bias toward the Plaintiff.

3. That Plaintiff requested the disclosure of Deputy Garrett’s personnel file pursuant to Federal Rule 26(a)(1)(B) on February 27, 2007 and attached thereto as Exhibit “B”.

4. That the Plaintiff requested information in Plaintiff’s Discovery Requests for Production of Documents on March 13, 2007 to Deputy’s Garrett and Rupe and attached hereto as Exhibit “C” and Exhibit “D”.

5. That it is the Plaintiff’s position that Deputy Richard Garrett, unprovoked, beat plaintiff and used of excessive force and that Deputy Rupe, also violated Plaintiff’s right to due process of law by failing to prohibit or intervene in Officer Richard Garrett’s unprovoked beating and use of excessive force
6. That the information sought is relevant to the Plaintiff’s case.  The information sought could be evidence that the Plaintiff is entitled to receive and rely upon according to the law.  Further, it is information that a jury should consider when weighing the credibility of Defendants and those that may testify against the Plaintiff. Conduct committed by peace officers that allow a person to conclude that the officer may not be completely forthcoming is pertinent, relevant and discoverable to the Plaintiff.
7. That the information sought is pertinent to the plaintiff’s case for the reason listed above, but specifically in this case the information is pertinent for the following reason, lack of veracity.  
Dated:  April 29, 2007 






Respectfully Submitted,













By:____________________________________

Joseph H. Low IV

Attorney for the Plaintiff, Matthew Montague
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