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§270 Judicial Review
of Administrative Forfeitures



1st Circuit finds court had jurisdiction to consider claim that notice of forfeiture was defective. (270) Defendant pled guilty to various drug charges. Almost a year later, he filed a motion under Fed. R. Crim. P. 41(e) for the return of about $2,000 that was seized from him. The government argued that the money had been administratively forfeited. Defendant argued that the notice of the forfeiture was defective because he was incarcerated when it was sent, yet the government sent the notice to his home address and he never received it. The district court denied defendant's motion, but on appeal, the Second Circuit held that the district court had jurisdiction to consider defendant's claim that the notice of administrative forfeiture was defective. District courts have jurisdiction under 28 U.S.C. §1331 to entertain collateral due process attacks on administrative forfeitures. The fact that defendant termed his motion as under Rule 41(e) did not defeat the district court's jurisdiction. U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995).xe "U.S. v. Giraldo, 45 F.3d 509 (1st Cir. 1995)."
2nd Circuit denies untimely and procedurally defective effort to obtain return of seized property. (270) Plaintiff filed a pro se motion for return of seized property. The Second Circuit affirmed its denial. To the extent the motion purported to challenge judicial forfeiture pro​ceed​ings, it would be cognizable only as a motion under Rule 60(b), Fed. R. Civ. P. Even if such a motion were available to a non-party to a judicial forfeiture, the motion was untimely, having been filed four years after the judicial forfeitures at issue. To the extent the motion purported to challenge the probable cause supporting a prior administrative forfeiture, the court lacked jurisdiction to entertain such a claim. Jurisdiction would be available only to consider procedural deficiencies in the admin​istrative proceedings, and plaintiff suggest​ed no such deficiencies. Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished).xe "Concepcion v. U.S., 116 F.3d 465 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit says Rule 41(e) jurisdiction ends when administrative forfeiture filed. (270) In 1990, the DEA seized and administratively forfeited defendant’s property. In 1996, defen​dant filed a motion for return of the property under Rule 41(e), Fed. R. Crim. P., on the ground that not all of it was an instrumentality of drug-related crime. Because the criminal case against defendant had concluded, the district court construed the motion as a civil complaint, see Onwubiko v. U.S., 969 F.2d 1392, 1397 (2d Cir. 1992). It then dismissed the action because a district court lacks subject matter jurisdiction to review the substance of an administrative for​feiture action once commenced, and because defendant failed to follow the statutory proce​dures to contest an administrative forfeiture. The Second Circuit affirmed. U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished).xe "U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit upholds its own jurisdiction to consider issue of adequacy notice of adminis​tra​tive forfeiture written in English. (270) Claimant argued that the administrative for​feiture of his money was deficient because the government provided notice of seizure in English, which he was allegedly unable to understand because of his limited knowledge of the language. The 2nd Circuit upheld its jurisdiction to consider the issue, since a court has jurisdiction to correct an administrative forfeiture that is procedurally deficient. The English-language notice satisfied the require​ments of due process. The fact that defendant was imprisoned at the time he received notice did not alter this fact. It would be unreasonable to require the government to ascertain and then provide notice in the "preferred" language of a prison inmate or detainee, and would also establish an unwarranted favored status for such people. Toure v. U.S., 24 F.3d 444 (2d Cir. 1994).

2nd Circuit affirms dismissal of Rule 41(e) motion because administrative forfeiture had begun. (270) The 2nd Circuit affirmed the district court's dis​missal of claimant's motion under Fed. R. Crim. P. 41(e) for the return of his seized property, since the fed​eral gov​ernment had begun administrative forfei​ture proceed​ings. Once the federal gov​ernment properly commences a civil forfei​ture proceeding, it is the preroga​tive of the claimant to chose the forum of adjudication. A judicial action may be commenced by filing a claim and cost bond within a certain time period, or an adminis​trative forfeiture occurs by de​fault. Under all of these scenarios, the claimant is afforded the oppor​tunity to test the legality of the seizure in the forfei​ture proceeding. Consequently, once the administra​tive process has be​gun, the dis​trict court loses sub​ject mat​ter jurisdiction to adjudi​cate the matter in a Rule 41(e) motion. Here, the ad​ministrative forum afforded claimant the op​portunity to raise all objec​tions to the seizure. U.S. v. One 1987 Jeep Wrangler Automobile, 972 F.2d 472 (2d Cir. 1992).xe "U.S. v. One 1987 Jeep Wrangler Automobile, 972 F.2d 472 (2d Cir. 1992)."
4th Circuit finds district court lacks jurisdiction over pending administrative forfeiture. (270) AKI Entertainment, Inc. brought an action in federal district court challenging the DEA’s administrative forfeiture of currency seized from a company employee. The Fourth Circuit found that the district court had properly dismissed the action. A district court lacks jurisdiction to address claims of ownership of property during the pendency of administrative forfeiture proceedings. AKI Entertainment, Inc., 205 F.3d 1332 (4th Cir. 2000) (unpublished disposition).xe "AKI Entertainment, Inc., 205 F.3d 1332 (4th Cir. 2000) (unpublished disposition)."
5th Circuit refuses to intervene in admin​istrative forfeiture process to compel re​turn of non-porno​graphic materials. (270) After various pornographic materials were seized from defendant, defendant challenged the govern​ment's failure to return certain other items of property including non-porno​graphic photo​graphs of his children and fam​ily. The 5th Cir​cuit refused to invoke its mandamus power to com​pel the district court to order the immediate return of those items. The government was in the process of ad​ministratively forfeiting the non-contra​band mate​rials, and the remaining property would be returned to defendant at the conclusion of that process. An in​tervention into the ad​ministrative process would be premature. U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992).xe "U.S. v. Schmeltzer, 960 F.2d 405 (5th Cir. 1992)."
5th Circuit upholds appellate review of administrative forfeitures under 21 U.S.C. §877. (270) In Scarabin v. Drug Enforcement Administration, 919 F.2d 337 (5th Cir. 1990), the 5th Circuit found that it had jurisdiction under 21 U.S.C. §877 to review a DEA administrative forfeiture for the limited pur​pose of determining whether the DEA fol​lowed proper proce​dural safeguards. The DEA had rejected petitioner's claim on a tech​nicality, without review​ing the merits of the claim, and the 5th Circuit had re​manded with direc​tions for the DEA to consider the merits of petitioner's claim. On petition for rehear​ing, the DEA ar​gued that the legislative history and statutory language of §877 showed that judicial review of administrative forfei​tures is limited to forfeiture decisions by the Attorney General affecting the pharmaceutical and research indus​tries. The 5th Circuit re​jected this interpretation and the DEA's peti​tion for rehearing, reiterating that §877 clearly gave it jurisdiction to provide a lim​ited review of an administrative forfeiture order by the DEA. Scarabin v. Drug En​forcement Ad​ministration, 925 F.2d 100 (5th Cir. 1991).xe "Scarabin v. Drug Enforcement Ad​ministration, 925 F.2d 100 (5th Cir. 1991)."
5th Circuit orders DEA to review merits of pe​titioner's re​quest for remission. (270) Peti​tioner filed a motion with the DEA for expe​dited release of cash which had been seized from him during his arrest. The DEA de​nied the motion be​cause he used the wrong form. Peti​tioner filed no other pe​titions, and the DEA ad​ministratively forfeited the funds. The 5th Circuit found it had authority to review the agency's ac​tions to deter​mine whether the agency followed the proper procedural safe​guards. Judicial review on the merits of an admin​istrative forfeiture is barred when the petitioner elects an administrative remedy rather than a judicial one. How​ever, in this case, the DEA did not substantively re​view peti​tioner's case, choosing instead to dismiss the petition solely because it was not in the correct form. "The facts of this case illustrate the ordinary citizen's worst nightmare and his at​torney's worst fears of the morass of unre​viewable, short-fused administra​tive reg​ulatory practice." The court denied the petition to re​lease the property, but remanded the case to the DEA to consider the substance of peti​tioner's claim for remis​sion. Scarabin v. Drug Enforce​ment Administra​tion, 919 F.2d 337 (5th Cir. 1990).xe "Scarabin v. Drug Enforcement Administra​tion, 919 F.2d 337 (5th Cir. 1990)."
5th Circuit finds that district court had no ju​risdiction to hear Fed. R. Crim. P. 41(e) mo​tion to return seized pro​per​ty. (270) Defen​dant failed to file a bond to stop administrative forfeiture proceed​ings initiated against his property as required by 21 C.F.R. §1316.76. Defendant then filed a motion in the district court under Fed. R. Crim. P. 41(e) for the return of his property, which the district court denied for lack of jurisdic​tion. The 5th Circuit up​held the district court's action, find​ing that the Federal Rules of Criminal Procedure do not ap​ply to civil for​feiture of property for violation of a statute. Therefore, Rule 41(e) cannot provide a juris​dictional basis in a civil action. U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990).xe "U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990)."
6th Circuit remands case for further fact-finding where notice issue raised for first time on appeal. (270) Defendant was convicted of conspiracy to distribute cocaine. While the case was before the district court for sentencing, defendant moved under Rule 41(e), Fed. R. Crim. P., for return of, inter alia, $24,200 in cash seized from him during the criminal investigation. The district court denied the motion, finding that the government had administratively forfeited the money, that notice was sent to all known parties, that notice had been properly published, and that defendant had failed to file a timely claim. Moreover, the district court noted that defendant “did not argue failure to receive notice or constitutionally deficient notice.” Defendant appealed and raised the notice question for the first time. Despite the district court’s explicit findings, and defendant’s apparent waiver of the notice issue, the Sixth Circuit conducted a de novo review of the record regarding notice, concluded that it was insufficient for the court to decide on the adequacy of the notice provided, and remanded to the district court for further evidence on the point. U.S. v. Ray, 114 F.3d 1190 (6th Cir. 1997).xe "U.S. v. Ray, 114 F.3d 1190 (6th Cir. 1997)."
7th Circuit says court lacked jurisdiction to consider forfeiture while administrative pro​ceed​ing was pending. (270) After re​ceiving notice of the administrative forfeiture proceed​ings, claimant did not follow the ad​ministrative procedures for challenging the seizure and forfeiture. Instead, he filed a complaint in the district court challenging the seizure and forfeiture on constitutional grounds. The 7th Circuit ruled that the dis​trict court lacked subject matter jurisdiction because it was divested of jurisdiction over the forfeiture of claimant's currency when the DEA instituted administrative forfeiture pro​ceedings. Addition​ally, there was no basis for equitable jurisdic​tion over claimant's claim that the seizure of his currency violated the 4th Amendment, that the delay between the seizure and the forfeiture violated his 6th Amendment right to a speedy trial, or that the DEA's notice of seizure was deficient, because he could have raised these claims in the ad​ministrative proceeding. Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993).xe "Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993)."
8th Circuit finds jurisdiction to review due pro​cess in administrative forfeiture. (270) The district court denied defendant's motion to return his property as moot, relying on a DEA declaration that the property had been adminis​tratively forfeited. Defendant appealed, arguing that the court erred in refusing to con​sider whether DEA violated due pro​cess by not giving adequate notice of the administra​tive forfeiture. The 8th Circuit agreed, holding that federal courts have jurisdiction to review whe​ther an administrative forfeiture satisfies statu​tory and due process requirements. Judicial review is a funda​mental safeguard. The court rejected the contention that claimant had an adequate remedy at law through an action in the Court of Claims under the Tucker Act. Since In re Harper, 835 F.2d 1273 (8th Cir. 1988), the Court of Claims has repeatedly held it lacks jurisdiction to provide equitable relief for con​stitutional violations arising out of forfeiture pro​ceedings. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).xe "U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993)."
9th Circuit suggests INS vehicle forfeiture regulations violate due process. (270) Plaintiffs, whose vehicles had been seized pursuant to 8 U.S.C. §1324(b) for alleged immigration violations, brought a class action claiming that INS vehicle forfeiture regulations and practices were unconstitutional. The district court refused to certify the class, dismissed the constitutional claims on grounds of lack of jurisdiction and waiver, and in the case of the Eighth Amendment claims, on the merits. The Ninth Circuit reversed, strongly suggesting that INS vehicle forfeiture regulations are unconstitutional, both facially and as applied. Unlike the customs regulations followed in other areas of forfeiture, INS regulations do not require (and the INS does not provide) notice of the specific statute alleged to have been violated or of the factual basis for the seizure. Also, vehicle owners who opt for administrative rather than judicial review of seizures receive only a “personal interview” with an INS official, rather than a more complete adversarial hearing, and if the vehicle is forfeited, no statement of reasons is provided. The appellate panel said jurisdiction existed to consider these issues even though plaintiffs opted for administrative rather than judicial forfeiture. It remanded to reconsider the merits and the class certification. Judge Reavely dissented, arguing that plaintiffs waived their right to judicial review of these forfeitures by opting for administrative forfeiture proceedings. Gete v. Immigration and Naturalization Service, 121 F.3d 1285 (9th Cir. 1997).xe "Gete v. Immigration and Naturalization Service, 121 F.3d 1285 (9th Cir. 1997)."
9th Circuit holds that administrative forfei​ture remedy bars reliance on Rule 41 equi​table relief. (270) Appel​lant argued that the district court was required to return the seized prop​erty pursuant to his motion under Rule 41(e) Fed. R. Crim. P., upon the dismissal of the crimi​nal action for lack of prob​able cause to arrest him. The 9th Circuit rejected the argu​ment, holding that appellant had a remedy at law pur​suant to the administrative for​feiture scheme set forth in 19 U.S.C. §1608. It was not clear from the present record whether the ap​pellant lost the opportunity to invoke the ap​propriate statutory remedy provided by 21 U.S.C. §881-1(c) by failing to follow the procedures set forth in that statute and 19 U.S.C. §1608. But "[f]ailure to comply with a remedy at law does not make it inade​quate so as to require the district court to exer​cise its equitable jurisdic​tion." U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990).xe "U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990)."
9th Circuit holds that automobile lessor's failure to post a claim and bond did not de​prive court of equi​table jurisdic​tion. (270) The government suggested that the district court did not have jurisdiction to hear the automo​bile lessor's challenges to the validity of the for​feiture because the lessor failed to avail itself of the op​portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de​prive this court of jurisdiction to hear appel​lant's claims that appellant did not receive con​stitutionally ade​quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov​ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)." 

10th Circuit holds that district court retains jurisdiction to hear Rule 41(e) motion for return of property until government pub​lishes notice of seizure and intent to forfeit. (270) Due to the importance of giv​ing notice to po​tential claim​ants, the 10th Circuit held that an administrative forfeiture proceeding is not actually initiated until the government has pub​lished notice of the seizure and its intent to seek for​feiture. The district court had jurisdic​tion to entertain motions to return illegally seized property un​der Rule 41(e) until that notice was pub​lished. Thus the district court properly exercised Rule 41(e) jurisdiction over the seized currency. The notice was not pub​lished until two months after the 41(e) mo​tion was filed and one week after it was heard. The case was re​mand​ed to the district court to de​termine whether the defendant suffered ir​reparable injury under Rule 41(e). Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988).xe "Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988)."
D.C. Circuit holds that DEA’s letter denying claimant’s petition to proceed in forma pauperis was insufficient to satisfy DEA’s obligation to set forth reasons for its decision. (270) DEA initiated administrative forfeiture proceedings against $50,860 seized by local police from claimant’s van. Claimant filed a claim of ownership and an affidavit of indigency to waive the $5,000 cost bond. The company president also filed an affidavit setting forth his personal finances. DEA sent the claimant a letter denying the in forma pauperis application to waive the cost bond, stating that “the affidavit is not adequately supported.” Although the DEA letter was found to be insufficient to satisfy DEA’s obligation under the Administrative Procedure Act to set forth reasons for its denial decision, the D.C.Cir. also considered internal DEA memoranda that specified the grounds upon which the in forma pauperis request was denied. Finding the internal memoranda reasons for denial to be sufficient, and that remand would serve no purpose, DEA’s denial of claimant’s in forma pauperis application was affirmed. Tourus Records, Inc., v. Drug Enforcement Administration, 259 F.3d 731 (D.C. Cir. 2001). 

Massachusetts district court sets aside declaration of forfeiture because DEA failed to make reasonable efforts to ascertain Plaintiff's current address to send him written notice before forfeiting money. (210) (270)  Plaintiff challenged the administrative forfeiture of his money on the grounds that the government failed to provide him with any notice of the forfeiture proceedings and lacked probable cause for the forfeiture. The United States moves to dismiss on the ground that Plaintiff failed to meet the statutory requirements of the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”) and the court therefore lacked jurisdiction. Plaintiff moved for summary judgment. The DEA office in Boston had adopted the seizure of Plaintiff's currency, and mailed written notice of the seizure to the address he provided to the seizing officers. The letter was returned by the U.S. Postal Service marked “addressee unknown.” The DEA said it then performed a search for an alternative address for Plaintiff but did not find one. The government does not disclose how this search was conducted. Notice of the seizure also was published. After the time period for filing a claim had expired, the currency was forfeited.  The DEA later received a letter from Plaintiff's attorney arguing that he had not received notice of the seizure. The DEA rejected Plaintiff's allegation that notice was insufficient and informed him that the investigation was closed. Plaintiff then filed a motion for return of seized property pursuant to Fed.R.Crim.P. 41(g). The government pointed out that the police told Plaintiff that his money would not be released, told his parents that the currency had been turned over to the DEA, and provided them with the DEA contact information. The court noted that although Plaintiff plainly had knowledge of the seizure of his money by the local police, he contends that he did not have knowledge of the commencement of the DEA forfeiture proceedings, and did not have sufficient opportunity to file a timely claim. It was undisputed that the DEA failed to give him written notice of the commencement of forfeiture proceedings and information about how to make a claim. The legal question, then, was whether notice of a seizure alone is sufficient to meet the requirements of the due process clause. Although Plaintiff did not have a remedy under CAFRA, district courts retain the authority to entertain constitutional challenges to administrative forfeitures. In a challenge to the adequacy of notice under CAFRA, the court must determine whether the government provided appropriate notice of the seizure and the forfeiture proceedings in sufficient time to meet the requirements of the Due Process Clause. The government asserted that it took “reasonable steps” to provide Plaintiff with the necessary notice, however analysis of the adequacy of notice in a due process inquiry focuses on whether the notice given was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. The government need not engage in exhaustive or wasteful attempts at notification, but its efforts must nonetheless be reasonably designed to apprise the parties in interest of the currency of the forfeiture action. This depends, in turn, on what information was reasonably available to the government when it commenced the forfeiture proceeding. When the government knows or easily can ascertain the identity and whereabouts of a potential claimant, reasonableness requires the government, at a minimum, to take easily available steps in its attempt to notify the claimant. After the DEA's original notice to Plaintiff was returned marked “addressee unknown,” the DEA was required to make reasonable efforts to ascertain Plaintiff's current address before forfeiting the money. Because the police plainly knew Plaintiff had been registered at the Arbor Inn from January 2004 to the date of the initial seizure, the DEA could with minimal effort have discovered Plaintiff’s address simply by re-contacting the police or re-reading the police report about the seizure. There was no evidence this was done. Moreover, while the government offered evidence from public records that Plaintiff had a post office box and another listed address in Attleboro, no effort was made to send notice to these addresses either. Because the government did not take reasonable steps to discover Plaintiff's address, its efforts to notify Plaintiff of the forfeiture failed to meet the requirements of due process. The government's argument that publication notice was sufficient also failed. Although publication notice can satisfy constitutional requirements in some circumstances, it is generally insufficient when the government has, or can easily obtain, additional information regarding the location of the claimant that would be easy to utilize. It strained credulity to argue that a fine-print notice in The Wall Street Journal is reasonably calculated to give a man living out of suitcases in a local dive notice of a forfeiture. At the very least, a local paper should have been used.  Thus, the court set aside the declaration of forfeiture without prejudice to the right of the government to commence a subsequent forfeiture proceeding Volpe v. U.S., 2008 WL 1701730 (D.Mass. 2008) (April 14, 2008).

Michigan district court holds that seizure of property occurs when there is some meaningful interference with an individual's possessory interest in that property, and thus government must send forfeiture notice within 90 days of the freeze order; however, inadequate notice does not immunize property from forfeiture. (210, 270)   On January 18, 2006, Michigan police officers executed a search warrant at Plaintiff's home and two of his bank accounts were frozen.  On February 22, 2006, the Assistant Prosecuting Attorney informed the state court that the DEA elected to adopt the investigation, and on May 19, 2006, the DEA issued two Notices of Seizure relative to Plaintiff's two bank accounts. Both list a seizure date of April 14, 2006. Plaintiff maintained that the seizure notices were untimely under the Civil Asset Forfeiture Act of 2000, and requested a return of the funds seized.  The court found that the Civil Asset Forfeiture Reform Act of 2000 establishes time frames for notification of seizures under 18 U.S.C. §983(a)(1), and that where the property initially is seized by state authorities and then turned over to a federal agency, notice shall be sent no more than 90 days after the date of seizure by the state.  If the government does not send notice of a seizure of property timely and no extension of time is granted, the government must return the property to that person without prejudice to the right of the government to commence a forfeiture proceeding at a later time.  According to Plaintiff, his property was seized when the order freezing his bank accounts was entered on January 18, 2006, but the government did not provide notice until May 19, 2006, well after the expiration of the 90-day deadline for notice established in the statute.  The government argued that the order freezing Plaintiff's bank accounts did not constitute a seizure for purposes of the statute; that freezing alone cannot serve as a basis for the turnover of the bank account proceeds by state authorities to a federal law enforcement agency because the police never took possession or had actual control of the account proceeds. Therefore, turnover was a "legal and factual impossibility," and it was not required to send notice within 90 days of the freeze order.  The Court rejected that argument, because a seizure of property occurs when there is some meaningful interference with an individual's possessory interest in that property.  The government then claimed that any failure to give proper notice was minimized by the filing of a civil forfeiture complaint.  The court agreed.  The government secured an arrest warrant in rem for the account proceeds, and another set of statutory provisions governs those proceedings. In addition, the statutory provision at issue made it abundantly clear that inadequate notice does not immunize property from forfeiture, and Plaintiff is free to litigate the merits of his dispute in the forfeiture proceedings.  Salmo v. U.S., 2006 WL 2975503 (E.D.Mich.) (Oct. 17, 2006).

Michigan district court holds that U.S. Customs had no right to deny an administrative claim based on standing. (250, 270) U.S. Customs seized $380,000 from an account held by Ahmed Salame at the Huntington National Bank in Dearborn, Michigan, and then notified Plaintiff Hammoud that the facts available to Customs indicated he had an interest in the seized property and that he had the right to file a petition for relief. Plaintiff filed such a petition, but after approximately three years of review, Customs informed him in a letter that it was denying his petition for relief. Customs stated that when a person gives money to another to transmit it to a third party, that person becomes an unsecured general creditor of the transmitter, and thus has no Article III standing to challenge the forfeiture of those funds and, in addition, plaintiff lacked statutory standing to challenge any forfeiture, in that as a general unsecured creditor he is not considered an "owner" within the meaning of the Civil Asset Forfeiture Reform Act of 2000. Shortly thereafter, Customs informed Plaintiff that if he wished to continue his claim for the seized funds he must either (1) file a supplemental petition setting forth new facts or evidence, or (2) file a claim to the property pursuant to 18 U.S.C. (983(a)(2) and request that this matter be referred for judicial forfeiture. Plaintiff chose the latter option and filed a timely claim. Three months later Customs responded by letter and explained that it would not accept Plaintiff's claim and would not refer the case for judicial forfeiture for the same reasons that it had denied his administrative claim, i.e., because Plaintiff was not an "owner" of the funds and accordingly did not have standing to bring a claim. Customs also published a notice in the Detroit Legal News of the seizure and of the government's intention to forfeit the property, including instructions that "any person who claims to have an ownership or possessory interest in this property, and desires to claim this property must file a claim with Customs." Plaintiff again filed a claim and Customs again refused to accept his claim. Plaintiff then filed a Complaint and Petition for Writ of Mandamus ordering the United States Customs Agency to release the $380,000 in seized funds, arguing that, despite the extraordinary nature of the remedy, mandamus is appropriate in the present case because Customs failed in its clear duty to file a complaint for forfeiture and because Plaintiff has exhausted his alternate remedies. The court agreed, holding that Customs( rationale for denying Plaintiff's claim is not permitted by 18 U.S.C. (983, which governs the rules for civil forfeiture proceedings. Other than the basic requirements for filing a claim, which Customs did not dispute that Plaintiff met, there are no additional requirements for filing a claim. Once a claim is properly filed, 18 U.S.C. (983(a)(3) is clear as to the government's responsibility to institute civil forfeiture proceedings within 90 days and, if it does not, it must promptly release the property and not take any further action to effect the civil forfeiture of such property in connection with the underlying offense. Pursuant to the above statutory provisions, Customs had a clear duty to file a complaint for forfeiture, and the statute does not give Customs the authority to impose any additional standing requirements. However, because Plaintiff did not show he has a clear right to have the seized $380,000 released, and the Court may retain the authority to extend the period for filing a civil forfeiture complaint "for good cause shown" pursuant to18 U.S.C. (983(a)(3)(A), and because Customs mistakenly believed it had the authority to reject Plaintiff's claim, the Court found good cause for extending the period in which the Government may institute civil forfeiture proceedings, and did not order the release of the seized funds as part of its order. It instead ordered Customs to accept Plaintiff's claim and to file a civil forfeiture complaint within the next 60 days. Hammoud v. Woodard, 2006 WL 381642 (E.D. Mich. 2006) (Feb. 17, 2006).

New Hampshire district court denies motion for return of property because claimant’s administrative “Petition for Return of Property” closely followed the language used in the DEA's notice to describe a petition for remission or mitigation as opposed to a claim. (270) The claimant was arrested on a fugitive from justice warrant issued in Massachusetts, and police seized $1,905 in cash found in his hotel room. After he received a notice from the Nashua Police Department that his money had been seized and that it would be subject to forfeiture under New Hampshire law, his counsel contacted the police about the return of his money but was told the police would hold the money pending the outcome of his criminal case in Massachusetts. Later, he received a notice of seizure from the DEA that stated he could petition for the return of his property through remission or mitigation or contest the forfeiture of his property in federal court, and that a petition for remission or mitigation must be filed with the DEA's forfeiture counsel within 30 days of the day he received the notice. The claimant said he sent a letter to his counsel asking her to file a claim with the DEA and that she told him she had filed a claim. Nevertheless, he also filed a “Petition for Return of Property.” The DEA also published newspaper notice of the forfeiture, and no claims were received in response. The DEA entered a declaration of forfeiture as to the money but continued to process the claimant’s petition. The DEA received a letter from the claimant in which he inquired about the status of his petition and indicated his return address at the Worcester House of Corrections, but the DEA did not respond to the inquiry until it sent him a letter denying his petition and explaining the process of requesting reconsideration of the denial. The letter was addressed to the claimant at the prison where he had previously been incarcerated. He sent the DEA a belated “claim” for his money, but the DEA responded that the case was closed. He then filed suit seeking to set aside the forfeiture. The court sided with the government, finding that it was undisputed that he received written notice of the seizure of his money and the forfeiture proceeding. His claim that the DEA mistakenly treated his petition as seeking a return of his property through remission or mitigation when he intended to file a claim contesting the forfeiture was also denied because his “Petition for Return of Property” closely followed the language used in the DEA's notice to describe a petition for remission or mitigation. Nothing in the record presented suggested that the DEA's decision to follow the administrative process, as opposed to treating the petition as a claim, resulted from errors of procedure and form or the government's own misconduct. Rodriguez v. U.S., 2006 WL 889557 (D.N.H. 2006) (March 29, 2006).


New York district court sets aside administrative forfeiture because DEA did not take reasonable steps to personally notify Plaintiff of seizure, and thus notice by publication alone was not sufficient to meet constitutional standards of due process. (210, 270) Plaintiff Bermudez was in possession of $123,565 in U.S. currency, which he had earned from his work in the Dominican Republic, while he was passing through the Bronx, NY. He was stopped and searched by Sgt. Crawley of the NYPD, who seized the cash. Plaintiff was never arrested. Plaintiff made several inquiries to the NYPD regarding the money, but his messages for Sgt. Crawley went unreturned and other officers told him they were unable to provide information about his money without an invoice number. Because the invoice Plaintiff received from Sgt. Crawley did not have an invoice number on it, the NYPD officers he spoke to were unable to locate information regarding the seized funds. Meanwhile, the DEA was in possession of documents related to the seizure, including a “receipt for cash” indicating that $122,985 had been seized from Plaintiff in New York by DEA Special Agents. The amount on the receipt represented a $580.00 discrepancy from the original NYPD Property Clerk's Invoice Plaintiff received. The written notice of the seizure the DEA sent to Plaintiff was returned stamped undeliverable, and the seizure was published in The Wall Street Journal, for three consecutive weeks. The DEA sent written notice to an address for a person with the same name in Puerto Rico, but it was returned stamped “Return to Sender, Insufficient Address.” After no claim was filed, the DEA forfeited the $122,985. Several months later, after learning about the other receipt, Plaintiff made a written demand for the return of the seized funds from the DEA, which the DEA denied. Plaintiff filed a motion to set aside the forfeiture pursuant to §983(e). The court held that the “practicalities and peculiarities” of the case demanded that the DEA take further steps to effectuate personal notice. Based on the receipt given to him, it was reasonable for Plaintiff to contact the NYPD, the only agency listed on the invoice, to try and recover his seized funds. However, Plaintiff was unable to obtain any information about his funds when he contacted the NYPD. Due process required the DEA to call the NYPD as part of its effort to provide notice. Had the DEA reviewed Plaintiff's case file, the irregularity of the Property Clerk's Invoice would have been apparent. The DEA could have called the NYPD to see if they had been in contact with Plaintiff, and would have learned that Plaintiff had tried repeatedly, to no avail, to locate his seized currency. In addition, once the DEA was aware that Plaintiff had not received the two certified mailed notices, it was obligated to take further steps. In addition to calling the NYPD, the DEA could have sent another notice to either address by ordinary mail, which is sometimes more likely to reach a recipient than certified mail. Because there were reasonable steps to personally notify Plaintiff that the DEA did not take, notice by publication alone was not sufficient to meet constitutional standards of due process. Since the DEA and NYPD work hand in hand on a myriad of cases, the court said it behooved both agencies “to work out a plan that will avoid this kind of debacle in the future.” Finally, although Plaintiff was under the impression that his money had been seized by the NYPD, he had absolutely no reason to believe that his money had been seized by the federal government. Plaintiff did not learn of the DEA's involvement until after the NYPD Internal Affairs Unit conducted an investigation, at which point the DEA had already administratively forfeited the property. Until then, the NYPD had repeatedly informed him that there was no record of the seizure or the whereabouts of the funds. Therefore, even if Plaintiff knew that his money had been seized, he did not have adequate knowledge of the seizure to file a claim with the appropriate agency pursuant to 18 U.S.C. §983(a)(2) (A)-(B). The court granted Plaintiff's motion to set aside the forfeiture, but without prejudice to the government to commence a subsequent proceeding within 30 days, pursuant to18 U.S.C. §983(e)(2)(A). Bermudez v. City of New York Police Dept., 2008 WL 3397919 (S.D.N.Y. 2008) (August 11, 2008).

New York district court denies motion to set aside the forfeiture because petitioner was time-barred by both CAFRA and general statute of limitations. (270) The petitioner moved the Court for the return of currency in the amount of $46,500 taken from him at the time of his arrest in 1998 and later forfeited to the United States by the DEA. Throughout the proceedings he made no attempt to reacquire the currency, because he said he did not understand what was happening during his arrest and that he was never notified that the money would be forfeited. Section 983(e)(1) of the Civil Asset Forfeiture Reform Act (“CAFRA”) provides that any person entitled to written notice in any nonjudicial civil forfeiture proceeding who does not receive such notice may file a motion to set aside a declaration of forfeiture. CAFRA's statute of limitations period for challenges to forfeitures is five years, and applies to any forfeiture proceeding commenced on or after August 23, 2000. The petitioner's administrative forfeiture was completed on December 2, 1998. At the time the Pro Se office received the petitioner's motion on April 13, 2005, CAFRA's five-year period had elapsed. According to the district court, because forfeiture proceedings completed before August 23, 2000 are not covered by CAFRA, a different statute of limitations must apply. The question was whether §983(e) applies to civil complaints initiated after August 23, 2000, which challenge forfeitures commenced before August 23, 2000. If the date of accrual is the date the forfeiture is completed, the petitioner's action is time-barred, because the six-year period for suing the government had elapsed. If the appropriate date is the date the petitioner “discovered or had reason to discover that his property had been forfeited without sufficient notice,” the facts still reflected that the petitioner did receive sufficient notice. Either way, the Court held, the petitioner was time-barred, so the motion to set aside the forfeiture was denied. Guzman v. U.S., 2005 WL 2757544 (S.D.N.Y. 2005) (Oct 24, 2005).

New York District Court finds no jurisdiction to review merits of administrative forfeiture. (270) The DEA brought an administrative forfeiture action against plaintiff’s cash and jewelry. Plaintiff received actual notice at the detention facility where he was being held, but failed to file a timely claim and affidavit of indigency, so the DEA issued a declaration of forfeiture. Four years later, plaintiff sought return of the property by filing an action in district court. Having determined that the DEA provided proper notice, the district court dismissed the case because “a federal court lacks jurisdiction to review the merits of administrative forfeiture decisions.” Naranjo v. U.S., 1999 WL 14709 (E.D.N.Y. 1999) (not reported in F.Supp.).xe "Naranjo v. U.S., 1999 WL 14709 (E.D.N.Y. 1999) (not reported in F.Supp.)."
Texas District Court says it lacks authority to review DEA forfeiture decision. (270) DEA agents seized $35,870 in cash from claimant at the Houston airport and commenced adminis​trative forfeiture proceedings against the money as drug proceeds. Claimant filed her claim and cost bond too late and the agency declared the money forfeit and denied her petition for remission. Claimant filed a civil action in district court styled as a “Complaint for Replevin.” Citing Scarabin v. DEA, 919 F.2d 337 (5th Cir. 1990), the district court found that the only forum for review of the DEA’s administrative decision-making process is the court of appeals. The court noted that it would have authority to review a claim of procedural deficiency in the administrative forfeiture process, but no such allegation was made here. The complaint was dismissed. Steckman v. DEA, 1997 WL 588871 (S.D. Tex. 1997) (not reported in F.Supp.).
