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§325 Fugitive Disentitlement Doctrine



Supreme Court holds claimant’s filings in forfeiture case may not be stricken for failing to appear in criminal case. (325) In a unanimous opinion written by Justice Kennedy, the Supreme Court held that a district court may not strike a claimant’s filings in a forfeiture suit and grant summary judgment against him for failing to appear in a related criminal prosecution. The Court found no necessity justified applying the “fugitive disentitlement doctrine” here. The district court’s jurisdiction over the property was secure despite the claimant’s absence. There was no risk of delay or frustration in determining the merits of the Government’s forfeiture claims or in enforcing the resulting judgment. The court had other alternatives to keep the claimant form using liberal discovery rules to gain an improper advantage in the criminal prosecution, where discovery is more limited. The Court said that the respect accorded the district court’s judgments is “eroded, not enhanced, by too free a recourse to rules foreclosing consideration of claims on the merits.” Degen v. U.S., 517 U.S. 820, 116 S. Ct. 1777 (1996).xe "Degen v. U.S., 517 U.S. 820, 116 S. Ct. 1777 (1996)."
1st Circuit finds that under the fugitive disentitlement doctrine, judgment debtors’ appeal was properly dismissed when they fled the country. (325) Soon after plaintiff tried to enforce a state court judgment, defendants filed for bankruptcy, but the bankruptcy court dismissed the case. Then plaintiff discovered that the judgment debtor and his wife had secretly sold their cooperative shares in a New York City apartment and had directed that the sale proceeds of $4.2 million be wired to a Swiss bank account in her name. The judgment creditor filed an ex parte motion for an order directing them to appear in person and show cause why they should not be held in contempt of court for having violated the court’s prohibition on alienation. The Puerto Rico district court issued the show cause order and, when the judgment debtor and his wife failed to appear and apparently fled the country, issued bench warrants for their arrest. The judgment debtor and his wife appealed. The First Circuit distinguished the Supreme Court’s Degen case and held that it was appropriate to dismiss the judgment debtor’s and wife’s appeals under the fugitive disentitlement doctrine, and awarded costs against wife’s counsel. Goya Foods, Inc. v. Unanue-Casal, 275 F.3d 124 (1st Cir. 2001).

2nd Circuit upholds disentitlement under CAFRA where claimant refused to enter United States to face related criminal charges. (325) This case is the first interpretation by the 2nd Circuit of the disentitlement provision under the Civil Asset Forfeiture Reform Act (CAFRA). The claimant is a Colombian national who was indicted in federal and state courts for her alleged operation of a multi-million dollar money laundering enterprise. Law enforcement officers seized $1.1 million from an account in her name at a New York bank, and civil forfeiture proceedings under CAFRA commenced. The district court dismissed her claim to the seized monies pursuant to 28 U.S.C. Section 2466 based on her refusal to enter the United States to face the related criminal charges. On appeal, she challenged the dismissal of her civil claim by arguing that (1) the CAFRA disentitlement provision should not have been applied to her case because she is not a fugitive as that term is understood at common law; (2) dismissal of her claim deprived her of property without due process of law; and (3) retroactive application of the CAFRA disentitlement provision to the 1996 seizure of her monies further violated due process. The 2nd Circuit held that the plain language of the CAFRA provision permits disentitlement of a civil forfeiture claimant who has never been in the United States if, upon notice or knowledge of an outstanding criminal warrant for her arrest, the person “declines to enter” the U.S. or “otherwise evades the jurisdiction of the court” in which the criminal proceeding is pending in order to avoid prosecution. The 2nd Circuit also found that application of the CAFRA provision to the claimant did not deprive her of due process with respect to the seized money; rather, she waived her right to be heard in the civil case when she refused to submit to state and federal jurisdiction in the related criminal cases. The 2nd Circuit finally found that the provision was not retroactively applied to her because her refusal to enter the U.S. continued after CAFRA’s enactment. This case contains a lengthy discussion of the forfeiture disentitlement doctrine and related case law, including the Supreme Court case of Degen v. U.S. Affirmed. Collazos v. U.S., 2004 WL 1103586 (2nd Cir., May 18, 2004). 

2nd Circuit prohibits claimant from con​test​ing for​feiture while fighting extradi​tion. (325) The doc​trine of disentitlement holds that a person who is a fugitive from jus​tice may not use the resources of the civil le​gal system while disregarding its lawful or​ders in a related criminal ac​tion. Claimant was arrested in Hong Kong, and fought at​tempts to extradite him to the U.S. to face narcotics charges. The U.S. gov​ernment sub​sequently brought a civil forfeiture action against real property which it alleged had been pur​chased with the proceeds of claimant's illegal activi​ties. The 2nd Circuit held that under the doctrine of disentitle​ment, claimant was barred from contesting the civil forfeiture proceeding as long as he continued to fight extradition. A defendant with notice of crimi​nal charges who actively resists re​turning from abroad to face those charges is a fugitive from justice, even when he has no con​trol over his movements be​cause he is imprisoned in a for​eign coun​try. U.S. v. Eng, 951 F.2d 461 (2d Cir. 1991).xe "U.S. v. Eng, 951 F.2d 461 (2d Cir. 1991)."
5th Circuit judges ask Supreme Court to reconsider fugitive disentitlement ruling of Degen v. U.S. (325) An El Paso district court struck a fugitive claimant’s claim and answer in reliance on the fugitive disentitlement doctrine. This doctrine was disapproved in Degen v. U.S., 116 S.Ct. 1777 (1996), which held that a court could not enter summary judgment based purely on a claimant’s fugitive status. In this case, the Fifth Circuit acknowledged the holding of Degen, but sustained the district court’s dismissal of the claim on the ground (not relied on by the district court) that the claim and answer were untimely filed and the lower court had denied an extension motion. Judges Garza and Parker concurred specially to suggest that the Supreme Court should reconsider Degen. They contended that Degen presents special difficulties in the border states of the American southwest, and creates an additional incentive for lawbreakers to flee across the Mexican border secure in the knowledge that they can both escape criminal prosecution and contest the forfeiture of their illegally garnered assets left behind in the U.S. U.S. v. Real Property Located at 14301 Gateway Boulevard West, El Paso County, Texas, 123 F.3d 312 (5th Cir. 1997).xe "U.S. v. Real Property Located at 14301 Gateway Boulevard West, El Paso County, Texas, 123 F.3d 312 (5th Cir. 1997)."
7th Circuit vacates forfeiture based solely on defendant's fugitive status. (325) After the government seized numerous real and personal property from claimant, he moved the court to exempt some of the property to pay legal fees in both the forfeiture and pending criminal cases. The court denied release of all assets except for a ring and a motorcycle. Claimant then fled from federal custody and became a fugitive. Relying on the fugitive disentitlement doctrine, the court then granted the government's motion for a final forfeiture order and vacated its previous order releasing the ring and motorcycle. The 7th Circuit vacated this order, since under, $U.S. v. $40,877.59, 32 F.3d 1151 (7th Cir. 1994),xe "U.S. v. $40,877.59, 32 F.3d 1151 (7th Cir. 1994)."the fugitive disentitlement doctrine is inapplicable to civil forfeiture. U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994).xe "U.S. v. Michelle's Lounge, 39 F.3d 684 (7th Cir. 1994)."
7th Circuit holds fugitive disentitlement doctrine does not apply in civil forfeiture actions. (325) Claimant, an Iraqi businessman residing in Jordan, was indicted for violating Executive Orders by conspiring to ship high tech​nology equipment to Iraq. The government brought a civil forfeiture action under 18 U.S.C. §981 against funds claimant had deposited in a U.S. bank. The 7th Circuit held that the fugitive disentitlement doctrine did not apply. To apply the doctrine in a government-initiated civil forfeiture action would allow the government to confiscate property on mere allegation. This case demonstrated the unfairness of applying the doctrine to civil forfeitures. Claimant's fugitive status was questionable since the executive orders he allegedly violated were not in effect when he was in the U.S. Also, claimant's property was seized on minimal evidence that it was illegally used or obtained. The government was unable to convict one co-defendant and dismissed the charges against another. U.S. v. $40,877.59, 32 F.3d 1151 (7th Cir. 1994).xe "U.S. v. $40,877.59, 32 F.3d 1151 (7th Cir. 1994)."
9th Circuit overturns dismissal as discovery sanction despite plaintiff skipping deposi​tions to evade arrest warrant. (325) Petitioner’s civil rights suit against City of San Bernardino and others was dismissed after he failed to appear at three properly noticed depositions. Petitioner admitted he skipped the depositions to avoid execution of an arrest warrant on charges related to the civil rights suit. The Ninth Circuit reversed, holding that the district court erred by failing to consider the possibility of less drastic sanctions and failing to warn plaintiff before dismissing the case. The court of appeals declined to extend the fugitive disentitlement doctrine to bar fugitives from pursuing civil cases generally. Judge Wiggins dissented. Banks v. City of San Bernardino, 1999 WL 989108 (9th Cir. 1999) (unpublished).xe "Banks v. City of San Bernardino, 1999 WL 989108 (9th Cir. 1999) (unpublished)."
10th Circuit affirms default judgment in forfeiture action against fugitive incarcer​ated abroad. (325) Defendant initiated a for​feiture action against property owned by claimant, who had previously fled the country to avoid criminal prosecution. Claimant's no​tice of claim and answer to the forfeiture complaint were stricken by the district court because of claimant's fugitive status, and de​fault judgment was entered for the govern​ment. The 10th Circuit affirmed, embracing the fugitive-disentitlement doctrine. Claimant's contention that he was prevented by his imprisonment in Laos from returning to the country to contest the forfeiture did not alter his fugitive status, and his claim that the government orchestrated his arrest to pre​vent his return was unsupported by the evi​dence. The district court was not obligated to lift the default judgment simply because claimant returned to the country before the district court denied his motion to set aside the default judgment. U.S. v. Timbers Pre​serve, 999 F.2d 452 (10th Cir. 1993). xe "U.S. v. Timbers Pre​serve, 999 F.2d 452 (10th Cir. 1993). "
11th Circuit rejects using fugitive disentitlement doctrine to strike answer in civil case. (325) Defen​dant, a Saudi Arabian citizen, was indicted for bank fraud in Miami, Florida. He never appeared to answer the charges and remains a federal fugitive. The Resolution Trust Corporation (RTC) also filed a civil suit against defendant for damages arising from the fraud. Defendant filed an answer through counsel, but the district court struck the answer based on the fugitive disentitlement doctrine and entered judgment for the government. Citing Degen v. U.S., 517 U.S. 820 (1996), the Eleventh Circuit reversed. The court found no authority applying the fugitive disentitlement doctrine to defendants in civil actions. It observed that if the doctrine prevented criminal fugitives from defending themselves in civil cases, “virtually anyone might be able to obtain a judgment against a fugitive simply by filing a claim and moving for judgment….” Such judgments would necessarily be suspect. Despite prohibiting courts from striking the answer of civil defendants based on fugitive disentitlement “without more,” the court of appeals emphasized that a fugitive litigant who failed to comply with discovery or other routine obligations could still be sanctioned for such failures, including the sanction of entry of judgment for the plaintiff. Federal Deposit Insurance Corporation v. Pharaon, 178 F.3d 1159 (11th Cir. 1999).xe "Federal Deposit Insurance Corporation v. Pharaon, 178 F.3d 1159 (11th Cir. 1999)." 

11th Circuit dismisses civil contempt appeals based on fugitive disentitlement doctrine. (325) Defendant Larry Barnette was convicted in 1984 of criminal charges and a criminal forfeiture judgment issued against certain stock. In order to defeat the forfeiture, Barnette transferred the stock to his wife Kathleen. Years of fruitless efforts to collect on the forfeiture judgment followed. In 1995, after both Barnettes failed to respond to discovery requests and production orders, the district court issued an order directing the Barnettes to appear and show cause why they should not be held in contempt. Neither appeared. Both were held in contempt and ordered to pay the outstanding balance on the forfeiture and other costs. Neither complied. Both Barnettes appealed the contempt order through counsel, but Larry’s whereabouts are unknown and Kathleen renounced her U.S. citizenship and was residing abroad. The Eleventh Circuit dismissed the appeal based on the fugitive disentitlement doctrine. The court noted that the Supreme Court has refused to apply the doctrine “when enforcement is possible despite the appellant’s absence.” Citing Degen v. U.S., 517 U.S. 820 (1996). Here, however, possession of the forfeited stock lay with Kathleen Barnette outside the government’s reach. The court also held that it had personal jurisdiction over Kathleen Barnette. Although she was not a party to the original criminal forfeiture action, “[n]on-parties, despite a court’s initial lack of jurisdiction, ‘may be subject to that court’s jurisdiction if, with actual notice of the court’s order, they actively aid and abet a party in violating that order.’” Quoting Waffenschmidt v. MacKay, 763 F.2d 711, 714-17 (5th Cir. 1985). U.S. v. Barnette, 129 F.3d 1179 (11th Cir. 1997).xe "U.S. v. Barnette, 129 F.3d 1179 (11th Cir. 1997)." 

11th Circuit holds fugitive from justice cannot contest forfeiture. (325) Claimant, a resident of Colombia, had been indicted in the U.S. on drug trafficking charges, and an arrest warrant had been issued for him. He failed to person​ally appear to contest the forfeiture complaint lodged against his Miami home. The 11th Cir​cuit held that dismissal of his verified claim was proper un​der the "fugitive from justice" doc​trine. Once one has fled judicial process, he has voluntarily disenti​tled himself from invok​ing judicial pro​cess in an in rem forfeiture ac​tion. Further​more, he has waived his right to due process of law and cannot complain of al​leged er​rors in the for​feiture of his property, including those de​rived solely from his claim. U.S. v. One Parcel of Real Estate at 7707 S.W. 74th Ave., 868 F.2d 1214 (11th Cir. 1989).xe "U.S. v. One Parcel of Real Estate at 7707 S.W. 74th Ave., 868 F.2d 1214 (11th Cir. 1989)."
D.C. district court grants government’s motion to strike corporation’s claim based on fugitive disentitlement doctrine because alter ego majority shareholder may submit to the criminal jurisdiction of the court at anytime, and would then be free to assert his claim to the seized property at that time. (325) The government sought forfeiture of nearly $7 million in funds traceable to deposits in the Royal Bank of Scotland International (“RBSI”), located on the island of Guernsey. The funds were deposited in an RBSI account held by a British Virgin Islands company named Soulbury Limited.  Soulbury filed a claim to the funds.  The government moved to strike the claim based on the fugitive disentitlement statute. After discovery, the parties stipulated that William Paul Scott was the majority shareholder of Soulbury Limited, and the government moved for summary judgment. Soulbury opposed by questioning the constitutionality of the fugitive disentitlement statute and claiming that the statute is not a threshold issue that may be decided prior to Soulbury's improper venue and failure to state a claim arguments. The fugitive disentitlement statute, 28 U.S.C. §2466, disallows a person from using the resources of the courts if after notice or knowledge of the fact that a warrant has been issued for his apprehension, to avoid criminal prosecution purposely leaves of declines to enter or reenter the United States to submit to its jurisdiction, and is not confined or held in custody in any other jurisdiction. The court found that the §2466(a) test was met as to William Scott: (1) there were warrants for his arrest, he had notice of the warrants, the criminal matters were related to the forfeiture action, Scott was not in custody or otherwise confined in another jurisdiction, and he declined to enter the United States to avoid prosecution and had otherwise evaded the jurisdiction of the United States.  
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The court then addressed the question of whether §2466(b) directly authorizes disentitlement from Soulbury. Based on the parties recent stipulation that Mr. Scott is the majority shareholder of Soulbury, Soulbury is a corporation to which the disentitlement statute applies as described in §2466(b). The court concluded that Soulbury's claims, that the Due Process Clause bars application of the statute in civil forfeiture actions, and that the Court should decide Soulbury's motions regarding improper venue and failure to state a claim upon which relief can be granted prior to applying the fugitive disentitlement statute, were unconvincing.  First, neither Scott nor his alter ego Soulbury Limited were deprived of rights protected by the Due Process Clause, because Scott may submit to the criminal jurisdiction of the U.S. courts at anytime; he would then be free to assert his claim to the seized property.  Second, Soulbury would be free to challenge seizure of the defendant property upon Scott's recognition of jurisdiction in the criminal matters currently pending against him. Since this recognition had not yet occurred, the Court determined it need not entertain Soulbury's challenges at that time, and granted summary judgment. U.S. v. $6,976,934.65 Plus Interest Deposited Into Royal Bank of Scotland Intern., 2007 WL 3306769 (D.D.C. 2007) (November 8, 2007).

District of Columbia district court denies reconsideration of granting of judgment on the pleadings because fugitive disentitlement is threshold jurisdictional issue that court has discretion to determine before other threshold issues. (325) The court denied the claimant's motion for judgment on the pleadings and ordered limited discovery as to whether his claim should be barred by the fugitive disentitlement statute, 28 U.S.C. §2466. The claimant moved for reconsideration, arguing that the court failed to consider its threshold venue challenge before considering the disentitlement issue. The court first noted that the Supreme Court has made clear that a federal court must resolve all threshold issues, such as subject-matter jurisdiction and personal jurisdiction, before reaching the merits of a case, but that a federal court has leeway to choose among threshold grounds for denying audience to a case on the merits. A venue challenge need not take precedence over a disentitlement inquiry, then, because both are threshold issues. The doctrine of fugitive disentitlement states that until fugitives are willing to submit their case for complete adjudication, win or lose, they are disentitled to call upon the resources of the court for determination of their claims. The fact that disentitlement rests in the Court's discretion—unlike subject matter or personal jurisdiction—does not make it less of a threshold issue. The distinction between threshold matters that are discretionary and those that are not is beside the point so long as the court decided, not a merits question before a jurisdictional question, but a discretionary jurisdictional question before a nondiscretionary jurisdictional question. Just like forum non conveniens, which involves a deliberate abstention from the exercise of jurisdiction, disentitlement involves a court's decision to abstain from exercising its jurisdiction, in this case because the party is disentitled from availing itself of that jurisdiction. Thus, the application of §2466 should be resolved as a threshold matter before the putative fugitive is allowed to invoke the court's jurisdiction to consider threshold defenses that favor him and do not go to subject-matter jurisdiction. The fact that some limited discovery is necessary here does not change the order of operations; avoiding the burden of discovery is only a factor where a court is choosing among alternate threshold grounds for dismissing a case. Thus, reconsideration was denied. U.S. v. $6,976,934.65 Plus Interest, 2007 WL 1346545 (D.D.C. 2007) (May 9, 2007). 

Alabama district court enters forfeiture order under Fugitive Disentitlement Doctrine, where owner purportedly could not travel due to sickness. (325) Truck containing over $300,000 in currency and allegedly used to support a bulk currency smuggling operation was seized. CAFRA civil proceedings ensued. Owner was criminally indicted for related illegal bulk currency transfers. He had knowledge of the indictment and arrest warrant. He fled to Mexico, and, due to pendency of the criminal proceeding, he declined to reenter the U.S. The government moved to strike the owner’s claim, arguing that a document entitled “Historia Clinica Psyicologica” should not be considered. The document purportedly supported the claimant’s assertion that his health, rather than his status as a fugitive under criminal indictment, explained his unwillingness to return to the US and personally participate in forfeiture proceedings. The document violated a requirement that court documents be in English, it was not signed, its author was not identified, and it was unauthenticated. The Southern District of Alabama district court refused to consider the Spanish medical document. The court held that the court’s statement that the owner’s physical presence in the U.S. was not required, made before disclosure of the indictment against him for currency smuggling, did not support his failure to return. Motion granted, and forfeiture granted in the owner’s absence under the Fugitive Disentitlement Doctrine. U.S. v. One 1988 Chevrolet Cheyenne Half-Ton Pickup Truck, 2005 WL 418815 (S.D. Ala., Feb. 21, 2005).

California district court strikes claim under fugitive disentitlement doctrine after claimant failed to appear at early status conference, and it was not premature although the government had not yet noticed the claimant’s deposition. (325)  A criminal complaint was filed against Claimant alleging he was involved in a conspiracy to commit international money laundering and sought forfeiture of $1,474,770.00 in U.S. currency, and the government also filed a civil in rem action against the same money. Claimant filed an answer and a claim, and the court issued an order setting an Early Neutral Evaluation (“ENE”) Conference, requiring Claimant's personal appearance. Claimant filed a motion seeking leave to appear telephonically at the ENE Conference, indicating he was out of the country and will remain out of the country for the foreseeable future. The court denied Claimant's request, and when Claimant failed to appear in person, an Order to Show Cause why sanctions should not be imposed was issued, requiring Claimant to appear before the Court and to submit a declaration. When Claimant did not appear at the hearing the magistrate judge issued a report recommending the claim and answer filed by Claimant be stricken for failure to comply with the Court's orders, and the government filed a motion to strike pursuant to 28 U.S.C. §2466, the fugitive disentitlement doctrine. CAFRA identified five elements to be met for the Court to order disentitlement: 1) related criminal and civil proceedings; 2) issuance of a warrant; 3) claimant's notice or knowledge of issuance of a warrant; 4) claimant either A) purposely leaves the United States, B) declines to enter or reenter the United States to submit to its jurisdiction; or C) otherwise evades the jurisdiction of the court in which a criminal case is pending against the claimant; and 5) claimant is not confined or in custody in any other jurisdiction. The parties did not dispute that an arrest warrant was issued in related criminal proceedings of which claimant was aware and that Claimant was not confined or in custody in another jurisdiction. The parties disputed Claimant's fugitive status and Claimant also argued that there are weaknesses in the pleadings as a reason for not invoking the fugitive disentitlement doctrine. Claimant argued the doctrine should not apply because the government presented no evidence to demonstrate he  purposefully left or declined to enter or reenter the United States, conceding, however,  that if Plaintiff were to notice his deposition and he failed to appear, the motion for terminating sanctions would be appropriate, but “at this stage in the litigation the government's motion is premature.” to not invoke the fugitive disentitlement doctrine, such as due process concerns or weaknesses in the pleadings. The only argument Claimant made to this end was that the Plaintiff had not shown probable cause for forfeiture. Claimant had every right to challenge the seizure of the property and Plaintiff's civil allegations once he faced the criminal charges against him. Due to his fugitive status and lack of respect for the Court's legal processes, demonstrated by his refusal to appear and submit to the Court's jurisdiction, which he sought to invoke, he had no right to call upon the Court to adjudicate his claim.  U.S. v. $1,474,770.00 U.S. Currency, 2008 WL 613144 (S.D.Cal. 2008) (February 27, 2008).
The Court found that Claimant, having knowledge of the related criminal action, sought to utilize the resources of the Court while ignoring the criminal proceedings pending against him, he was aware he was subject to arrest, but did not subject himself to criminal process, and that he was evading the jurisdiction of the court and, as such, he qualified as a fugitive. Additionally, Plaintiff's motion was not premature as disentitlement determinations are generally made early in the proceedings. Finally, the Court found no reason 
Michigan District Court denies fugitive’s Rule 41(e) motion under doctrine of laches. (325) Defendant disappeared between his arraignment and his scheduled December 1989 trial on tax, drug, and forfeiture counts. In February 1990, he was tried and convicted in abstentia, and in March 1991, his wife entered into a consent judgment for the forfeiture of certain real and personal property. In 1993, defendant turned himself in and successfully moved to set aside his convictions pursuant to Crosby v. U.S., 506 U.S. 255 (1993) (holding defendants not present at the beginning of trial may not be tried in abstentia). In November 1993, defendant pled guilty to one tax and one drug count. Over three years later, in November 1996, defendant moved pursuant to Fed. R. Crim. P. 41(e) for return of the forfeited property. The district court found that the criminal forfeiture was invalid because it was part of the sentence for the convictions obtained in abstentia, and that the consent judgment was based on the same invalid trial. Nonetheless, the court ruled that defendant could not recover his property because his motion was barred by the doctrine of laches. Defendant failed without excuse to file a motion for return of property for seven years after it was seized, and three years after the in abstentia verdict was set aside. U.S. v. Mulligan, 178 F.R.D. 164 (E.D. Mich. 1998).xe "U.S. v. Mulligan, 178 F.R.D. 164 (E.D. Mich. 1998)."
New York District Court dismisses claim of fugitive, a part owner of Trump World Towers real property, under the Fugitive Disentitlement Doctrine. (325) The government filed a civil forfeiture action against the ownership interest of Barbosa in the Trump World Towers New York City, alleging that the property interest was purchased with the proceeds of illegal activity. Barbosa filed a claim and verified answer, and the government moved to dismiss his claim under the fugitive disentitlement provision of 28 U.S.C. Section 2466. After Barbosa was indicted for money laundering and fraud violations, he became a fugitive. He was erroneously released from custody from a Florida prison where he had been serving an unrelated sentence. The government informed his counsel that he was considered to be a fugitive, but by all accounts he is in Portugal and has made no effort to surrender to face the pending criminal charges against him. He also failed to respond to the government’s civil discovery request in the forfeiture action. The Southern District of New York district court analyzed the government’s motion to dismiss his claim under the fugitive disentitlement doctrine codified in CAFRA. The Court noted that the claimant had noted through his counsel that a warrant was issued in his related criminal action. The civil and criminal cases involved identical money and property, noted the Court. Noting that the claimant “may not use the resources of this Court to pursue a civil forfeiture claim while simultaneously evading jurisdiction to avoid sanction in the related criminal case,” the Southern District of New York district court granted the government’s motion to dismiss his claim. U.S. v. All Right, Title and Interest in Trump World Towers, 2004 WL 1933559 (S.D.N.Y., Aug. 31, 2004).

New York District Court holds fugitive disentitlement doctrine inapplicable following Degen. (325) The American operator of a Guatemalan orphanage was indicted for mail fraud for soliciting donations based on represen​tations of quality care of the orphans at the same time he was physically and sexually abusing the children. The government also sought civil forfeiture of funds held in American banks for the benefit of the orphanage or its operator. A Guatemalan association that claimed to run the orphanage filed a claim to the money and contested the forfeiture. The district court determined that the association was merely the alter ego of the operator, and when the operator refused to return to the U.S. for either his criminal case or to contest the civil forfeiture, the court struck the association’s claim based on the fugitive entitlement doctrine. However, in the wake of the decision in Degen v. U.S., 517 U.S. 820 (1996), generally disapproving of the sanction of dismissal for fugitive status, the district court reversed itself and permitted the association’s claim to be litigated on the merits. U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998).

Ohio district court declines to forfeit real property based on Fugitive Disentitlement Doctrine because government failed to produce any direct evidence of claimant’s knowledge of arrest warrant. (325) Law enforcement agents executed federal search and seizure warrants on a number of different locations intended to gather evidence regarding a drug distribution network known as the Circle of Friends. Among the many locations searched was the business and residence of Defendant-Claimant Jeffrey Cost, who had earlier been identified as a principal figure in the network. Following execution of the search warrants, the government filed a civil forfeiture complaint against several properties belonging to Cost. On March 23, 2005, a federal arrest warrant was issued and one day later, Cost's attorney was notified of the existence of the warrant, for a criminal complaint filed under seal. Since the warrant for Cost's arrest was issued, law enforcement agents made numerous attempts to locate him. They received information from sources indicating that he was aware of the arrest warrant, that he will stay hidden from law enforcement to avoid arrest, that he refuses to turn himself in, and that he has avoided execution of the warrant by leaving the country. The government thus sought the immediate forfeiture of Cost's residence pursuant to the Fugitive Disentitlement Doctrine, which was originally developed by courts to support dismissal of direct appeals by escaped criminal defendants. Over time, many courts applied disentitlement to fugitives in civil cases, including forfeiture proceedings, noting the impropriety of permitting a fugitive to pursue a civil claim in federal court where he might accrue a benefit, while at the same time avoiding a criminal action of the same court that might sanction him. While acknowledging disquiet at the spectacle of a criminal defendant reposing abroad, beyond the reach of our criminal courts, while at the same time mailing papers to the court in a related civil action and expecting them to be honored, the Supreme Court has expressed concern with the danger of overreaching when one branch of the Government, without benefit of cooperation or correction from the others, undertakes to define its own authority, concluding that in forfeiture cases disentitlement was simply too “blunt” a sanction for a court to impose on its own. Thus, in 2000, Congress specifically conferred statutory authority on federal courts to order disentitlement in civil forfeiture cases pursuant to 28 U.S.C. §2466, which may disentitle a fugitive in a forfeiture case if after notice or knowledge of the arrest warrant, he purposely leaves the U.S., declines to enter the U.S. to submit to its jurisdiction, or otherwise evades the criminal court’s jurisdiction, and is not held in custody in any other jurisdiction. Even when these requirements are satisfied, §2466 does not mandate disentitlement; the ultimate decision whether to order disentitlement in a particular case rests in the sound discretion of the district court. There, the court held that the fact that 1) Cost was seen locally, one week before the arrest warrant was issued and has not been seen since, 2) the government notified Cost's attorney of the existence of the arrest warrant, and 3) Cost's longtime friend was aware of the existence of the arrest warrant, is not the type of evidence sufficient to support a finding that Cost had knowledge of the arrest warrant. Most courts applying the Fugitive Disentitlement Doctrine have relied on direct evidence to support a finding that the claimant was aware of the arrest warrant or process prompting application of the Doctrine. The government, however, presented no direct evidence of Cost's knowledge, but instead sought to infer his knowledge from indirect evidence, and thus the court denied the motion. U.S. v. Real Property Known as 3678 Waynesville Road, 2007 WL 1982780 (S.D. Ohio 2007) (July 6, 2007).

Oregon district court finds it has jurisdiction to strike claim based on fugitive disentitlement although the claimant was fugitive on state charges only, not federal charges.  (325)  The government commenced a civil forfeiture action against numerous sums of money believed to be proceeds of federal immigration violations. Shortly thereafter, the government issued a sealed indictment against Lam charging him with 10 counts of Encouraging Aliens to Unlawfully Reside in the United States in violation of 8 U.S.C. § 1324(a)(1)(A)(iv). Lam claimed an interest in two of the assets and also moved to stay discovery and the civil forfeiture action pending final resolution of his federal criminal case. The court later granted the government's motion to dismiss the indictment without prejudice pending the outcome of a related pending matter in Oregon state criminal court, which charged numerous violations of state law arising out of a scheme using forged documents as proof of residency to obtain Oregon driver's licenses for nonresidents. Lam was released on his own recognizance but failed to appear for the pre-trial call, and the Washington County Circuit Court issued a bench warrant for his arrest. Lam remained a fugitive and his state criminal case remained pending. The government moved to lift the stay on the basis of Lam's fugitive status, which the court granted. The government then moved to strike Lam’s claim under the Fugitive Disentitlement Doctrine, 28 U .S.C. §2466. Lam opposed, contending that Congress limited the Court's jurisdiction over forfeiture actions to matters involving violations of federal law only, and he did not violate any federal law, and that the doctrine did not apply to him because he is a fugitive from state prosecution, not federal prosecution, therefore he had not demonstrated an unwillingness to submit to that court's jurisdiction. At the outset, the court rejected the contention that it lacked jurisdiction over the civil forfeiture action because it was purely a state matter and no “valid federal statutory interest” had been established. Congress conferred original jurisdiction to “the district court for the district in which any of the acts or omissions giving rise to the forfeiture occurred” pursuant to 28 U.S.C. §1355(b) (1)(A)).  Lam was indicted on 10 counts alleging violations of federal law, and although he had not been convicted of those charges, Congress did not predicate jurisdiction on the conviction of the perpetrators of the acts or omissions. Moreover, the federal indictment was not dismissed on his motion, but because the government resolved to defer to the state's interest in prosecuting Lam on the state indictment on the basis of the same “acts or omissions” upon which the federal indictment issued. Thus, jurisdiction over the defendant currency was rooted in the probable cause determination that the acts or omissions that gave rise to this action violated federal law, and occurred within the District of Oregon. As for fugitive disentitlement, a warrant issued in the state criminal case for Lam's apprehension, Lam was on notice of the pending criminal charges against him as evinced by his multiple court appearances on the matters (also, knowledge of his fugitive status was imputed based on his opposition to the government's motion), the criminal case in Washington County was related to the forfeiture action, there was no evidence to support a finding that Lam was currently confined or otherwise held in custody in another jurisdiction, and the court found that Lam deliberately avoided prosecution by either purposefully leaving the United States (he was believed to be in China) or otherwise evading the jurisdiction of “a court in the United States in which a criminal case is pending against [him].” Moreover, Lam did not cite any authority to support his argument that Congress only intended the disentitlement statute to apply to fugitives from federal court.  Thus, the court struck his claim. U.S. v. $6190.00 in U.S. Currency, 2008 WL 506288 (D.Or. 2008) (February 20, 2008).

Puerto District Court holds that government need not provide personal notice of forfeiture proceedings to putative claimant while he was a fugitive, and claimant nevertheless had actual notice since his agents in whose name the seized cars were registered did receive actual notice. (220, 325) Plaintiff Gonzalez was indicted for drug offenses and money laundering, and the government seized two automobiles belonging to him. At the time of the seizures, the government personally delivered written notice of the seizure, impending forfeiture proceedings, and methods to contest forfeiture to Garcia and Alba, who were in possession of the two automobiles, and obtained their signatures acknowledging receipt of the written notice. The government also sent written advice of impending forfeiture proceedings by mail to the addresses of the vehicles' registrants of record, and published notices. The vehicles were declared forfeit on April 20, 1994. Gonzalez was not apprehended until August 10, 1994 in Florida. At trial in February 1996, Gonzalez disclosed that he had left Puerto Rico with his current wife for Florida in late 1993 and that, prior to leaving Puerto Rico, he had lived at his former wife's house and at two other apartments that had been under surveillance. There was evidence, however, that government agents learned of Gonzalez's whereabouts in late 1993 in Florida after his indictment. Testimony at trial revealed that Gonzalez had ordered his co-conspirators to register the vehicles under false names and addresses. On July 20, 1999, Gonzalez moved for the return of the forfeited vehicles pursuant to Federal Rule of Criminal Procedure 41(e) alleging inadequate notice of forfeiture. He alleged that the F.B.I. always knew where he was living while he remained a fugitive. The court held that under the facts in this case, the government need not have furnished personal notice to Gonzalez while he remained a fugitive from the law. First, the government insisted that it did not know Gonzalez's actual location when it initiated forfeiture, even though he lived on a farm in Puerto Rico. At best, government witnesses at trial could place Gonzalez at one of his apartments in Puerto Rico on a single occasion well before August 1993, at least two months before the seizures. A one-time sighting during the course of intensive surveillance, however, hardly suggests that Gonzalez resided there. Second, the government published the notice of forfeiture, posted the written advice to the vehicles' registrants of record by certified mail, and personally delivered the written notice to the persons in possession of the two vehicles when they were seized. The two persons in possession acknowledged receipt of the written notice by signature. If written advice was incorrectly sent to fictitious registrants, Gonzalez had no one but himself to blame because he commanded his associates to falsify documentation to disguise the automobiles' true ownership. By seeking return of his vehicles, Gonzalez admitted that he was the actual owner of the property, and the persistent use of such property in his criminal enterprise demonstrated that he retained control over the vehicles via deputies, because Gonzalez deputized his co-conspirators to hold the automobiles under false registrations. Furthermore, the government cannot jeopardize pending criminal investigations by attempting actual notification of forfeiture and thereby warn a fugitive of his imminent arrest. Also, from an equitable perspective, Gonzalez's fugitive status weighed against additional efforts by the government to insure his actual knowledge of the forfeiture proceedings. The government did not need to expend efforts greater than the norm to locate Gonzalez when he sought not to be found. Gonzalez thus failed to demonstrate patent unreasonableness of the government's efforts at affording him an opportunity to contest the forfeitures. Moreover, because Gonzalez admitted that other registrants held title to the vehicles in his stead, they were Gonzalez's agents for the purpose of maintaining and operating these two automobiles and, under principles of agency, notice sent to Gonzalez's agents relating to property interests in the vehicles was imputed to Gonzalez himself, giving him actual knowledge of the impending forfeiture. Finally, Gonzalez unjustifiably waited three years after his criminal trial, and five and one-half years after the forfeiture, to file his challenge. Thus, the court granted the government judgment as a matter of law. Gonzalez-Gonzalez v. U.S., 2008 WL 4531936 (D.Puerto Rico 2008) (October 10, 2008).

Texas district court grants summary judgment based on fugitive disentitlement doctrine. (325) The government sought to forfeit approximately $1.3 million in narcotics proceeds. The government moved to strike the claimant’s answer and for judgment, arguing that the claimant had fled the country and was therefore prohibited by the Fugitive Disentitlement Act, 28 U.S.C. §2466, from pursuing his civil claim. The district court granted the motion, holding that the Act's five prerequisites had been met: (1) the government obtained a warrant or other process for the claimant in a criminal proceeding; (2) the claimant had notice or knowledge of the warrant; (3) the criminal case was related to the civil forfeiture case; (4) the claimant was not confined overseas; and (5) the claimant deliberately avoided prosecution by leaving the United States. The claimant had notice that he was a wanted man; a warrant had been issued for him upon his indictment in the criminal case and his co-defendant testified that she discussed Ramirez's indictment with him after her own arrest. The co-defendant’s plea in the criminal case and pleadings filed by the claimant’s attorney showed that it was related to the civil action. Finally, the claimant signed his claim for the money in Nuevo Laredo, Mexico, showing that he left the United States and neither he nor his attorneys responded to the government's motion or to the court's recent show cause order, and had filed nothing since the status conference, more than 10 months earlier. Moreover, even if the Fugitive Disentitlement Act did not apply, the Court would have granted the government's motion for summary judgment on its merits, because it established that the subject currency was involved in a conspiracy to launder narcotics proceeds. U.S. v. $1,278,795.00 (One Million Two Hundred Seventy Eight Thousand Seven Hundred Ninety Five Dollars) U.S. Currency, 2006 WL 870364 (S.D.Tex. 2006) (March 30, 2006).

