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§420 Collateral Estoppel and Res Judicata



1st Circuit rules dismissal of civil forfeiture with prejudice bars criminal forfeiture. (420) The govern​ment brought civil drug forfeiture actions in Maine and New Hampshire against defendants’ business and real property. The government then indicted defendants for drug crimes in the District of Massachusetts. The indictment contained criminal forfeiture counts against the same property involved in the Maine and New Hampshire civil forfeitures. The government then sought or acquiesced in dismissals of the civil forfeitures with prejudice. The First Circuit found these dismissals were res judicata as to the Massachusetts criminal forfeiture counts. The court held the dismissals were final judgments, there was an identity of parties, and the causes of action were the same because the government sought forfeiture of the same properties in both the civil and criminal cases. The court was unpersuaded by the copious authority saying criminal prosecutions and claims for civil remedies are not identical causes of action. It found particularly persuasive the fact that the civil cases, with their lower burdens of proof, were dismissed before the criminal matter went to judgment. The government’s remedy in future, said the court, is to seek stays of the civil actions. U.S. v. Cunan, 156 F.3d 110 (1st Cir. 1998).xe "U.S. v. Cunan, 156 F.3d 110 (1st Cir. 1998)."
1st Circuit holds forfeiture claims barred by res judicata. (420) Claimants are brothers of a convicted drug smuggler who purchased dairy farms, animals, and equipment with drug proceeds. In 1989, the government filed two separate civil forfeiture actions against this property. In both cases, claimants were given actual notice of the pending actions. In both cases, both brothers either failed to file claims and answers in a timely fashion or failed to respond at all, and therefore their claims were dismissed and their subsequent appeals denied. Undeterred, they filed the instant case challenging the forfeitures. The First Circuit found their claim barred by res judicata. There was a final judgment “analogous to a dismissal on statute of limitation grounds” against claimants in both prior cases, and there was identity between the parties and causes of action in the current and prior suits. Ortiz-Cameron v. Drug Enforcement Administra​tion, 139 F.3d 4 (1st Cir. 1998).xe "Ortiz-Cameron v. Drug Enforcement Administra​tion, 139 F.3d 4 (1st Cir. 1998)."
1st Circuit holds civil forfeiture does not vio​late double jeopardy clause. (420) Claimants' property was forfeited on the ground that the claimants were collaterally estopped from deny​ing that they were growing and sell​ing marijuana charges. They appealed, and the 1st Cir​cuit affirmed. The court held that: (1) the civil for​feiture statute is not "essentially criminal in na​ture" and therefore the double jeopardy clause is not ap​plicable; (2) the "separate sovereign" doctrine applies and thus precludes the claimants challenge and (3) forfeiture of property is a justifiable means to remedy the injury caused to the govern​ment as a result of drug trafficking. It does not constitute "punishment" for purposes of the double jeop​ardy clause, and is therefore permissible even after a criminal conviction has re​sulted. U.S. v. A Parcel of Land with a Build​ing Thereon, 884 F.2d 41 (1st Cir. 1989).xe "U.S. v. A Parcel of Land with a Build​ing Thereon, 884 F.2d 41 (1st Cir. 1989)."
2nd Circuit holds that defendant’s action for return of monetary sum representing appraised value of jewelry subject to forfeiture was barred by collateral estoppel. (420) Defendant was convicted of various charges in 1998, including a criminal forfeiture pursuant to 21 U.S.C. Section 853. The Eastern District of Virginia district court issued a forfeiture order of $2,073,750 and then, at the government’s request, issued an order forfeiting as substitute assets $1,257.50 in cash, various items of jewelry valued at $54,410, and the sale proceeds of a $4,500 car. After considering the defendant’s arguments opposing forfeiture, the Virginia district court entered a final order of forfeiture. Two years later, defendant filed a motion in the Eastern District of New York district court, seeking the return of $54,410 representing the appraised value of the jewelry. In 2000, the government commenced a civil forfeiture action seeking the forfeiture of the enumerated property. In 2002, the government learned of the final order of forfeiture issued in the Fourth Circuit and moved for summary judgment on the basis of collateral estoppel arising from the Virginia district court proceeds and to voluntarily dismiss its forfeiture action pursuant to F.R.Civ.P. 41(a)(2). The Eastern District of New York district court dismissed both actions, citing the final order of forfeiture issued by the Virginia district court. On appeal, the defendant alleged that the New York district court was not bound by the prior forfeiture judgment that he alleged was null and void. The 2nd Circuit held that both proceedings involved identical property; the issue was litigated and decided by the Virginia district court and affirmed by the appellate court; the defendant had a full and fair opportunity to litigate the issue; and the resolution of the defendant’s jewelry was necessary to support a valid and final judgment on the merits in the Virginia district court. The 2nd Circuit affirmed the Eastern District of New York district court dismissal of the defendant’s action, concluding that his action was barred by collateral estoppel. Riley v. United States, 2003 WL 22429043 (2nd Cir., Oct. 24, 2003).

2nd Circuit holds that collateral estoppel does not prevent the government from pursuing a civil forfeiture because of findings made at claimant’s previous sentencing. (420) A Customs inspector stopped Cesar Castro at JFK airport as he was preparing to board a flight to the Dominican Republic. He was advised that anyone taking more than $10,000 out of the country is required to file a CMIR report, so he signed a written declaration that he was carrying $2,000 in currency. The Customs inspector then searched Castro’s briefcase and discovered $11,500 inside. Castro apologized, but denied having any additional currency. The Customs inspector searched his other luggage and found an additional $120,000 in his luggage and on his person. He pleaded guilty to violating the currency reporting law at 31 U.S.C. Section 5316, and his plea agreement contained language reserving the government’s right to civil forfeiture. Customs had initiated administrative forfeiture proceedings but stayed them during the pendency of his criminal action. After he pleaded guilty, the government filed a civil forfeiture action. Castro filed a motion for summary judgment, arguing that collateral estoppel should prevent the government from pursuing a civil forfeiture because of findings made at his sentencing. The district court granted Castro’s motion and dismissed the forfeiture action.  The Second Circuit held that Castro failed to overcome the presumption against application of collateral estoppel based upon his prior criminal proceedings, and vacated and remanded. This opinion contains a lengthy discussion and analysis of the collateral estoppel issue in the civil forfeiture context. U.S. v. $119,984.00 in U.S. Currency, 304 F.3d 165 (2nd Cir. 2002).

2nd Circuit says admission during plea colloquy of intent to use cash to buy drugs bars return of funds. (420) During his plea colloquy, claimant admitted that he intended to use approximately $720,000 seized at the time of his arrest to purchase heroin. The money was administratively forfeited, but the government failed to give claimant proper notice. Years later, claimant sought return of the funds due to the improper notice. The Second Circuit concluded that his admission during allocution that the money was intended for use to facilitate a drug transaction was sufficient to support a grant of summary judgment for the government, regardless of any deficiencies in notice. Adames v. U.S., 171 F.3d 728 (2d Cir. 1999).

xe "Adames v. U.S., 171 F.3d 728 (2d Cir. 1999)."
2nd Circuit holds that state criminal pro​ceeding may sup​port federal forfeiture action, even if appeal is pending. (420) The 2nd Cir​cuit noted that generally the pendency of an appeal from a conviction does not de​prive the judgment of its preclusive effect. In any event, however, the court held that "the conduct un​derlying the conviction establishes prob​able cause supporting the forfeiture." "Nor does it mat​ter that the evidence sup​porting probable cause for this forfei​ture was adduced at a state, rather than a federal, criminal proceeding." The court ruled that if Congress had intended that civil for​feitures under §881(a)(1) be limited solely to cases involving a federal con​viction, "it would have said so." U.S. v. All Right, Title & Interest in Real Property & Build​ing Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990).xe "U.S. v. All Right, Title & Interest in Real Property & Build​ing Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990)."
5th Circuit holds drug defendant cannot raise Eighth Amend​ment issue in district court when he failed to raise issue in tax court. (420) A drug defen​dant who was asses​sed federal in​come tax on forfeited funds and denied a de​duction for the amount of the forfeiture claimed that this vio​lated the 8th Amendment. How​ever, a tax re​fund petitioner in dis​trict court cannot as​sert grounds for a refund which he failed to argue in tax court. Thus, the dis​trict court properly refused to con​sider the merits of his constitu​tional claim. Wood v. U.S., 863 F.2d 417 (5th Cir. 1989).

6th Circuit holds that because consent judgment of forfeiture had the full effect of a final judgment, claimants were barred from litigating the consent judgment after their convictions were vacated. (420) Owners of business that sponsored country folk art exhibits were charged with structuring their income to avoid government reporting requirements and tax evasion. They were convicted and sentenced. The government also initiated a civil forfeiture action against their real property and funds, which was disposed of by a consent judgment of forfeiture. The ED Mich district court granted their 28 U.S.C. Section 2255 motion and vacated their structuring conviction, following the Ratzlaf decision. The owners then filed a civil complaint to challenge the consent forfeiture judgment, which the ED Mich district court dismissed. The Sixth Circuit affirmed, finding that the consent judgment had the full effect of final judgment for the purposes of claim preclusion, which doctrine barred the claimants from litigating the issues in the civil forfeiture action. The Sixth Circuit also affirmed the dismissal of the owners’ injunctive relief claim to bar the enforcement of 18 U.S.C. Section 981(a) because they did not have standing to bring that cause of action. Blakely v. U.S., 276 F.3d 853 (6th Cir. 2002). 

6th Circuit says criminal forfeiture verdict for defen​dant no bar to civil forfeiture of same property. (420) Claimant was convicted of illegal gambling and money laundering offenses, but the jury returned a special verdict stating that “0%” of a certain piece of real property should be forfeited under 18 U.S.C. §1956. The government nonetheless proceeded to trial on a civil forfeiture claim against the same property, this time under a different statute, 18 U.S.C. §1957. The Sixth Circuit held that the government was not collaterally estopped by the criminal verdict from proceeding in the civil case. The court noted that the issue of forfeiture under §1957 was not litigated in the criminal case, and seemed to think it relevant that the civil case was filed, though not decided, before the criminal verdict. U.S. v. Four Contiguous Parcels of Real Property, 191 F.3d 461 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Four Contiguous Parcels of Real Property, 191 F.3d 461 (6th Cir. 1999) (table) (unpublished)."
6th Circuit holds state guilty plea estops claimant from contesting probable cause in federal forfeiture. (420) After losing a motion to suppress evidence of a marijuana grow operation in his home, claimant pleaded guilty in state court to marijuana cultivation. Federal authorities then sought civil forfeiture of the residence under 21 U.S.C. §881(a)(7). Claimant sought to relitigate in federal court the Fourth Amendment issues raised unsuc​cessfully in his state suppression motion, arguing that without the illegally seized evidence the government lacked probable cause for the forfeiture. The Sixth Circuit upheld an order of summary judgment for the government. The court intimated, but did not squarely hold, that a federal civil forfeiture claimant is estopped from relitigating Fourth Amendment issues decided against him in state court. Instead, the court based its decision on a finding that claimant’s guilty plea, in combination with his statements under oath concerning the factual basis for the plea, established probable cause for the forfeiture and erected a collateral estoppel bar to relitigation of probable cause. U.S. v. Real Property Known and Numbered as 415 East Mitchell Avenue, 149 F.3d 472 (6th Cir. 1998).xe "U.S. v. Real Property Known and Numbered as 415 East Mitchell Avenue, 149 F.3d 472 (6th Cir. 1998)."
6th Circuit precludes appeal of summary judgment by claimant who had not denied knowledge under oath. (420) Claimant ap​pealed the district court's summary judgment of forfeitability, arguing that the court im​properly held that he was collaterally estopped from denying forfeitability because of his criminal conviction. The 6th Circuit af​firmed, hold​ing that claimant's failure to tes​tify at his criminal trial or otherwise to deny under oath that he knew of the drug activity on his property pre​cluded his ap​peal. U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993).xe "U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993)."
6th Circuit relies on criminal convic​tions to pre​clude litigation of forfeitability of pro​perty. (420) Claimants had been con​victed of growing marijuana on a 51-acre tract of land. The district court relied on the convictions in granting summary judgment of forfeiture of the property. The 6th Circuit noted that the fact of criminal convic​tion does not necessarily preclude litigation of a for​feiture action, but it af​firmed reliance on the doctrine of collateral estoppel on the facts of this case. The owner of the property could not have been convicted had the criminal jury believed that she lacked knowl​edge and did not con​sent to her husband's drug ac​tivities on the property, and her husband's convic​tion also supported forfei​ture of his dower in​terest in the property. U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993).xe "U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993)."
9th Circuit finds money laundering conviction did not bar claim that money was obtained legally. (420) Defendant was convicted of money laundering in a criminal trial at which the jury instructions (properly) permitted a verdict of guilty if the source of funds was an account in which tainted funds were commingled with other funds. See U.S. v. Garcia, 37 F.3d 1359 (9th Cir, 1994). When the government sought civil forfeiture of real estate purchased with money from the bank account at issue in the criminal case, the district court found that the defendant was estopped by the criminal verdict from contesting the illegal source of the money in the account. The Ninth Circuit reversed. It found the jury verdict established, at most, that some but not all of the funds in the account were criminally derived. Consequently, it was error not to allow claimant to present evidence to show the legitimate source of some of the money. In addition, because the district court improperly relied on the prior conviction and did not allow development of other evidence, there was insufficient showing of probable cause to support the forfeiture. The case was remanded for further evidence. U.S. v. Real Property Located at 22 Santa Barbara Drive, 121 F.3d 719 (9th Cir. 1997).xe "U.S. v. Real Property Located at 22 Santa Barbara Drive, 121 F.3d 719 (9th Cir. 1997)."
9th Circuit applies collateral estoppel to prevent relitigating Fourth Amendment claim in forfeiture. (420) The claimant moved to suppress the evidence in the criminal case. His motion was denied and the state appellate court affirmed on appeal. Thereafter, in this federal civil forfeiture proceeding, he argued that the evidence of drug dealing on the property—the fruits of he warrantless state search of his property—should have been excluded from the forfeiture proceeding because the search was invalid under the Fourth Amendment. The Ninth Circuit held that he was collaterally estopped from raising this issue as a defense to the civil forfeiture action. The court noted that in Allen v. McCurry, 449 U.S. 90, 103 (1980), the Supreme Court expressly rejected the idea that "every person asserting a federal right is entitled to one unencumbered opportunity to litigate that right in a federal district court, regardless of the legal posture in which the federal claim arises." U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995).xe "U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)."
9th Circuit says claimant cannot raise Fourth Amendment issue litigated in criminal case. (420) Defendant was convicted in state court of possession of marijuana for sale. As part of that proceeding he moved to suppress evidence of the marijuana on the ground that it had been seized in violation of the Fourth Amendment. The motion was denied, and that ruling was affirmed on appeal. In this federal forfeiture proceeding, the Ninth Circuit held that the claimant was collaterally estopped from raising the Fourth Amendment issue again as a defense to the civil forfeiture action. The claimant was a party to the state criminal proceeding and was motivated to fully litigate the issue at that time. Accordingly there was probable cause to believe that the claimant was growing marijuana on his property. U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995).xe "U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)." 

9th Circuit holds prior civil forfeiture deter​min​ation collaterally estops govern​ment. (420) In a prior civil forfeiture proceeding the court found that defendant was an "innocent owner" who did not know his tenants were growing marijuana. The Ninth Circuit held that this determination collaterally estopped the government from introducing the marijuana evidence in a criminal prosecution of defendant for illegally structuring currency transactions. Although the government prevailed in the forfeiture proceeding on another, independent ground, the "innocent owner" determination was necessary to decide that the property was not forfeitable on the ground that defendant knew marijuana was being grown there. The government could have, but did not, cross-appeal this determination when defendant appealed the forfeiture. U.S. v. Weems, 49 F.3d 528 (9th Cir. 1995).xe "U.S. v. Weems, 49 F.3d 528 (9th Cir. 1995)."
9th Circuit holds guilty plea did not estop defendant from con​testing forfeiture. (420) The defendant pled guilty to manufacturing marijuana in her mobile home. The govern​ment sought to forfeit the mobile home and the land which it occupied, under 21 U.S.C. §881(a)(7). The district court dis​missed the defen​dant's claim for the land, holding that she was collaterally estopped from challenging the for​feiture because of her guilty plea. On appeal, the 9th Circuit re​versed, because the defendant's claim was based on the ar​gument that the tract of land consisted of two separate lots, rather than one sin​gle lot as the gov​ernment claimed. Since this issue was not resolved in the crimi​nal case, she was not precluded from con​testing the forfeiture. U.S. v. Real Property Lo​cated at Section 18, 976 F.2d 515 (9th Cir. 1992).xe "U.S. v. Real Property Lo​cated at Section 18, 976 F.2d 515 (9th Cir. 1992)."
10th Circuit estops civil claimant from challenging underlying conviction and seizures. (420) Claimant was convicted of drug offenses based in part on the results of the execution of several search warrants. Among other things, the government discovered and seized cash from claimant’s home and money from his bank account. Following his conviction, the government brought a civil forfeiture action against the seized money. Claimant argued, inter alia, that his conviction was illegal and that the searches violated the Fourth Amendment. The Tenth Circuit held claimant was collaterally estopped from relitigating in the civil forfeiture case issues he litigated and lost in his criminal case. U.S. v. $11,557.22 in U.S. Currency, 198 F.3d 260 (10th Cir. 1999) (table)(unpublished).xe "U.S. v. $11,557.22 in U.S. Currency, 198 F.3d 260 (10th Cir. 1999) (table)(unpublished)."
10th Circuit finds itself bound by 8th Circuit's "erroneous" ruling as to res judicata effect of dismissal of civil forfeiture ac​tion. (420) The govern​ment filed a civil forfeiture action in Colorado district court against property in which claimant held a lien. The property was sold, and the proceeds were held by the court clerk. The civil forfeiture action was later dis​missed, but the owner of the property was then convicted in Missouri, and the Missouri district court ordered the property held in Colorado forfeited. The claimant moved to vacate the Missouri order on the ground that the dis​missal of the Colorado civil forfeiture action barred the Missouri criminal forfeiture under res judicata principles. The Mis​souri district court rejected this claim, even though the Col​orado dismissal was with prejudice, and the 8th Circuit af​firmed. In the meantime, the Col​orado court followed the Missouri court's or​der, and disbursed the proceeds to the gov​ernment. On ap​peal, the 10th Cir​cuit affirmed, but stated that it would have ruled that the dismissal of the civil forfeiture action barred the subse​quent criminal forfeiture proceeding. Nonetheless, the Missouri court's ruling had been affirmed and was "itself res judicata as to the res judi​cata effect of the earlier Colorado judgment." U.S. v. Lots 43 Through 46, In​cluding Block 32 University Place, Boulder, Col​orado, 935 F.2d 1134 (10th Cir. 1991).xe "U.S. v. Lots 43 Through 46, In​cluding Block 32 University Place, Boulder, Col​orado, 935 F.2d 1134 (10th Cir. 1991)."
11th Circuit says wife not collaterally estopped by husband's conviction from chal​leng​ing probable cause. (420) Claimant's husband was convicted of running an illegal gambling business from their home. In this forfeiture action, the district court held that the husband's criminal conviction satisfied the government's probable cause burden, and estopped the wife from arguing that the property was not used to facilitate a gambling operation. The 11th Circuit reversed, holding that the wife was not estopped by her husband's criminal conviction from attacking the probable cause showing, since she did not have the opportunity to litigate her position in the criminal trial. She was not a party, her interests were not represented, and she was not in privity with a party, her husband. The district court's conclusion that even absent collateral estoppel, probable cause had been established, was not supported by the record. The case was remanded for a determination of the disputed factual issues as to probable cause. U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994).xe "U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994)."
D.C. Circuit finds Federal Tort Claims Act case barred by res judicata. (420) Plaintiff brought an action in the Western District of Texas under Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), challenging the forfeit​ure of certain property. The Texas court construed the action as raising a Federal Tort Claims Act (FTCA) claim and litigated the matter to conclusion. Thereafter, plaintiff brought a separate FTCA suit in the District of Columbia regarding the same forfeiture. The D.C. Circuit found the second suit barred by res judicata. Armendariz-Mata v. U.S., 1999 WL 1052490 (D.C. Cir. 1999) (unpublished).xe "Armendariz-Mata v. U.S., 1999 WL 1052490 (D.C. Cir. 1999) (unpublished)."
Federal Circuit affirms finding that breach of contract claim was not barred by the doctrine of res judicata. (420) The Court of Federal Claims denied the claim of attorney F. Lee Bailey against the United States for breach of contract, arising from his representation of a client who was facing illegal drug trafficking and money laundering charges. In a pretrial meeting in that federal prosecution, the government noted its intention to effect a forfeiture of all of the client’s assets on a theory that the assets were drug-related assets. At a later meeting, Bailey and government attorneys addressed the source of legal fees for Bailey and his two colleagues, and agreed that fees of $1 million to each defense attorney would not be unreasonable in light of the complexities of the case. The government also agreed not to seek to forfeit the client’s drug-related assets to the extent the district court permitted defense counsel reasonable legal fees and the assets comprised the source of the fees. Bailey advised his client that the government’s case was substantial, and the client agreed to cooperate with the government to disclose his illegal activities, assets and holdings. The assets included two estates in France requiring maintenance before they could be sold, $3.5 million in cash, and 602,000 shares of a biotech stock worth $6 million. The government and Bailey then agreed that Bailey use the stock to cover the maintenance on the estates, liquidation, repatriation, and fees. The stock was transferred to Bailey’s Swiss bank account. Bailey then performed many hours of work with respect to repatriation of the assets, but eventually the client terminated Bailey’s services. The stocks had by then appreciated in value from $6 million to $15.5 million. The government lawyers decided to sell the stock and effect the forfeiture of the proceeds. When they contacted Bailey for the shares, he refused to assist the government, asserting that he was entitled to the appreciation because he took the downside risk. The government moved to have the stock surrendered, and the district court ordered Bailey to bring the stock to court and answer the government’s motion. The client stipulated to the forfeiture of the stock, and the district court entered an Order of Forfeiture subject to Bailey’s third party claims under 21 U.S.C. Section 853(n). Bailey then surrendered the stock, and it was liquidated. He then voluntarily dismissed his claim with prejudice. Bailey next brought a breach of contract claim in the Court of Federal Claims based on the Tucker Act, contending that he had an implied-in-fact contract with the government that made him accountable for $6 million worth of stock in exchange for any appreciation in the value of the stock. The government argued that Bailey’s claim was barred by the doctrine of res judicata because it involved the same set of transactional facts as his district court 853(n) claim that was dismissed on the merits by reason of his voluntary dismissal with prejudice. The Court of Federal Claims rejected the government’s res judicata argument, but concluded that there was no meeting of the minds between Bailey and the government on the critical term that the appreciation in the value of the stock would accrue to Bailey. The Federal Circuit found that the lower court did not clearly err in concluding that there was no meeting of the minds on the critical provision. Affirmed. Bailey v. U.S., 2004 WL 386593 (Fed. Cir., Feb. 27, 2004).

Arkansas district grants summary judgment for claimant because government's civil forfeiture claims and dismissed criminal forfeiture action against pension funds arose from the same nucleus of operative fact for the purpose of res judicata. (420) Defendant Moser entered a plea of guilty to mail fraud, money laundering, and interstate transportation of stolen property. Moser, an attorney, admitted that from 1996 to 2003, he defrauded his clients of money held in his law firm's client trust account, using clients' money to invest in a company called Scanning Technologies, Inc. When the investment failed, Moser concealed shortfalls in the client trust account by enticing clients to retain money in the account and mailing them fictitious statements showing false earnings and balances. All the while, Moser continued to steal money from his clients for his own use to pay firm expenses and salaries and  meet past and present obligations to clients. The court entered orders of forfeiture identifying specific assets to be forfeited. The government filed, under seal, an application for seizure warrants for funds totaling $158,427.75 contained in pension and retirement trust accounts maintained by Moser(s law partner Barry Jewell. In support of the applications, the government submitted affidavits testifying that funds directly traceable to the crimes committed by Moser, and subject to forfeiture as proceeds of Moser's crimes, were deposited in Jewell's accounts, that Jewell had knowledge of and took an active role in the embezzlement and that a significant amount of money was traced from the client trust account to Jewell. The court found probable cause to believe that funds in Jewell's pension and retirement accounts were proceeds of Moser's crimes, and it issued the warrants, and the seized funds were included in an amended order of forfeiture. Jewell filed a petition opposing forfeiture and claiming a right to the seized account funds, and a motion for summary judgment, asserting that the government had not established a connection between Moser's crimes and the funds. The government moved to stay discovery pending a criminal investigation of Jewell, and then filed an indictment charging Jewell with conspiracy to commit mail fraud, money laundering, and tax evasion. Because it appeared that the government had shifted its theory of criminal forfeiture by charging that the account funds were proceeds of Jewell's money laundering, as opposed to Moser's mail fraud, the Court directed the government to file a brief explaining the basis for continued restraint of the account funds, since Jewell had not been convicted of any crime and the government had not filed a motion for pretrial restraint of assets in the criminal case against Jewell. The government then filed an application for a protective order in the separate criminal case against Jewell, requesting that the same account funds remain in the Treasury Suspense Account pending adjudication of the criminal charges against Jewell. The government also filed a complaint seeking civil forfeiture of the same account funds. Jewell filed a claim in the civil forfeiture case, asserting the right to defend the action as owner of the defendant property. The Court denied Jewell's motions for summary judgment, but the court granted a joint motion to stay all proceedings related to Jewell's petition. Jewell later filed a motion to vacate the protective order issued in the criminal case against him and a motion for summary judgment in the civil forfeiture case. In support of both motions, Jewell argued that the seized account funds are protected from forfeiture under the prohibition of assignment or alienation of pension benefits set forth in (206(d)(1) of ERISA, 29 U.S.C. (1056(d)(1). That court granted the motion and ordered the government to return the funds seized from Jewell's accounts. Jewell next moved to vacate the seizure warrants and orders of forfeiture entered in this case and for summary judgment, contending that the determination in the civil forfeiture proceeding that the pension and retirement funds are protected from forfeiture is conclusive and precludes re-litigation of the issue in this case. The court agreed, finding that all of the requirements of res judicata were met. Because the government's claims for civil and criminal forfeiture arise from the same nucleus of operative fact, the court found that the claims were the same for the purpose of res judicata. Forfeiture of the pension and retirement funds listed in the amended order of forfeiture was thus barred based on dismissal of the civil forfeiture proceeding involving the same property. U.S. v. Moser, 2008 WL 1994925 (E.D.Ark. 2008) (May 2, 2008).

California district court holds that petitioner liquidators could raise due process and other legal issues, but that dismissal of civil forfeiture proceedings did not constitute res judicata as to same property that was subject of parallel criminal forfeiture proceedings. (420, 595) From 1997 to 1999, Defendant Pavel Lazarenko deposited various monies and Ukranian bonds into the European Federal Credit Bank in Antigua (“Eurofed”). In 1999, Antiguan governmental authorities began an investigation of Eurofed for alleged money-laundering activities, and placed Eurofed into receivership. Antiguan governmental authorities subsequently appointed PriceWaterhouseCoopers as joint liquidators of Eurofed. A jury returned a guilty verdict against Lazarenko on conspiracy to money launder, substantive money laundering counts, wire fraud, and interstate transportation of stolen property. The Government then initiated separate civil forfeiture proceedings regarding certain funds and bonds in dispute by filing a complaint against the res. The court dismissed the civil forfeiture action as barred by the application statute of limitations, 19 U.S.C. §1621. That same day, the Government obtained a criminal seizure warrant for the same res under 21 U.S.C. §853(f). In the criminal proceedings, the Court ordered that Lazarenko forfeit all of his right, title and interest in funds and bonds in three bank accounts. 
The liquidators filed a move for return of the funds, arguing that the government's criminal seizure was unlawful, and requesting that the seized assets be returned to the Antiguan liquidation proceedings. The court determined that it should wait until an ancillary proceeding after sentencing to consider the liquidators' claims. An ancillary proceeding to determine the validity of third parties' claims to the forfeited assets commenced after the court's entry of the preliminary order of forfeiture. First, the government contended that the court should not reach Liquidators' arguments predicated on res judicata, statute of limitations, and act of state theories at all because they are outside the scope of the issues that can be adjudicated in an ancillary proceeding under 21 U.S.C. §853(n)(6). The court held otherwise, finding that serious due process questions would be raised, if third parties asserting an interest in forfeited assets were barred from challenging the validity of the forfeiture. The determination made at the defendant's criminal trial that the property was subject to forfeiture cannot be considered binding on persons who were not only not parties to the criminal action but were specifically barred from intervening.
The liquidators contended that the assets were not subject to criminal forfeiture because the government did not seek criminal forfeiture against these specific assets until more than five years after Lazarenko's predicate offenses were committed. However, Rule 32.2 and its legislative history make clear that a defendant is not entitled to an itemized list of the property to be forfeited as part of the indictment, but only requires the government to give the defendant general notice that it will be seeking forfeiture in accordance with the applicable statute, which it did within the limitations period. Second, the liquidators contended that the court's dismissal with prejudice of the government's civil forfeiture action barred criminal forfeiture of the same assets under the doctrine of res judicata. The court first noted that dismissal on statute of limitations grounds of a civil forfeiture action still satisfies the res judicata requirement that there be a “final adjudication on the merits” of the dismissed claim. Also two of the four required factors supported the requisite finding of an identity of claims. Nearly identical evidence was relevant for resolving the merits of the civil and criminal forfeiture efforts by the government, and the civil and criminal forfeiture claims essentially arose out of the same transactional nucleus of facts. However, the other two factors pointed the other way. The underlying rights involved in the two forfeiture claims are significantly different, because a criminal forfeiture is considered a punitive sanction against the defendant in an in personam proceeding, while a civil forfeiture is considered a remedial in rem proceeding and constitutes a judgment against property. In addition, the criminal forfeiture claim could not have been brought as part of the separate civil forfeiture action brought by the government. The court could not fairly characterize the government's conduct as attempting to have a “second bite at the very same apple,” and the dismissal of the government's civil forfeiture action as untimely here did not substantively resolve the property dispute that was already pending in the criminal matter. U.S. v. Lazarenko, 2007 WL 2349320 (N.D. Cal. 2007) (August 15, 2007).

California district court denies summary judgment based on collateral estoppel because guilty plea to mere possession did not dispose of issue of property’s use to facilitate possession of marijuana for sale, which was not actually litigated and necessarily decided in the criminal proceeding. (420) A search of property resulted in the seizure of approximately 1,899 marijuana plants from an indoor marijuana growing operation. The claimant was charged in an information filed in the Superior Court of the State of California and entered a plea of guilty to possession of marijuana for sale, and the second count of cultivating marijuana was dismissed. The government filed a civil forfeiture action and moved for summary judgment, and the claimant opposed, contending, inter alia, that the subject property was not subject to forfeiture because collateral estoppel was not applicable. The court first found that the criteria for the application of collateral estoppel are: (1) the prior conviction must have been for a serious offense so that the defendant was motivated to fully litigate the charges; (2) there must have been a full and fair trial to prevent convictions of doubtful validity from being used; (3) the issue on which the prior conviction is offered must of necessity have been decided at the criminal trial; and (4) the party against whom the collateral estoppel is asserted was a party or in privity with a party to the prior trial. Although it is settled law in the Ninth Circuit that a guilty plea may be used to establish issue preclusion in a subsequent civil suit, preclusion has only been allowed where an element of the crime to which the defendant pled guilty or of which he was convicted was at issue in the second suit. The court held that because the husband’s guilty plea for possession of marijuana for sale did not dispose of the issue concerning the defendant property's use in claimant's possession of marijuana for sale and thus, collateral estoppel could not be applied. Although the government contended that the only “reasonable and logical inference” that could be drawn was the defendant property was used to facilitate the offense to which claimant pled guilty, the court held that a “reasonable inference” is insufficient to show that the plea for possession established that claimant's residence was used to facilitate the crime of possession for sale. Claimant's guilty plea did not dispose of the issue concerning the land's character or its use in facilitating the crime of possession of marijuana for sale, and the use of the residence in the criminal act of possession for sale of marijuana was not actually litigated and necessarily decided in the criminal proceeding. U.S. v. One Residential Property Located 17348 Lyons, 2007 WL 935625 (S.D. Cal. 2007) (March 22, 2007).

Colorado district court denies claimant’s motion to suppress evidence without prejudice, where although the guilty plea did not collaterally estop him from raising the motion in civil forfeiture action, the plea may have preclusive effect in a forfeiture case since it included admission of possession of drugs at defendant’s residence. (420, 810) In a criminal proceeding, Claimant moved to suppress the evidence seized during the search of his residence, on the grounds that the affidavit supporting the search warrant was invalid. Before the court ruled on the suppression motion, Claimant entered a guilty plea to one count of possession with intent to distribute more than 5 kilograms of methamphetamines. As part of his plea agreement, Lehman stipulated that police found at the residence over 1,400 grams of a mixture or substance containing methamphetamine in various locations throughout the residence. The government sought forfeiture of the property and Claimant moved to suppress the fruits of the search, challenging the warrant on grounds different from those in his earlier suppression motion. The government argued first that Lehman's filing, arguing and abandonment of a suppression motion in the criminal proceeding, and his guilty plea collaterally estopped him from raising the motion in the civil forfeiture action. Under federal law collateral estoppel requires that (1) the issue previously decided is identical with the one presented with the action in question; (2) the prior action has been finally adjudicated on the merits; (3) the party against whom the doctrine is involved was a party, or in privity with a party, to the prior adjudication; and (4) the party against whom the doctrine is raised had a full and fair opportunity to litigate the issue in the prior action. Applying this test, the court held that collateral estoppel did not apply. The suppression motion in the criminal case was not identical to the second motion and was not adjudicated on the merits, since the court never ruled on this motion. The government contended that Claimant still was estopped from raising the suppression motion because he withdrew his earlier suppression motion as part of his plea bargain; however, it offered no authority for the proposition that a withdrawn motion constitutes an issue actually litigated to satisfy the test for collateral estoppel. The government further argued that the mere fact that Claimant had the opportunity to raise the suppression issue and chose not do so constitutes abandonment of this defense. However, the Supreme Court has held that a guilty plea in a prior criminal proceeding does not constitute, by itself, an admission of the legality of a search or a waiver of Fourth Amendment rights in a later civil proceeding, absent some more explicit concession of Fourth Amendment rights. While Claimant withdrew the specific motion to suppress filed in that case, the second motion to suppress was on different grounds and he made no general Fourth Amendment waiver. The government next argued that Claimant’s guilty plea, independent of the disposition of the motion to suppress, would have a preclusive effect in light of the evidentiary burdens in a forfeiture case, since the plea included his admission that he was in possession of the drugs at the residence. A guilty plea can satisfy an element of a government's case, such as probable cause in forfeiture, regardless of the outcome of a suppression motion. Absent a guilty plea or jury verdict, a forfeiture claimant may still challenge illegally seized evidence on Fourth Amendment grounds. But a claimant cannot use a Fourth Amendment challenge to somehow negate a guilty plea when that plea admits to facts that are the same as, or satisfy the same elements as, those in a later civil proceeding. Here, Claimant made his Fourth Amendment challenge not to defeat probable cause in the context of a motion for summary judgment, but to limit the scope of the potential evidence available to the government at trial. Thus, the court held that Claimant’s motion is not collaterally estopped, but it may be precluded by his guilty plea, depending on how he tries to meet his own evidentiary burdens in opposing the government’s planned motion for summary judgment. At a later point in this proceeding it might be timely to reconsider the appropriateness of the suppression motion, so the court denied the motion without prejudice. U.S. v. 802 North Main Street, Yuma, CO, 2007 WL 1725250 (D.Colo. 2007) (June 12, 2007). 

Illinois district court refused to strike civil forfeiture claim since the preliminary order of forfeiture in the parallel criminal case was not part of the judgment that was entered when the defendant was sentenced, and thus no enforceable order had resolved his rights. (420, 580) The government moved to strike a defendant(s claim in a civil forfeiture case based on a forfeiture order of his residence in a parallel criminal case. Ordinarily, a criminal order of forfeiture would extinguish the criminal defendant's rights, and parties other than the defendant would be the only parties permitted to file a claim or petition in an ancillary proceeding. The problem presented was that the preliminary order of forfeiture was not part of the judgment that was entered when the defendant was sentenced pursuant to Fed.R.Crim.P. 32 .2(b)(3). Circuits have been split on the issue. For example, the Eleventh Circuit held in such a case that the judgment could not be modified as a clerical error under Fed.R.Crim.P. 36 (at least where the preliminary order had not been raised at sentencing) and that the judgment could not have been modified while an appeal was pending, because the preliminary order expired upon entry of the final sentencing judgment, the ancillary proceeding had to be dismissed, and any further forfeiture proceeding would have to begin anew. The Third and Eighth Circuits, however, held that, although not expressly mentioned at the time of sentencing, the intention to allow forfeiture was implicit and therefore this was a clerical error that could be corrected under Rule 36. The First Circuit held that the failure to include a final order of forfeiture in the sentencing judgment could be corrected as a clerical error where the court stated at sentencing that forfeiture would be allowed, defendant and third parties had notice of and an opportunity to object to forfeiture, and the defendant never opposed forfeiture. The Fifth Circuit held that, where there was no mention of forfeiture in the written sentencing judgment, but a preliminary order of forfeiture had been entered and the court orally stated at sentencing that the property would be forfeited, it was permissible to subsequently correct the written judgment pursuant to Rule 36. No Seventh Circuit case addressed the issue, although that Court has held that Rule 36 is limited to clerical errors in transcribing the judgment and does not encompass oversights or omissions by the court in imposing sentence. Since no enforceable order of forfeiture had been entered and resolved the claimant(s rights, the court refused to strike his claim. The district court also denied the government's motion for entry of its proposed preliminary forfeiture order and for amendment of the judgment. It stayed any return of assets to the defendant based on the government(s expressed intent to appeal, but directed the government to vacate its lien on the defendant's residence. U.S. v. 3043 North Kolmar, 2006 WL 452421 (N.D.Ill. 2006) (Feb. 21, 2006).

Louisiana District Court says partial acquittal on substantive charges did not bar criminal forfeiture. (420) Defendants were convicted of mail fraud and RICO violations in connection with their operation of gambling businesses; however, the jury found them not guilty on one count of conducting an illegal gambling business. Defendants argued that the government was estopped from seeking criminal forfeiture of their assets because forfeiture was premised on the assets being the proceeds of illegal gambling and the partial acquittal “resolved [in defendants’] favor the question of whether the [gambling activities in question] were lawful.” The district court disagreed, noting that the forfeitures were based on the mail fraud and RICO convictions. At most, the acquittal was somewhat inconsistent with the guilty verdicts on other counts, but the court observed that such an inconsistency is insufficient either to invalidate the convictions or to raise an estoppel bar to criminal forfeiture. See U.S. v. Powell, 469 U.S. 57, 68 (1985) (concluding that if inconsistent verdicts are reached “principles of collateral estoppel . . . are no longer useful”). U.S. v. Cleveland, 1997 WL 602186 (E.D. La. 1997) (not reported in F.Supp.).xe "U.S. v. Cleveland, 1997 WL 602186 (E.D. La. 1997) (not reported in F.Supp.)."
Massachusetts District Court says forfeiture settlement did not bar using seized funds to pay fine. (420) Federal agents arrested defendant on federal drug charges and seized roughly $8,000 in cash. Defendant was convicted of narcotics offenses; the sentence included a term of imprisonment and a $10 million fine. The government also brought a civil forfeiture action against the seized cash under 21 U.S.C. §881(a)(6). This suit was settled, with the government agreeing to return half the money (about $4,000) to defendant. Before the $4,000 was returned, however, the government sought to garnish the money to make a partial satisfaction of the $10 million fine. Defendant argued that the settlement of the civil forfeiture suit was res judicata as to any government claim to the settlement proceeds. The district court held otherwise, ruling that the forfeiture and garnishment were not identical causes of action, and thus the government could proceed against the $4,000. (However, the court went on to hold that defendant’s attorney had a superior claim to the funds for attorney’s fees.) U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997).xe "U.S. v. Murray, 963 F.Supp.2d 52 (D. Mass. 1997)."
Massachusetts District Court says dismissal of civil forfeiture with prejudice barred criminal forfeiture. (420) The government brought civil forfeiture actions in Maine against real property owned by Patrick Cunan and his wife. In 1993, the Cunans were indicted in Massachusetts for drug trafficking and criminal forfeiture of the same property in the Maine civil forfeiture. Thereafter, the Maine U.S. Attorney’s Office agreed to dismiss the civil forfeiture with prejudice, apparently thinking it would clear the field for the Massachusetts criminal forfeiture. But when the Massachusetts district court ordered the property to be criminally forfeited, the Cunans filed an ancillary petition under 21 U.S.C. §853(n) claiming a superior interest in the property. In response, the Massachusetts court found that voluntary dismissal of the Maine civil forfeiture with prejudice was res judicata, and dismissed the criminal forfeiture. The court refused to rescue the government from its mistake, rejecting arguments that (1) dismissal would contravene the intent of the parties, (2) the Maine court did not intend for its civil dismissal to have preclusive effect, (3) the Cunans did not object when the Maine prosecutors said they were dismissing the civil action in favor of criminal forfeiture, and (4) the court should refuse to apply the doctrine of res judicata to prevent injustice. U.S. v. DeCato, 1997 WL 136339 (D. Mass. 1997) (not reported in F.Supp.).xe "U.S. v. DeCato, 1997 WL 136339 (D. Mass. 1997) (not reported in F.Supp.)."
New York District Court finds collateral estoppel bars a civil motion challenging administrative forfeiture of a car. (420) Claimant was a leader of a Brooklyn based wholesale and retail narcotics trafficking organization that at its peak received gross income of more than $10 million a month. Claimant’s Cadillac was seized and administratively forfeited based on evidence that the car had been purchased with narcotics proceeds. He was convicted and sentenced to life imprisonment and ordered to pay a fine of $1,000,000, and his conviction and sentence were affirmed on appeal. Six years after he failed to file an administrative claim and the car was forfeited and put into official use, claimant filed a one paragraph letter with the Court that was construed as a F.R.Civ.P. 41(e) motion for return of seized property and denied. He then filed a F.R.Civ.P. 60(b) motion to set aside the judgment. On appeal, the 2nd Circuit vacated the Court’s judgment and remanded for further proceedings with respect to his claim for the return of the Cadillac. The government then moved for summary judgment to dismiss these actions. The Court noted that the claimant had a full and fair opportunity to litigate the Rule 41(e) issues in his prior criminal proceeding. Also, the Court noted that the 2nd Circuit had affirmed his conviction in all respects. As such, the Court noted that the claimant/petitioner was estopped from challenging the facts that the Cadillac was purchased with narcotics proceeds and was used to facilitate an illegal narcotics transaction. Thus, the Court noted that petitioner did not have a right to lawful possession of the vehicle and an equitable right to its return. Government’s motion for summary judgment granted. Concepcion v. U.S., 2004 W: 52086 (E.D.N.Y., Jan. 13, 2004).

New York District Court holds government barred by collateral estoppel from litigating legality of currency’s source, which was litigated in sentencing hearing. (420) Pursuant to a plea agreement, claimant pleaded guilty to willful failure to report $119,984 in currency that was not illegal proceeds. Under the U.S. Sentencing Guidelines, claimant’s base offense level was calculated at six points based on the fact that “the funds were the proceeds of a lawful activity and . . . were to be used for a lawful purpose.” This fact was further contained in the pre-sentence report, which the district court accepted in sentencing claimant to two years’ probation and a $2,500 fine. The government then filed a civil forfeiture complaint against the money pursuant to 31 U.S.C. Section 5317. The district court granted claimant’s motion for summary judgment holding that the government was barred by collateral estoppel from litigating the legality of the currency’s source because the court already determined that issue when sentencing claimant. U.S. v. U.S. Currency in the Amount of $119,984, 2001 WL 92150 (E.D.N.Y. 2001).

Pennsylvania District Court finds Rule 60(b) motion untimely and barred by collateral estoppel. (420) In 1993, claimant pled guilty to drug trafficking pursuant to a plea agreement that specified the property was subject to forfeiture. The property was civilly forfeited without objection by claimant. In 1996, claimant filed a §2255 motion to vacate his sentence on the ground that the judge failed to explain the forfeiture consequences of his guilty plea during the colloquy. The motion was denied. In 1997, claimant filed the instant motion challenging the civil forfeiture on the same ground advanced in his unsuccessful §2255 motion. The district court ruled: (1) the motion was barred by the doctrine of collateral estoppel because claimant had previously litigated and lost the same issue in the §2255 context; (2) the motion was filed beyond the one-year limitation of Rule 60(b)(1), and was not filed within a “reasonable time” as required by Rule 60(b)(6), and was thus untimely; and (3) claimant’s plea was in any event knowing and voluntary, and the motion was thus without substantive merit. U.S. v. Real Property Located at 1323 South 10th Street, Philadelphia, PA, 1998 WL 470161 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Real Property Located at 1323 South 10th Street, Philadelphia, PA, 1998 WL 470161 (E.D. Pa. 1998) (not reported in F.Supp.)."
Puerto Rico District Court estops government from changing its stipulated theory of recovery. (420) The government sought forfeiture of a sailboat on which an escaped English felon sailed himself to Puerto Rico, on the theory that the vessel had been used to smuggle aliens, in violation of 8 U.S.C. §1324(a)(1)(A)(i). Claimant, the felon’s wife, sought to recover the boat. When the govern​ment first filed its forfeiture complaint, it was not specific about either the facts or the legal theory upon which it based its for​feiture. After several pre-trial conferences, the govern​ment stipulated that it was proceeding on the theory that smuggling oneself was a proper ground for forfeiture of the vessel, and that it would not claim that the forfeiture rested on the smuggling of other aliens. Thereafter, the government attempted to disavow its stipulation, alleging that the Assistant U.S. Attorney lacked authority to make such a stipulation. The district court found the stipulation binding (despite considerable authority for the proposi​tion that the govern​ment may not be equitably estopped). The court then found that using a boat to enter the U.S. is the crime of illegal entry, 8 U.S.C. §1325, not alien smuggling under 8 U.S.C. §1324, and thus the vessel was not forfeitable. U.S. v. One 48 Ft. White Colored Sailboat Named “Libertine,” 24 F.Supp.2d 174 (D. P.R. 1998).xe "U.S. v. One 48 Ft. White Colored Sailboat Named Libertine, 24 F.Supp.2d 174 (D. P.R. 1998)."
Rhode Island District Court holds civil forfeiture not limited by amount alleged in criminal charge. (420) A U.S. Postal Service accountant stole over $1.6 million from the Postal Service. He pleaded guilty to a criminal information alleging a loss to the government of only $630,476. When the government brought a civil forfeiture action against bank accounts and real property held by the accountant’s wife, she advanced a sort of estoppel argument, contend​ing that the government’s recovery should be limited to the amount stated in the criminal information. The district court ruled that a “civil in rem forfeiture action is completely indepen​dent of any related criminal prosecution." Therefore, "the amount of money identified in [the accountant’s] criminal case places no limitation on the U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999).xe "U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999)."
Texas District Court finds civil forfeiture following criminal conviction not barred by res judicata. (420) Defendants, man and wife, were convicted of various drug trafficking crimes. Thereafter, the government sought civil forfeiture of their residence. Defendants argued that the civil forfeiture was barred by res judicata because the government could have, but did not, move to forfeit the house as part of the criminal prosecution. The district court gave this contention short shrift, noting in particular that the criminal case and the civil forfeiture were not the same cause of action. Tilley v. U.S., 1998 WL 812395 (N.D. Texas 1998) (not reported in F.Supp.).xe "Tilley v. U.S., 1998 WL 812395 (N.D. Texas 1998) (not reported in F.Supp.)."
Virginia District Court finds that government not barred from seeking to set aside allegedly fraudulent conveyance by defendant shortly before forfeiture money judgment was entered. (420) Defendant and his mother-in-law purchased a house in 1986 for $116,500. He was indicted in 1999 for conspiracy to distribute marijuana, wherein it was alleged that if convicted he would be required to forfeit $500,000 in proceeds from his criminal activity. Shortly before pleading guilty, he appointed his wife as his attorney-in-fact. After entering his plea, the judge took the issue of a forfeiture money judgment under advisement. While that issue was pending, his wife sold the defendant’s interest in the house to her mother for $71,000. Two days later the court ordered him to forfeit $144,000 in drug proceeds, but he had no assets from which to satisfy the money judgment. The government filed a civil action seeking to set aside as fraudulent the transfer of his interest to his mother-in-law, and the defendants moved to dismiss. Defendants argued that the government was estopped from proceeding with a subsequent civil forfeiture action because it knew of the fraudulent nature of the transfer at the time of the sentencing but did not challenge it then. The E.D.Va. district court found that defendants had failed to establish 4 of the 5 elements necessary to invoke the doctrine of collateral estoppel. The E.D.Va. district court also found defendants’ claim preclusion/res judicata arguments unavailing in all respects, and thus denied the motion to dismiss. U.S. v. Maxwell, 2002 WL 452094(E.D.Va.2002).
