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§630 Section 2255, the Tucker Act, and other "Collateral" Attacks on Forfeitures



1st Circuit says town that discharged tax liens lost Rule 60(b) standing, and could not sue under APA. (630) The United States brought a successful civil forfeiture action under 21 U.S.C. §881 against real property in the Town of Sanford. The Town was owed back taxes on the property but had not recorded tax liens because under Maine law tax liens arose and became enforceable automatically as of the date of the tax assessment. The government did not give the Town notice of the pending forfeiture. When the Town discovered the forfeiture, it made an unsuccessful demand for payment of back taxes from the United States. Thereafter, to facilitate sale of the property by the government to a private purchaser and its return to the tax rolls, the Town discharged the tax liens. The Town nonetheless sued the United States under the Administrative Procedure Act (APA), 5 U.S.C. §702, for the back taxes, and sought a declaratory judgment requiring the government to notify towns in later forfeiture actions. Judicial review is available under the APA of “final agency action for which there is no other adequate remedy in a court.” The First Circuit noted that the Town lost its standing to bring a Fed. R. Civ. P. 60(b) motion when it discharged the lien. However, the court was “unprepared to say that a motion to reopen a forfeiture decree under Fed. R. Civ. P. 60(b) is an ‘inadequate’ legal remedy simply because the Town of Sanford concluded that it would be better off discharging its lien.” Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998).xe "Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998)."
1st Circuit rules excessive fines claim may not be raised in §2255 proceeding. (630) Petitioner challenged the criminal forfeiture of his property in a proceeding under 28 U.S.C. §2255. He argued, inter alia, that the forfeiture was excessive under the Eighth Amendment. The First Circuit found that a request for relief from a “monetary-type penalty” is not cognizable under §2255, which is restricted to requests for relief from confinement. Rodriguez v. U.S., 132 F.3d 30 (1st Cir. 1997) (table) (unpublished).xe "Rodriguez v. U.S., 132 F.3d 30 (1st Cir. 1997) (table) (unpublished)."
1st Circuit holds that because forfeiture notice was adequate, there was no waiver of sovereign immunity. (630) Currency seized from plaintiffs' residence was adminis​tratively forfeited by the DEA. Plaintiffs' filed a civil rights action against the DEA under 28 U.S.C. §1331, alleging insufficient no​tice of the administrative proceeding, and that the currency was seized in violation of the 4th Amend​ment. The 1st Circuit held that be​cause the notice was adequate, plaintiffs lost the waiver of sovereign immunity that had allowed the court to entertain the action, and thus the district court had no jurisdiction to consider plaintiff's 4th Amend​ment claim. Sarit v. U.S. Drug Enforce​ment Administra​tion, 987 F.2d 10 (1st Cir. 1993).xe "Sarit v. U.S. Drug Enforcement Administra​tion, 987 F.2d 10 (1st Cir. 1993)."
2nd Circuit says habeas petition may not be used to attack forfeiture. (630) The govern​ment seized and administratively forfeited over $105,480 in drug proceeds from claimant’s luggage. After claimant’s convic​tion on heroin smuggling charges, but before sentencing, he filed a Rule 41(e) motion for return of the money; the motion was denied and claimant did not appeal. While incarcerated, claimant filed a habeas corpus petition pursuant to 28 U.S.C. §2255 in which he challenged the forfeiture of the cash as an excessive fine. The Second Circuit held that a §2255 petition may only be employed to challenge a criminal sentence, and thus such a petition is not a proper vehicle to attack an administrative forfeiture. The petition was properly dismissed. Ogbonna v. U.S., 166 F.3d 1201 (2d Cir. 1998) (table) (unpublished).xe "Ogbonna v. U.S., 166 F.3d 1201 (2d Cir. 1998) (table) (unpublished)." 
2nd Circuit says claim of forfeiture without proper notice may be filed up to eleven years after seizure. (630) According to plaintiff’s pro se complaint, in April 1990, New York state troopers seized $6,920 from plaintiff’s car and then turned the money over to the DEA. In August 1996, plaintiff filed this action seeking return of the property and alleging that the DEA forfeited the funds without giving proper notice. The district court construed the complaint as a claim for the return of forfeited property under Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 403 U.S. 388 (1971), and dismissed the case for violation of the three-year statute of limitations for such cases. The Second Circuit held that the complaint should have been construed as a judicially-created action to remedy a procedurally deficient forfeiture of the sort discussed in Weng v. U.S., 137 F.3d 709 (2d Cir. 1998), thus triggering the six-year statute of limitations of 28 U.S.C. §2401. Plaintiff here did not exceed this limitation even though he filed more than six years after the seizure because his cause of action did not accrue until the earlier of: (a) the close of the forfeiture action, or (b) if no forfeiture proceedings were held, the end of the five-year period during which the government may file a forfeiture action. Thus, in some circumstances a forfeiture claimant’s challenge to the adequacy of the notice may be timely eleven years after the seizure. Polanco v. U.S., 158 F.3d 647 (2d Cir. 1998).xe "Polanco v. U.S., 158 F.3d 647 (2d Cir. 1998)."
2nd Circuit says venue for claim of “compensatory damage” for seized property is district of seizure. (630) DEA seized $97,253 in currency from defendant during his arrest at JFK Airport in New York, as well as certain property from a container at Port Elizabeth, New Jersey. After his criminal conviction, defendant filed a motion for return of the money under Fed. R. Crim. P. 41(e), as well as a request for “compensatory damages” for the property seized in New Jersey. The district court dismissed the Rule 41(e) motion for lack of subject matter jurisdiction due to the completion of the criminal case and the pendency of a civil forfeiture action against the cash. It also transferred that portion of the action seeking damages for the New Jersey seizures to the District of New Jersey. The Second Circuit agreed that New Jersey was the proper forum. Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998).xe "Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998)."
2nd Circuit rules wire transfer beneficiaries lack standing to sue U.S. under Electronic Communi​cations Privacy Act. (630) Plaintiffs, two Colombian corporations, were the intended recipients of wire transfers seized by the U.S. as part of an investigation into the money laundering activities of the Cali cartel. A federal jury found that eighteen of the subject wire transfers were traceable to criminal activity, but that three of them were not. The funds from those three were returned to plaintiffs. The corporations nonetheless sued the United States for damages under the civil cause of action provision of Title II of the Electronic Communications Privacy Act of 1986 (ECPA), 18 U.S.C. §2707(a), alleging violations of their “electronic privacy.” The Second Circuit affirmed the district court’s rulings that: (1) the 1996 amendment to the ECPA expanding the availability of civil relief from “custo​mers” to “other person[s] aggrieved” was not retroactive; (2) under the former act, the Colombian corporations, which were merely intended beneficiaries of a wire transfer involving a Federal Reserve Bank, were not “customers” with standing to sue. The opinion leaves open the question of whether the new act might confer the standing denied these plaintiffs. Organiza​cion JD, Ltda. v. U.S. Department of Justice, 124 F.3d 354 (2d Cir. 1997).xe "Organizacion JD, Ltda. v. U.S. Department of Justice, 124 F.3d 354 (2d Cir. 1997)."
4th Circuit finds motion for return of destroyed property moot, but suggests tort claims suit. (630) Defendant sought the return of seized property, an itemization of seized property, and reimbursement for forfeited property. The district denied the motion as moot because the government had properly destroyed the contraband under 21 U.S.C. §881(a), and had provided the requested itemization, and returned all the property on the list. However, defendant contended that the government had seized more money than it reported, and he wanted reimbursement for alleged damage to property while it was in government custody. The Fourth Circuit affirmed the denial of the motion, but suggested defendant might have a remedy under the Federal Tort Claims Act, 28 U.S.C. §2671-80. U.S. v. Queen, 120 F.3d 263 (4th Cir. 1997) (table) (unpublished).xe "U.S. v. Queen, 120 F.3d 263 (4th Cir. 1997) (table) (unpublished)."
5th Circuit rules prisoner’s motion to return property is governed by Prison Litigation Reform Act. (630) The government executed a search warrant at plaintiff’s home and seized personal items, including a wallet, birth certificate and other papers. While incarcerated in state prison for a crime unrelated to the search, plaintiff filed a motion for return of the property under Rule 41(e), Fed. R. Crim. P. The district court denied the motion. The Fifth Circuit held that the Rule 41(e) motion was civil in character and thus subject to the requirements of the Prison Litigation Reform Act (PLRA), 28 U.S.C. §1915. Consequently, the circuit court could not address the merits of plaintiff’s appeal unless and until the district court ruled on an application to appeal in forma pauperis (IFP). The court of appeals held the case in abeyance and remanded for the limited purpose of a ruling on the IFP application and payment of an appellate filing fee. Pena v. U.S., 122 F.3d 3 (5th Cir. 1997).xe "Pena v. U.S., 122 F.3d 3 (5th Cir. 1997)."
5th Circuit limits review to pre-trial order denying dismissal on double jeopardy grounds. (630) Defendant sought to bar a criminal drug trial on double jeopardy grounds based on a prior civil forfeiture. He also argued that he never received notice of the forfeiture of his funds and therefore the forfeiture violated due process. The Fifth Circuit held that its review was limited to the pre-trial order denying dismissal of the criminal matter on double jeopardy grounds. Such a denial was within the "collateral order" exception to the final judgment rule of appellate jurisdiction. Defen​dant's other claims were not reviewable here. These claims could be brought in the district court, either as a civil action collaterally attack​ing the summary forfeiture judgment or in a criminal trial as a Rule 41(e) motion to return seized property. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."
6th Circuit rules Assignment of Claims Act inapplicable in an in rem forfeiture action. (630) Claimant held an interest in the seized property through an assignment made after the property was seized. The district court found that claimant lacked standing, holding that the assignment was invalid under the As​signment of Claims Act. The 6th Circuit re​versed, holding the Assignment of Claims Act was not applicable to an assignment of an in rem forfeiture action. The Act is applicable only to assignments of any part of a claim against the U.S. government or an interest in the claim. The claim assigned here was not a claim upon the United States, but of an inter​est in property adverse to the interest held by the United States. Not only are the express words of the Act demonstrate that the Act does not apply to the assignment here, but the purposes of the Act are not implicated by the facts of this case. U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993).xe "U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993)."
7th Circuit allows defendant to raise double jeopardy claim for first time in §2255 petition, despite failure to do so on direct appeal. (630) Defendant argued for the first time in a §2255 petition that prior forfeitures resulting from his marijuana trafficking constituted jeopardy and therefore his criminal convictions violated double jeopardy. The government argued that the claim was barred because defendant failed to raise it on direct appeal, and he could not show cause for the failure to raise the issue sooner nor actual prejudice. The Seventh Circuit held that there was no prejudice—the prior forfeiture involved drug proceeds, and the forfeiture of drug proceeds is not punishment under the double jeopardy clause. Proceeds forfeitures can never be out of proportion to the "loss" suffered by the government or society. Proceeds are directly equal to the profits. Smith v. U.S., 76 F.3d 879 (7th Cir. 1996).xe "Smith v. U.S., 76 F.3d 879 (7th Cir. 1996)."
7th Circuit rejects Federal Tort Claims Act claim for return of forfeited money. (630) About $16,000 allegedly belonging to claimant was administratively forfeited by the DEA. Claimant did not contest the forfeiture but submitted a re​quest for remission, which the DEA de​nied. Claimant was also indicted for drug crimes, and the indictment sought forfei​ture of various other prop​erties and monies. Pursuant to a plea agreement, claimant agreed to the forfeiture of his residence and the pros​ecution agreed to dismiss all other portions of the indictment seeking forfeiture. Claimant con​tinued to seek the return of the $16,000, bringing a suit under the Federal Tort Claims Act. The 7th Circuit affirmed the district court's dismissal of the suit for want of jurisdic​tion. The FTCA applies only to torts, and claimant's as​sertions did not amount to a tort under state law. An er​roneous admin​istrative decision is not a tort. To the extent his claim was based upon a breach of the plea agree​ment, the claim was a contract claim. To the ex​tent claimant was contending the prosecution made mis​representations in connection with the plea agreement, then the claim was ex​cluded by §2680(h) of the FTCA. Paul v. U.S., 929 F.2d 503 (7th Cir. 1991).xe "Paul v. U.S., 929 F.2d 503 (7th Cir. 1991)." 

7th Circuit rejects effort to attack civil forfeiture with a §2255 motion. (630) Petitioner filed a Section 2255 motion seeking to vacate his convictions. He argued that his trial counsel was constitutionally ineffective for failing to object to the civil forfeiture of his personal property. The Seventh Circuit rejected the claim because performance of counsel in a civil forfeiture does not implicate the Sixth Amendment and there is no right to counsel in such proceedings, and a challenge to a civil forfeiture is not cognizable under §2255. Anderson v. United States, 215 F.3d 1329, (7th Cir. 2000).

8th Circuit finds jurisdiction to review due pro​cess in administrative forfeiture. (630) The district court denied defendant's motion to return his property as moot, relying on a DEA declaration that the property had been administratively forfeited. Defendant appealed, arguing that the court erred in refusing to consider whether DEA violated due pro​cess by not giving adequate notice of the administra​tive forfeiture. The 8th Circuit agreed, holding that federal courts have jurisdiction to review whether an administrative forfeiture satisfies statutory and due process requirements. Judicial review is a funda​mental safeguard. The court rejected the contention that claimant had an adequate remedy at law through an action in the Court of Claims under the Tucker Act. Since In re Harper, 835 F.2d 1273 (8th Cir. 1988), the Court of Claims has repeatedly held it lacks jurisdiction to provide equitable relief for con​stitutional violations arising out of forfeiture pro​ceedings. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).xe "U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993)."
9th Circuit holds §2255 may not be used to attack forfeiture judgment. (630) Defendant filed a motion pursuant to 28 U.S.C. §2255 challenging forfeiture of his property. The Ninth Circuit affirmed the dismissal of his petition on the “ground that §2255 has no application and is not available where the challenge is to a forfeiture rather than to a defendant’s custodial status.” U.S. v. Waldron, 2000 WL 206577 (9th Cir. 2000) (unpublished).xe "U.S. v. Waldron, 2000 WL 206577 (9th Cir. 2000) (unpublished)."
9th Circuit holds §2255 may not be used to attack forfeiture judgment. (630) Defendant filed a motion pursuant to 28 U.S.C. §2255 challenging forfeiture of his property. The Ninth Circuit affirmed the dismissal of his petition on the “ground that §2255 has no application and is not available where the challenge is to a forfeiture rather than to a defendant’s custodial status.” U.S. v. Waldron, 2000 WL 206577 (9th Cir. 2000) (unpublished).xe "U.S. v. Waldron, 2000 WL 206577 (9th Cir. 2000) (unpublished)."
9th Circuit says Excessive Fines challenge to forfeiture not cognizable in §2255 proceed​ing. (630) Defendant was convicted of money launder​ing and drug offenses. Prior to his conviction, the government seized $40,000 cash from an accomplice and subjected the funds to administrative forfeiture. The Ninth Circuit noted that, even if defendant had a viable Eighth Amendment excessive fines challenge to the administrative forfeiture, it would not be cognizable in a proceeding under 28 U.S.C. §2255, which confers jurisdiction only over challenges to a conviction or sentence. U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished)."
9th Circuit holds due process and excessive fines claims not cognizable under §2255. (630) Petitioner was convicted of racketeering, conspiracy, and money laundering. He later filed a motion under 28 U.S.C. §2255 seeking (1) to vacate the forfeiture on the grounds that it violated both the Due Process and Excessive Fines Clauses, and (2) to vacate his criminal conviction and sentence on the ground that a prior civil forfeiture action constituted former jeopardy and thus barred his prosecution. The Ninth Circuit ruled that the challenge to the forfeiture was not cognizable under Section 2255, “which confers jurisdiction only over challenges to one’s conviction or sentence.” The court also rejected the double jeopardy claim on the merits, citing U.S. v. Ursery, 518 U.S. 267 (1996) (holding that “in rem civil forfeitures are neither ‘punishment’ nor criminal for purposes of the Double Jeopardy Clause). U.S. v. Gable, 112 F.3d 517 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Gable, 112 F.3d 517 (9th Cir. 1997) (table) (unpublished)."
9th Circuit holds due process and excessive fines claims not cognizable under §2255. (630) Petitioner was convicted of racketeering, conspiracy, and money laundering. He later filed a motion under 28 U.S.C. §2255 seeking (1) to vacate the forfeiture on the grounds that it violated both the Due Process and Excessive Fines Clauses, and (2) to vacate his criminal conviction and sentence on the ground that a prior civil forfeiture action constituted former jeopardy and thus barred his prosecution. The Ninth Circuit ruled that the challenge to the forfeiture was not cognizable under Section 2255, “which confers jurisdiction only over challenges to one’s conviction or sentence.” U.S. v. Gable, 112 F.3d 517 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Gable, 112 F.3d 517 (9th Cir. 1997) (table) (unpublished)."
9th Circuit says claimant was entitled to hearing on claim of inadequate notice of forfeiture. (630) Claimant and three others were in a residence from which the govern​ment seized $14,700. The government be​lieved the money belonged to Steven Udell, so when it forfeited the money, it sent notice to Udell at the residence, as well as publishing a notice in a legal newspaper. In the meantime, the claimant pled guilty to conspiracy to manufacturing methamphetamine. Three months after the money was forfeited, the claimant filed a motion for return of the money. The district court denied the motion as an improper collateral attack on the forfei​ture proceedings. On appeal, the 9th Circuit reversed, holding that the claimant was enti​tled to a hearing on his due process claim of inadequate notice. The panel rejected dicta in U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990) which directed due process forfeiture challenges to the Court of Federal Claims. The question of the claimant's standing was left open on remand. U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993).xe "U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993)." 

10th Circuit says civil forfeiture may not be attacked in §2255 or Rule 41(e) motion. (630) Petitioner convicted for selling drugs. The government filed a civil forfeiture action against his property and obtained summary judgment. Petitioner did not appeal. Four years later, he filed a motion under 28 U.S.C. §2255 seeking to overturn the forfeiture verdict. The Tenth Circuit ruled the district court lacked jurisdiction because §2255 may not be used to collaterally attack a civil forfeiture. The proper vehicle is direct appeal. Similarly, the district court was correct in declining to construe the petition as a motion under Rule 41(e), Fed. R. Crim. P., because that rule does not apply to civil property forfeitures. U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished).xe "U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished)."
District of Columbia district court orders Clerk of Court to convert currency owner(s motion to set aside forfeiture into new civil action as if his motion initiated a new case. (610, 630)  The defendant was arrested when members of the District of Columbia Metropolitan Police Department attempted to serve him with a federal subpoena. The officers allegedly saw the defendant throw a black object away, observed him holding a knife, and asked him for his identification. After giving two false names, the defendant presented his real identification. The authorities searched a black bag found near where defendant had thrown the object and found inside a clear bag containing a white substance one of the officers believed to be cocaine, arrested him and seized $3,894.00 from his person. Defendant subsequently was indicted for possession with intent to distribute cocaine. The court later granted his motion to suppress evidence seized in the case, and the criminal case eventually was closed. Several weeks before the court granted the motion to suppress, the DEA sent written notice to the defendant that it was initiating civil administrative forfeiture proceedings to keep the money seized the night of his arrest.  The defendant did not respond to the notices, so the government declared the money forfeited. The defendant moved for the return of his property, apparently unaware that it already had been forfeited by the DEA. The motion did not explicitly rely on Rule 41(g) of the Federal Rules of Criminal Procedure, but the court construed it as a Rule 41(g) motion because it was filed in the underlying criminal case and because of the nature of relief sought. The court denied the motion without prejudice on the ground that the administrative forfeiture of the property deprived the Court of subject matter jurisdiction to address the motion, and also concluded that defendant's sole remedy under these circumstances was to bring a separate civil action and to file a motion to set aside forfeiture pursuant to 18 U.S.C. (983(e) of CAFRA.  The defendant appealed, but at some point before the D.C. Circuit ruled on his appeal, he also filed in the D.C. Circuit a motion to set aside the forfeiture under (983(e). The D.C. Circuit summarily affirmed the  denial of his Rule 41(g) motion but transferred his (983(e) motion to the district court for disposition in the first instance, which noted that it appeared the D.C. Circuit assumed that the district court could consider the (983(e) motion as a matter ancillary to his underlying (closed) criminal case. As the purpose of such a motion is to contest a civil forfeiture proceeding, however, the court concluded that it would be more proper, as a procedural matter, to transfer the defendant(s (983(e) motion to a new, separate civil action and proceed as if his motion initiated a new case. The court ordered the Clerk of the Court to open a new civil action and to transfer the (983(e) motion to the new civil action. U.S. v. Barnhardt, 2008 WL 2191217 (D.D.C. 2008) (May 27, 2008).

D.C. Circuit finds Federal Tort Claims Act case barred by res judicata. (630) Plaintiff brought an action in the Western District of Texas under Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), challenging the forfeit​ure of certain property. The Texas court construed the action as raising a Federal Tort Claims Act (FTCA) claim and litigated the matter to conclusion. Thereafter, plaintiff brought a separate FTCA suit in the District of Columbia regarding the same forfeiture. The D.C. Circuit found the second suit barred by res judicata. Armendariz-Mata v. U.S., 1999 WL 1052490 (D.C. Cir. 1999) (unpublished).xe "Armendariz-Mata v. U.S., 1999 WL 1052490 (D.C. Cir. 1999) (unpublished)."
D.C. District Court says claimant may not relitigate forfeiture through Federal Tort Claims Act suit. (630) Defendant sought to post bond in his fraud case using $11,000 in cash and money orders. The government seized the money, claiming that it did not derive from a legitimate source. The Postal Service later subjected the funds to administrative forfeiture and, when no claim to the money was filed, declared it forfeited by default. Defendant then filed this suit under the Federal Tort Claims Act (FTCA), 28 U.S.C. §1346, seeking damages for the alleged unlawful seizure and conversion of the funds. The district court held that entry of the default judgment in the administrative forfeiture proceeding established that defendant had no title or interest in the res as of the date of its seizure, and also acted to estop defendant from litigating that issue in an FTCA suit. U.S. v. Bazuaye, 41 F.Supp.2d 19 (D.D.C. 1999).xe "U.S. v. Bazuaye, 41 F.Supp.2d 19 (D.D.C. 1999)."
Federal Circuit dismisses Tucker Act claim where tort action on same facts was pending. (630) In 1991, the government seized plaintiffs’ real property pursuant to an ex parte seizure warrant. When such seizures were held unconstitutional in U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), the govern​ment returned the property to its corporate owner pending outcome of the forfeiture action. The corporation filed suit in U.S. District Court under the Federal Tort Claims Act seeking damages for the government’s temporary possession of the property. While that action was pending, the corporation and its principal owner filed a separate action under the Tucker Act in the Court of Federal Claims seeking damages for same government conduct. The Federal Circuit held that the Court of Federal Claims lacked jurisdiction over the Tucker Act claim because there was “a complaint based on the same operative facts and seeking the same relief” pending in district court. The fact that the individual property owner was not a party to the tort action was immaterial because he and the corporate property owner were “alter egos.” The Federal Circuit also upheld the refusal of the Court of Claims to transfer the Tucker Act claim to the district court because the claim exceeded $10,000 and was therefore beyond the Tucker Act jurisdiction of district courts. See 28 U.S.C. §1346(a)(2). Newton Lakes Estates, Inc. v. U.S., 152 F.3d 948 (Fed. Cir. 1998) (table) (unpublished). xe "Newton Lakes Estates, Inc. v. U.S., 152 F.3d 948 (Fed. Cir. 1998) (table) (unpublished)." 

Federal Circuit rejects effort to litigate forfeiture dispute in court of claims. (630) Plaintiff owned six parcels of real estate seized and forfeited by the United States as part of a drug investigation. Plaintiff contested the forfeitures, lost in federal district court, and then appealed to the Sixth Circuit. During the pendency of the appeal, he filed a complaint in the Court of Federal Claims alleging that: (1) retention of the property between the time of seizure and the forfeiture order constituted a temporary taking of property for which he should be compensated; and (2) the seizure resulted in an “illegal exaction” from him in violation of the U.S. Constitution. The Federal Circuit held that the Court of Claims lacked jurisdiction over both claims. Government possession of property between the time of seizure and the time of forfeiture is not a taking for which an owner is entitled to compensation. U.S. v. One 1979 Cadillac Coupe de Ville, 833 F.2d 994, 1000 (Fed.Cir. 1987). Similarly, to raise a claim of illegal exaction, a plaintiff must have paid money to the government, directly or indirectly, and be seeking return of that sum. Here, plaintiff did not seek return of the property itself, only compensation for its prolonged pre-forfeiture detention. Owens v. U.S., 1999 WL 594516 (Fed. Cir. 1999) (unpublished). xe "Owens v. U.S., 1999 WL 594516 (Fed. Cir. 1999) (unpublished)."
Federal Circuit holds Court of Claims lacks juris​diction over forfeiture challenge. (630) The DEA administratively forfeited $132,349 in cash and savings bonds following seizure by Mississippi state officers. Plaintiff brought an action in the Court of Federal Claims seeking compensation for an alleged wrongful seizure and forfeiture without due process. The Federal Circuit affirmed the conclusion of the Court of Claims that it lacked subject matter jurisdiction over the action. There was no jurisdiction to hear plaintiff’s due process or wrongful seizure claims under the Fifth Amendment. And while a federal district court has general federal question jurisdiction that would permit it to review the agency’s actions and grant relief pursuant to the Administrative Procedure Act (APA), 5 U.S.C. §701-706, the Court of Claims has no such jurisdiction. Finally, the Court of Claims had no jurisdiction under the Little Tucker Act, 28 U.S.C. §1491, to resolve plaintiff’s claim as an unlawful exaction. Crocker v. U.S., 125 F.3d 1475 (Fed. Cir. 1997)xe "Crocker v. U.S., 125 F.3d 1475 (Fed. Cir. 1997)"
California District Court refuses to return boat despite lack of notice, where no defense to forfeiture. (630) Defendant pled guilty to conspiracy to import marijuana aboard a sailboat. The DEA seized and administratively forfeited the boat in 1991, but only gave notice to a co-defendant, even though it was advised of defendant’s ownership interest. In 1995, defendant filed a §2255 motion attacking his conviction on the ground that the forfeiture of the boat was prior jeopardy. While the motion was pending, defendant did not attack the forfeiture because “he wanted the forfeiture to stand.” After the §2255 motion was denied in July 1996, defendant filed a Rule 41 motion for return of the boat. The district court held that forfeiture of the boat without notice to defendant violated due process and defendant’s Rule 41(e) motion was not barred by laches because the government suffered no prejudice from defen​dant’s delay. The court also ruled that a defendant need not have a meritorious defense to forfeiture to prevail on a due process motion, and the remedy was to allow defendant to contest the action on the merits. Nevertheless, in a final “Catch 22,” the court held that defendant’s admissions in his criminal case proved that the boat was forfeitable. Conse​quently, the court denied the motion for return of the boat. U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).

Illinois district court dismisses complaint against U.S. Attorney Asset Forfeiture Division by fraud victims holding judgment against defendant whose property was seized by DOJ because matter was not yet ripe since DOJ had not yet responded to subpoena seeking information regarding extent of property seized. (630) According to their civil complaint filed against the government, the plaintiffs are all victims of a fraud perpetrated by an individual named Clyde Hood, who was indicted for conspiracy to defraud and later was convicted. Plaintiffs obtained a default judgment against Hood in a separate civil case in which the court set damages for each plaintiff at a particular amount. Apparently the plaintiffs had not been able to collect the money from him. Plaintiffs believed that the United States Department of Justice (“DOJ”), Asset Forfeiture Division of the Central District of Illinois, Springfield Division, possessed money of Hood's because in connection with his criminal case, he surrendered property to DOJ. Plaintiffs sent a subpoena to DOJ to determine how much of Hood's property it possessed; however, DOJ ignored the subpoena until time for compliance had passed and then sent a letter informing Plaintiffs' counsel that he needed to follow the procedures set forth in 28 C.F.R. 16.21-29, the federal regulations governing DOJ's production or disclosure of material within its files. Plaintiffs argued that instead of turning over Hood's money to Plaintiffs, DOJ was giving it to local communities in return for assistance law enforcement provided in Hood's arrest and conviction. DOJ moved to dismiss the complaint on sovereign immunity grounds and for summary judgment. The court stated that the complaint’s allegation under the Administrative Procedure Act (“APA”), 5 U.S.C. §702, alleged that DOJ failed to provide them the information their subpoena requested which constituted a proper APA claim that the DOJ failed to act in an official capacity. Thus, the question was whether the complaint sought relief other than money damages; if so, sovereign immunity is waived. The court concluded that plaintiff did not seek money damages. Counts 2 and 3 demanded that DOJ pay Plaintiffs the amount of money Hood owed them, at least to the extent DOJ still retained money it confiscated from Hood. However, the fact that a judicial remedy may require one party to pay money to another is not a sufficient reason to characterize the relief as money damages. The term “money damages” in the APA refers only to a sum of money used as compensatory relief. Where a sum of money is awarded as specific relief, in an attempt to give the plaintiff the very thing to which he was entitled, it is not money damages. Plaintiffs demanded the money they paid to Hood that DOJ allegedly possesses, not money from DOJ to substitute for a loss they suffered. However, without a final agency action, DOJ argued the matter was not ripe and the Court lacked jurisdiction. A federal employee cannot be compelled to respond to a subpoena that conflicts with valid agency regulations. Once a federal agency has acted pursuant to such regulations, the APA allows courts to review the agency's action. The agency action at issue is the United States Attorney's response to Plaintiffs' subpoena, and thus since DOJ requested additional information to help it determine whether it would be appropriate to disclose the information Plaintiffs requested, DOJ’s initial response was tentative or interlocutory in nature, and it did not complete its decision-making process because Plaintiffs failed to provide the requested information on relevance. No final action occurred. Therefore, the court held that it presently lacked jurisdiction to address Plaintiffs' requests, and dismissed the complaint without prejudice. Adams v. U.S. Dept. of Justice Asset Forfeiture Div., 2007 WL 3085986 (C.D. Ill. 2007) (October 18, 2007).

Illinois District Court disavows jurisdiction over Takings Clause claim. (630) Plaintiff, who was convicted of narcotics offenses and sentenced to life in prison, attacked a contempor​aneous civil forfeiture judgment against his assets by alleging that the government’s action constituted an illegal taking under the Takings Clause of the U.S. Constitution. The district court held that the United States may be sued for a taking of property in excess of $10,000 only in the Court of Claims; a federal district court lacks jurisdiction to entertain such a suit. The fact that plaintiff made the takings allegation as part of a suit brought under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971), did not enlarge the court’s jurisdiction. Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.)."
New York District Court entertains claim for value of improperly seized cars under Tucker Act. (630) The DEA seized and administratively forfeited claimant’s cars, but failed to provide adequate notice. Four years after the cars were sold at auction, claimant filed a motion for return of the vehicles in which he alleged violations of his due process rights. The DEA conceded the lack of notice, reopened the forfeiture, and allowed claimant to file a claim. However, once the claim was filed, the U.S. Attorney’s Office declined to initiate judicial forfeiture proceed​ings, instead consenting to entry of judgment against the government for the proceeds of the sale of the cars. Claimant insisted he was entitled to the appraised value of the cars at the time of sale, rather than the lesser amount actually realized from the auction. The government con​tended that, since claimant’s action was equit​able and sought return of property, under the Administrative Procedure Act the government was liable only for return of the cars in the form they currently existed -- the sale proceeds. However, the district court elected to construe defendant’s pro se petition as an action under the Tucker Act, 28 U.S.C. §1346(a)(2). Under the Tucker Act, a plaintiff wrongfully deprived of property by government action may recover the amount the property was worth at the time of the seizure up to the sum of $10,000. Plaintiff here was thus entitled to the actual value of the seized vehicles up to $10,000 per vehicle. Powell v. DEA, 1999 WL 156353 (S.D.N.Y. 1999) (not reported in F.Supp.).xe "Powell v. DEA, 1999 WL 156353 (S.D.N.Y. 1999) (not reported in F.Supp.)."
New York District Court applies Prison Litigation Reform Act to dismiss prisoner’s fourth §1983 action. (630) A prisoner filed an in forma pauperis civil rights action under 42 U.S.C. §1983 against New York state officials alleging the illegal forfeiture of certain personal property. Noting that the prisoner had previously filed more than three complaints dismissed sua sponte as frivolous, the district court dismissed the case. The Prison Litigation Reform Act of 1996, 28 U.S.C. §1915(g), cuts off a prisoner’s right of action if he has had three or more actions dismissed on the ground that they were “frivolous, malicious, or fail[ed] to state a claim upon which relief can be granted.” McFadden v. County of Nassau, 1998 WL 151419 (E.D. N.Y. 1998) (not reported in F.Supp.).xe "McFadden v. County of Nassau, 1998 WL151419 (E.D. N.Y. 1998) (not reported in F.Supp.)."
New York District Court says Tort Claims Act bars suit for property lost or damaged after seizure. (630) Plaintiff entered into a stipulation and release agreement to return vases and bowls seized from his home for possible forfeiture by the DEA. Thereafter, he claimed that the DEA damaged some of the items and did not return others. He sued the United States for compensation under the Federal Tort Claims Act (FTCA), 28 U.S.C. §1346(b). The FTCA waives sovereign immunity as a defense to tort actions with thirteen enumerated exceptions. The district court found this action fell within the exception in 28 U.S.C. §2680(c) for claims arising from “the detention of any goods or merchandise by any officer of customs or excise or any other law enforcement officer." The district court held that DEA agents are included in the class of “other law enforcement officer,” and rejected plaintiff’s argument that property the government lost is no longer in its possession and thus cannot be “detained.” The plaintiff’s claims under the FTCA were dismissed. Schreiber v. U.S., 1997 WL 563338 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "Schreiber v. U.S., 1997 WL 563338 (S.D.N.Y. 1997) (not reported in F.Supp.)."
Pennsylvania District Court says only Federal Claims Court has jurisdiction over challenge to government’s sale of forfeited assets. (630) Defendant pleaded guilty to RICO violations and agreed to forfeit $1,000,000. By plea agreement, he surrendered to the government specified property which was to be sold and the proceeds applied to the forfeiture obligation. When the property fetched less than $1 million and the government sought to collect the outstanding balance, defendant sued claiming that the government breached an obligation of good faith in liquidating the property at far less than its market value. The district court found the defendant had no standing to assert an interest in the property itself or to contest the final order of forfeiture; however, he would have standing to sue the government for breach of its contractual obligations under the plea agreement. Nonethe​less, any such suit would have to be brought in the Federal Court of Claims, rather than the district court, because defendant’s requested remedy was an award of money damages. U.S. v. Zinner, 1998 WL 437270 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Zinner, 1998 WL 437270 (E.D. Pa. 1998) (not reported in F.Supp.)"
Rhode Island magistrate recommends dis​missal of Takings Clause and interpleader challenges to forfeiture. (630) Plaintiff Davis brought suit against the United States, various law enforcement agents, and the former Attorney General for Rhode Island in an attempt to redress the loss of items of property taken during an investigation of Davis and forfeited, allegedly without notice. Davis's claims against the former Attorney General for interpleader, Rule 41(e) return of property, and Fifth Amendment “Takings Clause” violations were dismissed. Of note, the district court held that a claim under the “Takings Clause” required that the government have exercised eminent domain. “Civil forfeiture is an exercise of the government's police power, not its eminent domain power.” Davis v. U.S., 2000 WL 246276 (D. R.I. 2000) (not reported in F.Supp.).xe "Davis v. U.S., 2000 WL 246276 (D. R.I. 2000) (not reported in F.Supp.)."
Rhode Island District Court rules pendency of §2255 petition does not stay execution of forfeiture judgment. (630) Defendant was convicted of RICO conspiracy and laundering drug proceeds. A criminal forfeiture verdict also entered, and the government sought forfeiture of various substitute assets. Defendant’s conviction was affirmed on direct appeal, and thereafter he filed a collateral attack on the conviction under 28 U.S.C. §2255. The district court held that the pendency of a §2255 petition does not stay execution of a criminal forfeiture judgment. U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999).xe "U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999)."
South Carolina district court holds that equitable doctrine of laches barred collateral challenge to forfeiture judgment. (630) Claimant was indicted and DEA began administrative forfeiture proceedings against $17,095.00 taken from him as proceeds of crack cocaine distribution. Written notice of the seizure was sent to his mother’s address, the address claimant gave federal agents as his address, and notice was published. An attorney notified DEA by letter that claimant intended to contest the forfeiture. Notice was then sent to the attorney’s address, but was returned unclaimed. New notices were then sent to claimant at his mother’s address and at his supposed attorney. No claim or cost bond was posted, so a final order of administrative forfeiture was entered. Almost six years later, claimant filed a motion for return of the currency, asserting that the government had failed to provide him with actual notice of the forfeiture proceedings. Although the district court agreed that the government had failed to give claimant actual notice of the forfeiture in violation of his due process rights, it held that the doctrine of laches barred the due process claim. The court reasoned that despite the fact that claimant filed his claim within the general six-year statute of limitations for suits brought against the United States, claimant knew of the administrative forfeiture for over four years before he attempted a collateral attack. The court found the delay unreasonable and prejudicial to the government. McDaniel v. United States, 2000 WL 565197 (D.S.C. 2000)(not reported in F.Supp.)

Court of Claims disavows jurisdiction over illegal exaction claim. (630) In 1993, the DEA seized and administratively forfeited an airplane on the grounds that it was proceeds of drug activity and was intended to be used to facilitate drug activity. Plaintiff, a Colombian company that held a mortgage interest in the plane, unsuccessfully contested the forfeiture in district court. It then pursued redress in the U.S. Court of Federal Claims. In an earlier opinion, Vereda, Ltda. v. U.S., 41 Fed.Cl. 495 (1998), the Court of Claims held that it had jurisdiction over two causes of action, first, the claim that the forfeiture constituted an illegal exaction compen​sable under the Tucker Act, 28 U.S.C. §1491, and second, the claim that the forfeiture was an uncompensated taking under the Fifth Amend​ment. In this opinion, the court reversed itself on the illegal exaction claim. The court found that plaintiff’s theory necessarily rested on the assertion that it had received improper notice of forfeiture, and that the resolution of notice issues in forfeiture cases was reserved by Congress to U.S. District Courts. See Crocker v. U.S., 37 Fed.Cl. 191 (1997). Therefore, the illegal exaction claim was dismissed for want of jurisdiction. The court nonetheless persisted in its earlier view that it could entertain the takings claim. Vereda, Ltda. v. U.S., 1999 WL 673063 (Fed.Cl. 1999) (not reported in F.Supp.).xe "Vereda, Ltda. v. U.S., 1999 WL 673063 (Fed.Cl. 1999) (not reported in F.Supp.)."
Court of Claims asserts jurisdiction over improper exaction and just compensation claims by seller of forfeited airplane. (630) Plaintiff, Vereda, Ltda., was a Colombian limited partnership that acted as broker for another Colombian partnership (Aero​expresso) to acquire an airplane. Vereda purchased a plane in the U.S. and resold it to Aeroexpresso, on terms that left Vereda holding a mortgage interest in the airplane for one year. The DEA seized the airplane because it was intended to be used to smuggle drugs. Aeroexpresso filed an untimely claim and cost bond, and both Vereda and Aeroexpresso filed unsuccessful petitions for remission with the DEA. Thereafter, Aero​expresso and the U.S. aircraft broker involved in the deal filed unsuccessful actions in federal district court for return of the aircraft on constitutional grounds. Vereda then filed this complaint in the U.S. Court of Federal Claims alleging compensable monetary claims under the Tucker Act. Despite copious authority holding that the Claims Court lacks jurisdiction to entertain collateral attacks on administrative for​feitures or on the judgments of district courts in forfeiture cases, the court held it could entertain Vereda’s complaint of an improper exaction. The relief sought was monetary, not equitable, and Claims Court found that Vereda’s claim of improper notice was not foreclosed by the district court’s prior determination that notice had been given to Vereda’s lawyer. The Claims Court also held it could entertain the claim that the forfeiture was a taking without just compen​sation in violation of the Fifth Amendment. However, the Claims Court lacked jurisdiction to consider Vereda’s contention that the forfeiture constituted an excessive fine because the Eighth Amendment is not a money-mandating provi​sion. Vereda, Ltda. v. U.S., 41 Fed. Cl. 495 (Fed. Cl. 1998).xe "Vereda, Ltda. v. U.S., 41 Fed. Cl. 495 (Fed. Cl. 1998)."
Court of Claims denies motion to dismiss F. Lee Bailey’s claim to forfeitable assets as attorney’s fees. (630) Defense attorney F. Lee Bailey represented a drug defendant who agreed to plead guilty and forfeit proceeds of his drug trafficking activity, most of which was property in foreign countries. Bailey was to have assisted his client and the government in carrying out the forfeitures by arranging for maintenance, liquidation, and repatriation of vehicles and real estate in France. At some point, 602,000 shares of pharmaceutical stock belonging to the defendant were transferred to Bailey. Bailey claimed that the government agreed these shares would be exempt from forfeiture and would be his fee. The government maintained that Bailey was given control of the shares only in order pay maintenance and other expenses on the French property, and that the shares remained for​feitable. When the government sought forfeiture of the stock, Bailey filed an action in the U.S. Court of Federal Claims alleging a breach of contract and seeking monetary damages (not return of the stock) under the Tucker Act, 28 U.S.C. §1491. The government moved to dismiss for want of jurisdiction and failure to state a claim. The court’s jurisdiction extends to express or implied-in-fact contracts and Bailey’s complaint alleges facts, which if true, could establish the existence of such a contract. Thus, the motion to dismiss was denied. Bailey v. U.S., 40 Fed. Cl. 449 (Fed. Cl. 1998).xe "Bailey v. U.S., 40 Fed. Cl. 449 (Fed. Cl. 1998)."
Court of Claims says it lacks subject matter jurisdiction over challenge to forfeitures. (630) Plaintiff pled guilty to marijuana trafficking and did not contest associated 1991 judicial and administrative forfeitures of $201,817 in cash, a motor home, and other property. In 1996 he brought an action in the U.S. Court of Federal Claims seeking return of all his property. The court found that it lacked subject matter jurisdiction: (1) The Tucker Act, 28 U.S.C. §1491(a)(1), creates a cause of action where a plaintiff seeks payment under a “money-mandating” provision of the constitution, a statute, or a regulation. Plaintiff alleged the forfeitures here violated the Double Jeopardy and Takings Clauses of the 5th Amendment, and the Excessive Fines Clause of the 8th Amendment, none of which are “money mandating.” (2) Plaintiff alleged that the forfeitures were “illegal exactions,” but this claim could not be maintained while two valid forfeiture judgments were extant. A precondi​tion to establishing such a claim is reversal of the judgments. (3) Plaintiff’s claims are barred by res judicata because of the prior adjudication of the judicial and administrative forfeitures. Bernaugh v. U.S., 38 Fed.Cl. 538 (Ct.Cl. 1997).
