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§430 Evidence, Admissibility
(Including Hearsay)



1st Circuit upholds consideration of hearsay to deter​mine probable cause. (430) Claimant objected to the admis​sion of a toxicology re​port verifying that a sub​stance found in the van was marijuana, and a police offi​cer's affidavit con​taining an informant's statement that he had purchased mar​ijuana from claimant. Al​though the claimant conceded that hearsay may be used to show probable cause, he con​tended that hearsay could not be the sole basis for a probable cause finding. The 1st Cir​cuit upheld the probable cause determi​nation, rul​ing that the hearsay evidence was sufficiently reli​able. Moreover, the hearsay did not con​stitute the sole basis for the probable cause determination. An officer who searched the van testi​fied that he discovered three plas​tic bags and a small con​tainer containing a brown leafy sub​stance, two hand-rolled cigarettes, several loaded guns and a bag containing ammu​nition. U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991).xe "U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991)."
1st Circuit holds state police compliance with federal search rules allows admission of evi​dence in civil forfei​ture case. (430) Claimant appealed the forfeiture of his multi-unit build​ing on the ground that the state police failed to comply with the rules regarding execution of search warrants. The 1st Circuit disagreed and affirmed the forfeiture, re​stating the pro​position that evidence seized by state offi​cials is admissible in a federal pro​ceeding if it com​ports with federal standards even though it falls short of state law requirements. No fed​eral officer need be present for this rule to ap​ply. Be​cause the warrant was executed during the daytime un​der Fed. R. Crim. P. 41(h) and the "knock and notice" provisions of 18 U.S.C. §3109 were satisfied, the evidence was admissible in the fed​eral civil forfeiture action. U.S. v. One Parcel of Real Prop​erty, 873 F.2d 7 (1st Cir. 1989).xe "U.S. v. One Parcel of Real Prop​erty, 873 F.2d 7 (1st Cir. 1989)."
2nd Circuit upholds admission of "erased" state arrest records in federal forfeiture pro​ceeding. (430) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apart​ment house owned by claimant. In a forfeiture pro​ceeding against the apart​ment house, defendant asserted the innocent owner defense. The district court admitted evidence of claimant's sons' drug ar​rests into court, even though many of those ar​rests were subject to erasure under Connecti​cut state law. The 2nd Circuit upheld the dis​trict court's actions, finding that the federal interest in eradicating the drug trade prevailed over any interest in the confidentiality of the arrest records. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991).xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit finds no error in exclusion of ex​pert's tes​timony as to defendant's state of mind concerning sons' drug activ​ity. (430) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apartment house owned by claimant. In a forfeiture proceeding against the apartment house, de​fendant asserted the innocent owner defense. The 2nd Circuit upheld the district court's denial of a psychia​trist's testimony as to claimant's state of mind con​cerning her sons' drug activities. The expert was not dis​closed on the pretrial preparation order and had spo​ken to claimant for the first time for about 10 minutes on the morning of his proffered testi​mony. The district court ex​cluded the testi​mony on the grounds that there was no claim that claimant suffered from a mental defect and that the ex​pert would be invading the province of the jury. This ruling was not an abuse of discretion. The sole issue at trial was whether claimant had knowledge of her sons' drug activities, a simple question for which the jury needed no help. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991).xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit upholds admission of "erased" state arrest records in federal forfeiture pro​ceeding. (430) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apart​ment house owned by claimant. In a forfeiture pro​ceeding against the apart​ment house, defendant asserted the innocent owner defense. The district court admitted evidence of claimant's sons' drug ar​rests into court, even though many of those ar​rests were subject to erasure under Connecti​cut state law. The 2nd Circuit upheld the dis​trict court's actions, finding that the federal interest in eradicating the drug trade prevailed over any interest in the confidentiality of the arrest records. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991).

xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit finds no error in exclusion of ex​pert's tes​timony as to defendant's state of mind concerning sons' drug activ​ity. (430) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apartment house owned by claimant. In a forfeiture proceeding against the apartment house, de​fendant asserted the innocent owner defense. The 2nd Circuit upheld the district court's denial of a psychia​trist's testimony as to claimant's state of mind con​cerning her sons' drug activities. The expert was not dis​closed on the pretrial preparation order and had spo​ken to claimant for the first time for about 10 minutes on the morning of his proffered testi​mony. The district court ex​cluded the testi​mony on the grounds that there was no claim that claimant suffered from a mental defect and that the ex​pert would be invading the province of the jury. This ruling was not an abuse of discretion. The sole issue at trial was whether claimant had knowledge of her sons' drug activities, a simple question for which the jury needed no help. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991).xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit holds that illegal seizure does not bar later for​feiture action. (430) The govern​ment seized from de​fendant a suitcase carrying approximately $38,000 in small bills, after de​fendant provided conflicting explana​tions of how he obtained the money and why he was car​rying it. Af​ter further investigation uncov​ered incrimi​nating evi​dence, the DEA initiated a forfeiture action against the money. Defen​dant moved for summary judgement on the grounds that the government lacked probable cause at the time of the seizure. The district court granted the motion, ordering the gov​ernment to return the money and prohibiting it from ini​tiating any other forfeiture action against the same property. The 2nd Circuit re​versed, finding that the district court con​fused probable cause to seize the money and proba​ble cause for the forfeiture. Even assuming there was no probable cause for the seizure, there was no support in law for the drastic remedy of enjoining the gov​ernment from fur​ther at​tempts to forfeit the money. The court held that "an illegal seizure of property itself does not immunize that property from forfei​ture . . . and that evi​dence obtained indepen​dent of the illegal seizure may be used in the forfeiture action." Even if there was no proba​ble cause to seize the money, the government had established, by the time of the forfeiture ac​tion, proba​ble cause to believe that the money was for​feitable. Therefore, the burden of proof had shifted to de​fendant to establish that the money was not drug-related. U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990).xe "U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990)."
2nd Circuit holds that after-acquired evidence may be used to support forfeiture. (430) The 2nd Circuit noted that "the government cannot start a forfeiture proceed​ing in bad faith with wild allegations based on the hope that some​thing will turn up to justify the suit." But the court found that was not what happened here; the gov​ernment had "extremely good reason" to file the forfei​ture action. "Once a forfeiture action is brought, if fur​ther evidence is legally obtained to justify the govern​ment's belief, there is no persuasive reason to bar its use." Here the additional evidence consisted of appel​lant's state court guilty plea. U.S. v. Premises and Real Property at 4492 South Livo​nia Road, 889 F.2d 1258 (2d Cir. 1989).xe "U.S. v. Premises and Real Property at 4492 South Livo​nia Road, 889 F.2d 1258 (2d Cir. 1989)."
2nd Circuit holds that illegal seizure of prop​erty does not immunize the property from for​feiture. (430) The 2nd Cir​cuit held that the government illegally seized the claimant's resi​dence without first giving him notice and an opportunity to be heard. However, after the seizure, the claimant was given a full opportu​nity to contest the forfeiture, before the district judge ordered the property forfeited to the govern​ment. Since the subsequent for​feiture was not based on any evidence gained from the illegal seizure, the Second Circuit upheld the forfeiture, noting that "illegal seizure of prop​erty, standing alone, will not immunize that property from forfei​ture, so long as impermis​sibly obtained evidence is not used in the for​feiture proceeding." U.S. v. Premises and Real Prop​erty at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989).xe "U.S. v. Premises and Real Prop​erty at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989)."
2nd Circuit holds that forfeiture court may properly rely on defendant's unsworn state​ments during his state court guilty plea. (430) During his state court guilty plea, defen​dant admitted that he provided cocaine to a person at his house knowing the cocaine would be sold to others. The 2nd Circuit held that these statements were admissi​ble in the federal for​feiture proceeding as "admissions by a party op​ponent." Moreover, even if they were not, the district court could properly consider hearsay. U.S. v. Premises and Real Property at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989).xe "U.S. v. Premises and Real Property at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989)."
2nd Circuit reaffirms that probable cause for forfeiture may be established by hearsay. (430) Relying on the 9th Circuit's decision in U.S. v. One 56-Foot Motor Yacht Named Tahuna, 702 F.2d 1276, 1283 (9th Cir. 1983)xe "U.S. v. One 56-Foot Motor Yacht Named Tahuna, 702 F.2d 1276, 1283 (9th Cir. 1983)", the 2nd Circuit reaf​firmed that probable cause for forfeiture may be established by hearsay. The court noted, how​ever, that a substantial portion of the affidavit in support of the forfeiture com​plaint here was not hearsay. U.S. v. Premises and Real Property at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989).xe "U.S. v. Premises and Real Property at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989)."
3rd Circuit refuses dismissal despite fact that seizure without notice and hearing may have been un​constitutional. (430) Claimant asserted that the govern​ment's seizure of her home without a pre-seizure no​tice and hearing was unconstitutional. The 3rd Circuit agreed that the government's seizure may have been unlawful, but held that it did not require dismissal of the forfeiture pro​ceedings since probable cause to seize the premises could be sup​ported by untainted evi​dence. The indictment of claim​ant's boyfriend, who had provided the funds for defendant to pur​chase her home, established probable cause to believe that he was involved in a drug im​portation scheme. Other evi​dence obtained indepen​dently of the illegal seizure gave the district court rea​sonable cause to believe that the property probably was derived from drug transactions. U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff'd on other grounds, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d on other grounds, 507 U.S. 111 (1993)."
3rd Circuit refuses to dismiss forfeiture com​plaint de​spite reliance on immunized testi​mony. (430) The claimant's immunized testimony was relied upon, in part, in preparing a forfeiture com​plaint against the claimant's residence. How​ever, because there was proba​ble cause to forfeit the prop​erty from in​dependent sources, the 3rd Cir​cuit upheld the refusal to dismiss the for​feiture complaint. First, claimant's boyfriend, who pro​vided claimant with the money to pur​chase the resi​dence, was indicted for various drug offenses. The probable cause to indict the boyfriend was derived inde​pendently of claimant, since she disclaimed any knowl​edge of his involvement with drugs. An accountant tes​tified that the boyfriend delivered to him about $220,000 in cash in a bag to be wired to claimant's counsel for the purchase of the resi​dence. The boyfriend did not ex​plain where he obtained the cash. U.S. v. A Parcel of Land, Buildings, Appurte​nances and Improve​ments, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d on other grounds, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurte​nances and Improvements, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d on other grounds, 507 U.S. 111 (1993)." 

3rd Circuit rules hearsay evidence inadmissi​ble to re​but live testimony from claimant on innocent owner de​fense. (430) The govern​ment properly introduced a de​position transcript to establish probable cause for the forfeiture. However, once the claimant presented her in​nocent owner defense, the trial court allowed the gov​ernment to use the deposi​tion testi​mony to rebut the defense. The 3rd Circuit held that although the deposi​tion could be used to establish probable cause, it was in​admissible for the purpose of re​butting the innocent owner defense. The claimant was denied the opportu​nity to cross examine the deposition witnesses on the in​nocent owner defense, while the gov​ernment had the opportunity to cross examine her when she testified on the issue, thus violating her due process rights. Thus, the case was remanded for the judge to re​consider the only evidence on the innocent ownership is​sue: the claimant's testimony. U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989).xe "U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989)."
4th Circuit says evidentiary hearing should have decided whether evidence was lawfully seized. (430) The government brought an in rem forfeiture action under 18 U.S.C. §981 against money and real estate seized during a warrantless search, contending that the property was used in illegal gambling. Claimants contended that the seizure violated the Fourth Amendment. The 4th Circuit held that the district court erred in failing to conduct an evidentiary hearing to resolve factual disputes. Evidence obtained in violation of the Fourth Amendment must be excluded from a civil forfeiture proceeding. Although the government contended that exigent circum​stances justified the warrantless entry into claimants' home, claimants' affidavit contradict​ed this. When material facts that affect the resolution of a motion to suppress evidence seized during a warrantless search are in conflict, the appropriate way to resolve the conflict is to hold an evidentiary hearing. U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994).xe "U.S. v. Taylor, 13 F.3d 786 (4th Cir. 1994)."
5th Circuit says expert may testify that evidence is consistent with money laund​ering. (430) The government sought forfeiture of over $9 million dollars from the former Deputy Attorney General of Mexico, in part on the theory that the money was involved in money laundering. At trial, the court allowed a government expert to testify that the evidence in the case was consistent with money laundering. The Fifth Circuit held that such testimony was permissible and did not constitute an impermissible legal conclusion that impinged on the function of the jury. U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998).xe "U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998)." 

5th Circuit says that mere possession of small quantity of cocaine would not sup​port a forfeiture. (430) In a forfei​ture action against claimant's house, the government contended that the district court er​roneously excluded claim​ant's admission that mari​juana and cocaine were in his house in 1986. The 5th Cir​cuit found that the district court did not "exclude" the evidence of the 1986 drug possession, but rather considered it and then held that the drug possession could not be a basis for the forfeiture of the house. The appellate court agreed that the 1986 drug evidence could not com​pel a forfeit​ure, since mere possession of a controlled sub​stance is punish​able under 21 U.S.C. §844 by impris​onment for less than a year. Absent in​ferences that the small amount of co​caine found meant that larger amounts were stored on the premises or that de​fendant dis​tributed cocaine from his house, such possession would not sup​port a §881(a)(7) forfei​ture. U.S. v. Land, Property Currently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992).xe "U.S. v. Land, Property Currently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992)."
6th Circuit creates presumption against admission of evidence that drug dog alerted to currency. (430) In this criminal drug case, the Sixth Circuit issued an evidentiary ruling that appears equally applicable to civil and criminal forfeitures. The appellate panel upheld defendants’ drug trafficking convictions, but two judges filed a special concurrence in which they found that evidence regarding positive alerts to currency by drug-sniffing canines is “inherently unreliable” based on studies showing that a high percentage of cash in the U.S. is contaminated with drug residue. Accordingly, the court held that “courts should generally presume against the admissibility of dog-sniff evidence unless the government offers other evidence showing a direct nexus between illegal narcotics, the currency in question, and the defendant.” Should the evidence “in any way cast doubt on the reliability of” the dog sniff evidence, “courts should find such evidence inadmissible.” U.S. v. Buchanan, 207 F.3d 344 (6th Cir. 2000).xe "U.S. v. Buchanan, 207 F.3d 344 (6th Cir. 2000)."
6th Circuit says court may not dismiss civil forfeiture action for lack of probable cause at time of seizure. (430) The government obtained a seizure warrant and seized a Learjet believed to have been used to transport drugs. The government then filed a civil judicial forfeiture action against the plane pursuant to 21 U.S.C. §§881(a)(4), (a)(6). Claimant, the pilot, filed a Rule 41(e), Fed. R. Crim. P., motion for return of property. The district court declined to consider the Rule 41(e) motion, but sua sponte dismissed the forfeiture complaint for lack of probable cause at the time of seizure. The Sixth Circuit reversed. Once a civil forfeiture action has been filed, a claimant may no longer resort to Rule 41(e), but must submit to the statutory procedures governing civil forfeitures. In addressing the government’s civil forfeiture case, the district judge is not to evaluate whether the government had probable cause for the initial seizure at the time it occurred, but is instead to evaluate the government’s evidence at the time of the forfeiture proceeding. Moreover, if contemplating dismissal of a civil forfeiture action, the judge must give the government notice and opportunity to respond. U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999).xe "U.S. v. One 1974 Learjet 24D, 191 F.3d 668 (6th Cir. 1999)."
6th Circuit finds probable cause based on confession months after seizure of cash. (430) DEA agents arrested claimant in the Detroit Metropolitan Airport and seized $49,910 in cash as drug money based on classic drug-courier profile considerations. He was traveling alone with little luggage on a one-way ticket purchased in cash to “a known drug source site” (Orange County, California), and proffered improbable explana​tions for his possession of the money, on which a drug dog alerted. Several months after the seizure, claimant was arrested for marijuana trafficking and admitted that the money seized at the Detroit airport was to have been used to pay a drug debt. The Sixth Circuit upheld summary judgment for the government. The district court properly considered the entire record, including evidence developed after the initial seizure, in finding probable cause. Defendant’s statement alone constituted prob​able cause, and it was bolstered by the circumstances of the seizure. Claimant failed to offer any evidence to rebut the government’s probable cause showing. U.S. v. $49,910.00, 156 F.3d 1232 (6th Cir. 1998) (table) (unpublished).xe "U.S. v. $49,910.00, 156 F.3d 1232 (6th Cir. 1998) (table) (unpublished)."
6th Circuit rules that probable cause deter​mina​tion is to be made on the basis of evidence avail​able at forfeiture hearing. (430) The district court held that probable cause must be measured at the time of the seizure of the defendant property. The 6th Circuit noted that although this approach has been adopted by at least one other district court, it was following the 2nd Circuit in holding that a dis​trict court must assess probable cause at the time of the forfeiture hearing. "Of course a government can​not start a forfeiture proceed​ing in bad faith with wild allegations based on the hope that something will turn up to justify its suit. . . . Once a for​feiture pro​ceeding is brought, if further evi​dence is legally ob​tained to justify the gov​ernment's belief, there is no persuasive rea​son to bar its use." U.S. v. $67,220.00 in United States Currency, 957 F.2d 280 (6th Cir. 1992).xe "U.S. v. $67,220.00 in United States Currency, 957 F.2d 280 (6th Cir. 1992)."
8th Circuit sustains exclusion of expert testimony challenging dog sniff evidence. (430) Claimant in this civil drug forfeiture case sought to discredit evidence of an alert by a narcotics dog to money, objects, and parts of the camper in which the seized cash was hidden by introducing expert testimony by a forensic chemist. The expert was prepared to testify that 99% of all U.S. currency is contaminated with drug residue. However, the sole basis of his opinion was his experience in examining bills brought to him by the narcotics unit of the Omaha Police Department. The exclusion of the evidence was sustained by the Eighth Circuit. Since all the bills the chemist examined were pre-selected precisely because they were believed to be connected with drug trafficking, he had no basis for drawing any conclusions about the money supply in general. Moreover, the remainder of his “methodology” was also suspect. For example, he handled many different bills without changing his gloves. The proffered testimony did not pass the test for scientific evidence enunciated in Daubert v. Merrill Dow Pharm., Inc., 509 U.S. 579, 592-93 (1993), and was thus inadmissible. Judge Davis dissented on the probable cause issue. U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998).xe "U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998)."
8th Circuit upholds use of facts outside initial com​plaint to establish probable cause. (430) The 8th Circuit upheld the dis​trict court's decision to al​low the government to introduce evidence of facts which were not alleged in the initial complaint to es​tablish probable cause. The judge "took pains" to en​sure that claimants were not confronted with any unfair or prejudicial in​formation of which they were previously unaware. Such action was within the judge's discretion. U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit finds power of attorney admissible to impeach denial of car ownership. (430) In a criminal case which may nonetheless stand as a cautionary tale to forfeiture counsel, a defendant charged with smuggling cocaine in a hidden compartment of the car he was driving took the stand to deny ownership of the vehicle and knowledge of its contents. The government cross-examined defendant with a power of attorney he had signed and mailed to the Customs service. The document, sent by defendant in response to a form notice of forfeiture, stated defendant owned the vehicle at the time of his arrest and sought to allow an Arizona woman to claim the car. The Ninth Circuit found no violation of defendant’s Sixth Amendment rights in admitting the document for impeachment purposes. The court rejected the suggestion that Customs was obliged to send a copy of the notice to defendant’s criminal lawyer. Moreover, even if there had been a Sixth Amendment violation, information obtained as a result of such a violation “may rightly be used for impeachment purposes.” U.S. v. Padilla-Flores, 141 F.3d 1182 (9th Cir. 1998) (table) (unpublished). xe "U.S. v. Padilla-Flores, 141 F.3d 1182 (9th Cir. 1998) (table) (unpublished)."
9th Circuit finds evidence gathered before complaint filed sufficient to establish probable cause. (430) Claimant contested the civil forfeiture under 21 U.S.C. §881(a)(6) of $88,654 in cash found during a consent search of his garment bag in the Tucson airport. The Ninth Circuit agreed that the government had established probable cause to believe the money was connected to drug trafficking. Relevant factors were: (1) Claimant made his reservations for the flight from Michigan to Tucson less than six hours before departure, paid $1,225 in cash for the ticket, and checked no luggage; (2) a narcotics detection dog alerted to the money; (3) claimant gave conflicting stories about how much money he was carrying and the purpose of the trip; (4) claimant was unable to provide any names or telephone numbers for his supposed business contacts; (5) claimant said the source of the money was the sale of furniture and other personal items; (6) claimant’s Michigan address was “in a crack cocaine neighborhood where numerous drug arrests had been made”; and (7) telephone toll analysis of calls from claimant’s Michigan address showed a number of calls prior to the trip to known drug traffickers in Tucson. Claimant sought to exclude the toll record evidence because it was gathered after the DEA initiated administrative forfeiture proceedings, but before the judicial forfeiture commenced. However, the Ninth Circuit, citing U.S. v. $191,910 U.S. Currency, 16 F.3d 1051, 1071 (9th Cir. 1994), observed that the government may rely on evidence acquired before the filing of the civil complaint. U.S. v. $88,654 in U.S. Currency, 116 F.3d 486 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. $88,654 in U.S. Currency, 116 F.3d 486 (9th Cir. 1997) (table) (unpublished)."
9th Circuit finds money laundering conviction did not bar claim that money was obtained legally. (430) Defendant was convicted of money laundering in a criminal trial at which the jury instructions (properly) permitted a verdict of guilty if the source of funds was an account in which tainted funds were commingled with other funds. See U.S. v. Garcia, 37 F.3d 1359 (9th Cir, 1994). When the government sought civil forfeiture of real estate purchased with money from the bank account at issue in the criminal case, the district court found that the defendant was estopped by the criminal verdict from contesting the illegal source of the money in the account. The Ninth Circuit reversed. It found the jury verdict established, at most, that some but not all of the funds in the account were criminally derived. Consequently, it was error not to allow claimant to present evidence to show the legitimate source of some of the money. In addition, because the district court improperly relied on the prior conviction and did not allow development of other evidence, there was insufficient showing of probable cause to support the forfeiture. The case was remanded for further evidence. U.S. v. Real Property Located at 22 Santa Barbara Drive, 121 F.3d 719 (9th Cir. 1997).xe "U.S. v. Real Property Located at 22 Santa Barbara Drive, 121 F.3d 719 (9th Cir. 1997)."
9th Circuit holds hearsay admissible to establish probable cause. (430) Claimant challenged the for​feiture of over $125,000 in cash seized from his luggage at Los Angeles International Airport. Claimant moved to suppress the government’s evidence for alleged violations of the Fourth Amendment. At the suppression hearing, the government introduced agent testimony containing hearsay. The district court found Miranda violations and suppressed certain statements, but it declined to suppress the remainder of the evidence. By stipulation, the court decided the merits of the challenge to the forfeiture based on the record of the suppression hearing. The Ninth Circuit found no error in consideration of hearsay evidence either as to the sup​pression issues or on the question of whether the government had established probable cause for forfeiture of the cash. See U.S. v. 874 Gartel Drive, 79 F.3d 918, 922 (9th Cir. 1996) (hearsay permissible to show probable cause for forfeiture). U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997).xe "U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997)."
9th Circuit says after-acquired evidence cannot be used to show probable cause for forfeiture. (430) The 9th Circuit held that the "plain language" of 19 U.S.C. §1615 "makes it clear that the government must have probable cause at the time it initiates the forfeiture proceedings." Thus, it rejected contrary decisions of the 2nd and 6th Circuits following U.S. v. Premises and Real Property at 4492 S. Livonia Road, 889 F.2d 1258, 1268 (2d Cir. 1989). The court found unpersuasive the government's argument that this holding would lead to "absurd results," noting that forfeiture statutes are strictly construed against the government, and "[t]he least we can require of the government before initiating these events is that probable cause exist." U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)." 

9th Circuit requires "res" to be suppressed if it was illegally seized. (430) The government argued that since the money seized was the nominal "defendant" in the forfeiture proceed​ing, the court was forbidden to suppress it even if it was obtained as a result of an unlawful seizure. The 9th Circuit rejected the argument, relying on U.S. v. $277,000.00 U.S. Currency, 941 F.2d 898 (9th Cir. 1991). Although the Supreme Court in INS v. Lopez-Mendoza, 468 U.S. 1932, 1039-40 (1984) said that the "'body' or identity of a defendant . . . is never suppressible," the court was merely restating the principle that the "government has jurisdiction even if the defendant's presence was unlawfully secured." The 9th Circuit rejected cases from the 8th and 2nd Circuits which have read Lopez-Mendoza as barring the evidentiary suppression of an illegally-seized res. Accordingly, the order suppressing the cash seized from the claimant was affirmed. U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)." 

9th Circuit holds that even if property is seized ille​gally, it is subject to forfeiture if probable cause is demonstrated by untaint​ed evidence. (430) Probable cause for forfeiture requires "less than prima facie proof but more than mere suspi​cion." The district court based its finding on the dis​covery of a large sum of money, the transport of drugs in the vehicles, defendant's prior record, the purchase of the automobile with cash, and the lack of an ade​quate ex​plan​ation for these facts other than defendant's involve​ment with nar​cotics traf​ficking. Judges Beezer, Nelson and Hall held that even though the court failed to specify whether all of these facts were known at the time of the seizure, the vehicle was still subject to forfeiture if probable cause was demon​strated by untainted evidence. Here the valid​ity of the evidence was unquestioned. U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
9th Circuit holds that probable cause for for​feiture may be based on hearsay. (430) The district court ruled that the government had failed to establish probable cause for the for​feiture of ten houseboats be​cause its evidence consisted primarily of inad​missible hearsay. The 9th Circuit reversed, stating that probable cause is based on the reliability or sufficiency of the evidence presented, regardless of whether it would be admissible at trial. The court found that prob​able cause existed, and re​manded the case to enable the claimants to go forward with their burden of proving that the property was not subject to forfeiture. U.S. v. 1982 Yukon Houseboat, 774 F.2d 1432 (9th Cir. 1985).xe "U.S. v. 1982 Yukon Houseboat, 774 F.2d 1432 (9th Cir. 1985)."
9th Circuit holds that circumstantial evidence alone may establish probable cause. (430) The government sought to forfeit $93,685 on the grounds that it was in​tended to be furnished or had been furnished in ex​change for heroin and cocaine. The district court en​tered summary judgment for the claimant, stating that the gov​ernment had not established probable cause be​cause its evi​dence was entirely circumstan​tial. The 9th Circuit reversed, holding that such circumstan​tial evi​dence is sufficient to meet the govern​ment's burden. In light of the claimant's ad​missions that he did not intend to introduce evidence to rebut the government's case, the action was remanded with directions to enter sum​mary judgment for the govern​ment. U.S. v. $93,685.61 in U.S. Currency, 730 F.2d 571 (9th Cir. 1984).xe "U.S. v. $93,685.61 in U.S. Currency, 730 F.2d 571 (9th Cir. 1984)."
Eleventh Circuit holds that although conviction and sentence claimant received was admissible in civil forfeiture proceeding, relevant facts found in the judgment of conviction were inadmissible. (430) During the late 1990s, while Arnoldo Alemán was President of Nicaragua, millions of dollars disappeared from the Nicaraguan national treasury. Around the same time, Byron Jerez, a friend of the Alemán family and a high-ranking official working in the Nicaraguan Treasury Department, withdrew funds from two entities, Consultores Corporativos (a company with which he was affiliated) and the Nicaraguan Democratic Foundation (of which he was a founding member). Jerez used the money to purchase certificates of deposit from Terrabank in Coral Gables, Florida, in the name of Alemán and several of his relatives. In March 2003, the government filed a civil forfeiture action in the United States District Court for the Southern District of Florida, contending that eight of the Terrabank certificates of deposit were subject to forfeiture because they were derived from funds stolen from the Nicaraguan treasury. At trial, many of the government's key witnesses had minimal non-hearsay testimony to offer. Of central importance to the government's case was a copy of the final judgment of criminal conviction in Jerez and Alemán's Nicaraguan prosecution; the district judge admitted two small portions of the judgment under the public records exception to the hearsay rule, i.e., the fact of Aleman's conviction for “laundering of money and/or assets proceeding from illegal activities, fraud, embezzlement of public monies, peculation, and association and instigation to commit crimes and electoral crime,” and a portion of the judgment acquitting Jerez, but suggesting he was guilty of aiding and abetting the crimes of which Alemán had been convicted and that Jerez had done so in furtherance of Alemán's financial interests. After trial, the district court issued an opinion holding the government had met its burden of proof. On appeal, the government conceded that the factual findings in the Nicaraguan judgment were improperly admitted. The fact of Alemán's conviction and the sentence he received remained admissible pursuant to Fed.R.Evid. 803(22); however, none of the relevant facts found in the judgment of conviction were admissible in the district court. Consequently, when evaluating the appellants' challenge to the sufficiency of the evidence on appeal, the Court would not consider facts drawn from the Nicaraguan judgment of conviction. On that claim, the government's case as to five of the certificates of deposit was speculative, and thus the evidence was insufficient as a matter of law. U.S. v. $125,938.62, 2008 WL 2992207 (11th Cir. 2008) (August 6, 2008).

11th Circuit holds that failure to respond to re​quests for admissions in civil forfei​ture action es​tablished that claimant used the property to facili​tate drug transac​tions. (430) Claimant was con​victed of drug charges in state court based in part upon wiretap evidence which the state court re​fused to suppress. In a subsequent federal civil forfeiture action brought against prop​erty owned by claimant, the government moved for summary judgment after claimant failed to respond to the government's re​quests for admissions. Claimant contended that the district court could not entertain the government's motion until it held a hearing regarding the wiretap evidence. The district court granted summary judg​ment because (a) claimant did not challenge the facts the gov​ernment presented, and (b) claimant was col​laterally estopped from raising the law​fulness of the wiretap. The state supreme court then granted cer​tiorari to consider the state court's resolution of the suppression issue. The 11th Circuit upheld the summary judgment in the forfeiture action, finding that the state court's resolution of the wiretap issue was not necessary. Claimant's failure to respond to the government's requests for admissions conclu​sively established that he had used the property to facilitate drug transactions. Fed. R. Civ. P. 36 ex​pressly provides that requests for admissions are au​tomatically deemed admitted if not answered within 30 days and the matters therein are "conclusively es​tablished" unless the court permits with​drawal or amendment of the admissions. Even if the wiretap was invalid, the summary judgment would stand, since the order was not based on the "fruit" of any "poisonous tree" but rather on defendant's own ad​missions. U.S. v. 2204 Barbara Lane, 960 F.2d 126 (11th Cir. 1992)xe "U.S. v. 2204 Barbara Lane, 960 F.2d 126 (11th Cir. 1992)".xe "U.S. v. 2204 Barbara Lane, 960 F.2d 126 (11th Cir. 1992)."
11th Circuit remands forfeiture case for dis​trict court to de​termine whether use of claimant's statements vio​lated plea agree​ment. (430) Defendant's plea agreement stated that defendant's statements would not be used against him, either directly or indirectly. De​fendant tes​tified as a gov​ernment witness that he and his partner bought several properties with the proceeds of illegal transactions, in​cluding certain property which was al​ready the subject of a forfeiture proceeding. Following the trial, defendant was deposed in the forfei​ture pro​ceeding and again admitted that the prop​erty was pur​chased with drug proceeds. Over defendant's objections, the deposition was admitted into evidence at the forfei​ture trial. Defendant argued that the use of his deposi​tion testimony violated the plea agree​ment. The 11th Circuit found that the plea agreement was ambiguous, and re​manded the case to determine whether the plea agreement allowed defendant's statements to be used against him in the forfeiture action. U.S. v. One Parcel of Real Estate at 136 Plantation Drive, 911 F.2d 1525 (11th Cir. 1990).xe "U.S. v. One Parcel of Real Estate at 136 Plantation Drive, 911 F.2d 1525 (11th Cir. 1990)."
Florida district court holds that hearsay evidence is admissible in the government’s civil forfeiture case; however, it dismissed one parcel of real property because the complaint failed to plead a substantial connection between this property and any criminal activity. (360, 410, 430) The government sought forfeiture of two properties under the following two statutes as purchased with proceeds of illegal activity and as involved in money laundering, and one property as facilitating drug transactions. The claimants moved to dismiss the complaint claiming it failed to meet the heightened pleading standard under Rule E(2) in that it did not allege facts to establish a substantial nexus between the properties and the alleged illegal activity. The only question before the court at that stage of the proceedings was whether the forfeiture complaint described sufficiently the circumstances that form the basis for the claims so as to enable the claimants, “without moving for a more definite statement, to commence an investigation of the facts and to frame a responsive pleading.” Fed.R.Civ.P. Supp. E(2)(a). The court first noted that the Eleventh Circuit held (on July 31, 2008) that in a civil forfeiture action the government may use hearsay evidence, citing United States v. $291,828.00, 536 F.3d 1234, 1237 (11th Cir. 2008). Editor’s Note: this reasoning appears to be contrary to 18 U.S.C. §983(c)(1), in which the Civil Asset Forfeiture Reform Act raised the government’s burden of proof from probable cause to a preponderance of the evidence; however, it was not clear whether the court was allowing hearsay evidence merely and solely to defend a motion to dismiss. To establish a link between the properties and criminal activity, the complaint and attached affidavit relied extensively on information provided by confidential sources. The government alleged that the confidential sources were “reliable” and that their information was corroborated, i.e., that: (1) two confidential sources stated that a claimant liked to invest his drug proceeds in real estate; (2) the properties were kept in a family members' name; and (3) claimants did not have sufficient legal funds to build single family homes on each property. As to the first property, the government further alleged that the claimant showed the house to a confidential source and stated that he paid cash for it. A second confidential source said he delivered cocaine to that residence and that the claimant was spending at least $70,000 to build a house on the property. The Court found that the specific allegations combined with the general allegations were sufficient to establish a substantial connection between that property and criminal activity. As to the next two properties, the government's only specific allegation was that the claimant paid at least $70,000 to erect a house on each of them, which alone was not sufficient to establish a “substantial” connection with criminal activity as to either property; however, when taken as true and combined with the general allegations, the court found that the government properly pled a substantial nexus. As to the last property, the government made no specific allegations tying it to any criminal activity, and the government conceded that if the cost information provided by the builder was correct, additional funds might not have been needed. Thus, the court found that the government failed to plead a substantial connection between this property and any criminal activity, and granted the motion to dismiss that property. U.S. v. 862 Zana Drive, Ft. Myers, Fla. 33905, 2008 WL 4371354 (M.D.Fla. 2008) (September 22, 2008)

Illinois District Court finds probable cause after excluding illegally-obtained evidence. (430) Police officers searched claimants’ residence and found marijuana, firearms, currency, and 3,828 gold and silver coins. State courts found the search unconstitutional, and suppressed all evidence because the police did not obtain consent to search and later forged the homeowner’s name on a consent form. In the meantime, federal authorities filed a civil forfeiture action under 21 U.S.C. §§881(a)(6) and 881(a)(7) against the real property, the currency, and the coins. Claimants moved to suppress the fruits of the search in the forfeiture action and sought summary judgment. The district court held that evidence directly obtained in the search should be excluded, but nonetheless found probable cause based on evidence that (1) existed before the illegal search, or (2) as to which the taint of the illegal search had dissipated. See Brown v. Illinois, 422 U.S. 590 (1975). In particular, the court excluded statements made by one claimant immediately after the search, but considered claimants’ interrogatory responses and deposition testimony in the civil forfeiture case. U.S. v. 47 West 644 Route 38, Maple Park, Illinois, 962 F.Supp. 1081 (N.D. Ill. 1997).xe "U.S. v. 47 West 644 Route 38, Maple Park, Illinois, 962 F.Supp. 1081 (N.D. Ill. 1997)."
New York District Court declines to adopt missing witness inference regarding fugitive property owner. (430) The govern​ment sought civil forfeiture pursuant to 18 U.S.C. §981 of money held in New York bank accounts for the benefit of a Guatemalan orphanage and its operator after the operator was indicted for mail fraud. The basis of the fraud allegation was the claim that the operator sexually abused boys in his care while soliciting money based on representa​tions that the orphanage was properly run and its children well treated. The orphanage operator has refused to return to the U.S. since his indictment and did not appear to testify at the trial. The government requested that the trial court apply a “missing witness inference” – that truthful testimony the fugitive would have given if present would not have aided his cause. The court declined to do so, holding that “[o]n the totality of the peculiar circumstances in this case,” the operator’s fear of arrest on the pending indictment constituted a “reasonable excuse not to appear.” U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998).
