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§220 Civil Forfeitures, Notice



Supreme Court finds pre-seizure notice and hearing required in civil forfeiture of real property. (220) Approximately 4 1/2 years after drugs were found in respondent's home, the United States filed an in rem action to forfeit the house and surrounding real property. With​out prior notice or an adversary hearing, the government seized the property and directed payment of future rents to the United States Marshal. The Ninth Circuit held that the seizure of the property without prior notice and a hearing violated the Due Process Clause and that failure to comply with inter​nal reporting rules could require dismissal of the action as untimely. In a 5-4 decision au​thored by Justice Kennedy, the Supreme Court agreed in part with the Ninth Circuit's finding that the Due Process Clause of the Fifth Amendment prohibits the government in a civil forfeiture case from seizing real property without first affording the owner no​tice and an opportunity to be heard. How​ever, a unanimous Court overruled the Ninth Circuit on the issue of timeliness, finding that filing the action within the statute of limita​tions suffices to make it timely and that the cause should not be dismissed for failure to comply with certain other statutory directives for expeditious prosecution in forfeiture cases. U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993).xe "U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993)." 

1st Circuit holds that process is executed after notice to owner of res and service of ar​rest warrant. (220) Supplemental Rule C(6) requires a claimant of property subject to a civil forfeiture action to file a claim within 10 days af​ter process has been executed. The 1st Circuit held that "process has been executed" only when (a) a properly issued warrant for arrest in rem has been properly served upon the res, and (b) the requisite no​tice has been given to potential claimants. For an owner who has been personally served with notice of the forfeiture, part (b) is satis​fied upon service of the notice, not upon a later publication date. For any owner not personally served with notice, part (b) is sat​isfied upon publication of notice. Thus, since claimant was personally served with notice of the forfeiture of his stock on January 3, his claim filed January 31 was untimely, as​suming the arrest war​rant was also served January 3. However, since the record did not reveal when the arrest warrant was served, the case was remanded. U.S. v. Approxi​mately Two Thou​sand, Five Hundred Thirty-Eight Point Eighty-Five Shares (2,538.85) of Stock Certifi​cates of the Ponces Leones Baseball Club, Inc., 988 F.2d 1281 (1st Cir. 1993).xe "U.S. v. Approxi​mately Two Thousand, Five Hundred Thirty-Eight Point Eighty-Five Shares (2,538.85) of Stock Certifi​cates of the Ponces Leones Baseball Club, Inc., 988 F.2d 1281 (1st Cir. 1993)."
1st Circuit upholds granting wife's motion to intervene in forfeiture action. (220) The 1st Circuit rejected the govern​ment's claim that the wife's motion to intervene was proce​durally deficient under Fed. R. Civ. P. 24(a)(2). The district court did not abuse its discretion in extending the time for filing the claim. The wife was not named in nor served with a copy of the summons. Once the wife sought the aid of counsel and learned of the potentially dev​astating conse​quences, she actively pursued her claim. In addition, be​cause the time for dis​covery was not closed, the govern​ment had time to prepare its case against the wife and thus was not prejudiced by the extension. The district court also did not abuse its discretion in allowing the case to proceed de​spite the ab​sence of a verified claim. The documents filed by the wife adequately apprised the govern​ment of her claim. The wife's claimed interest was also sufficient to gain access to the courts. Although the wife's claim was originally based on the wrong statute, it did raise questions about the possi​bility of an equitable interest in the property acquired through some unwritten marital agree​ment. U.S. v. One Par​cel of Prop​erty with Buildings, Appurte​nances and Improve​ments Known as 116 Emerson Street, Lo​cated in the City of Providence, Rhode Island, 942 F.2d 74 (1st Cir. 1991).xe "U.S. v. One Par​cel of Prop​erty with Buildings, Appurte​nances and Improve​ments Known as 116 Emerson Street, Lo​cated in the City of Providence, Rhode Island, 942 F.2d 74 (1st Cir. 1991)."
2nd Circuit orders relief for improperly noticed forfeiture despite claimant's delay. (220) Claimant's property was civilly for​feited, but notice was improper because a registered letter sent to claimant was re​turned and because the government then published notice only once instead of the statutorily required three times. Neverthe​less, the district court denied claimant's re​quest for civil equitable relief because claimant received actual notice of the forfei​ture during his criminal trial but waited to seek equitable relief until after the statute of limitations had expired for initiating a proper forfeiture proceeding. The 2nd Circuit dis​agreed, ordering relief. The court also found irrelevant that the district court that sen​tenced claimant had taken into account the amount of the forfeiture in setting a reduced fine. U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). xe "U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). "
3rd Circuit holds government need not prove actual notice to incarcerated prisoner. (220) When claimant was arrested, officers searched and seized items of personal property. Civil judicial forfeiture actions were filed against these items under 21 U.S.C. §881. Claimant was in the custody of the United States Marshals Service, so the government directed notice by certified mail to the facility where claimant was incarcerated. The notice was received at the jail and signed for by one of the jail officers. The government also sent notice to the jail by regular mail and by certified mail to one of claimant’s pre-incarceration residences, but that letter was not accepted. Finally, notice was sent to claimant’s ex-wife, an attorney, and published for three consecutive weeks in a general circulation newspaper. Claimant nonetheless maintained he never received any notice, and that the government should have provided actual notice. The government argued that mailing a letter by first-class mail to the location of the interested party is always sufficient to satisfy due process. The en banc Third Circuit held that “while the government need not prove actual notice to the prisoner, if it chooses to rely on less than actual notice, it bears the burden of demonstrating the existence of procedures that are reasonably calculated to ensure that such notice will be given.” United States v. One Toshiba Color Television, __ F.3d __ (3d Cir. 2000)

4th Circuit holds claimant established "excu​sable ne​glect" for failing to file her claim sooner. (220) A forfei​ture action against claimant's husband's property was filed in federal court in West Virginia in November 1989. Claimant, who lived in Seat​tle, was not served, because the government er​roneously believed that she was divorced. By January, 1990, the government was aware that the marriage was in effect but still did not serve her. A divorce decree was entered May, 1990, en​titling claim-ant to the funds. On June 21, 1990, claimant's divorce counsel was informed that the gov​ernment had frozen the assets, but that an As​sistant U.S. Attorney would release the money to claimant. The Assistant U.S. Attorney failed to return sev​eral tele​phone calls. Claimant then hired a local attorney, and on September 4, 1990, filed a motion for enlargement of time to file a claim. The 4th Cir​cuit reversed the dis​trict court's denial of this motion, hold​ing that defen​dant's fail​ure to act could be deemed "excusable ne​glect." The most important fac​tor to consider was the degree of prejudice to the gov​ernment, and the gov​ernment never offered "even a hint of insinuation" that it would be unfairly prejudiced by the claim. Judge Wilkinson concurred in the result but dis​agreed that prejudice to the government was the most im​portant factor to consider. U.S. v. Borromeo, 945 F.2d 750 (4th Cir. 1991).

Fifth Circuit finds no due process violation where claimant had actual notice of the forfeiture proceedings, and that publication in New York Times was in newspaper of general circulation. (220) After Houston police effected a traffic stop, the FBI initiated administrative forfeiture proceedings for $188,980 seized from the car; however, the seizure notice sent to the defendant’s home address was returned unclaimed. The FBI then discovered six additional addresses associated with the defendant’s name and Social Security Number, and mailed certified letters to these addresses, but all also were returned. After the FBI published notice of the seizure and forfeiture for three successive weeks in the New York Times and no one filed a claim of ownership or a petition for remission or mitigation, the FBI declared the cash to be administratively forfeited. Meanwhile, the defendant was tried and convicted for drug trafficking and money laundering. The defendant later filed a pro se motion in district court for return of property under Fed.R.Crim.P. 41(e) arguing in this “pre-CAFRA” case that 1) the delay of over seven months between the seizure of the cash and the government's first notice of forfeiture was unjustified and violated due process; 2) the government's written notice included only one letter to his residence and one letter to his business address without any attempt to resend the notice to those addresses; 3) the publication of notice in the New York Times, rather than the Houston Chronicle, was not reasonably calculated to provide him notice of the forfeiture; and 4) because the government indicted him more than one month before the cash was administratively forfeited, it knew he would be in custody and easily notified of the forfeiture, but it did not take steps to do so. The district court denied his motion. The Fifth Circuit affirmed, holding there was no due process violation because 1) the defendant received actual notice of the forfeiture through his criminal attorney, and the government sent the first written notice only approximately three months later; 2) the defendant never explained why the letters went unclaimed, and the government should not be faulted for attempting to communicate with him via mail, which was reasonably calculated to provide him with notice; 3) although publication in the Houston Chronicle would have been more likely to provide the defendant with notice, the government's choice did not violate the statutory publication requirements because it must publish only in a newspaper of general circulation; and 4) the defendant was not taken into custody until after the cash had been forfeited, and the government did not ignore known information concerning his whereabouts. U.S. v. Robinson, — F.3d —, 2005 WL 3497701 (5th Cir. 2005) (Dec. 22, 2005).

5th Circuit says government failed to prove it properly published notice of forfeiture. (220) Claimant argued that the district court erred in denying his motion for return of currency because the government failed to prove that it complied with the statutory notice provisions of 19 U.S.C. §1607. The Fifth Circuit held that the government failed to prove it properly published notice of the forfeiture in a newspaper for three consecutive weeks. The government only presented evidence of one publication, which it claimed was the "first publication." The only evidence that it published the notice during the next two weeks was the government's conclusory statement that "notice of seizure was published in accordance with 19 U.S.C. §1607." Such a conclusory statement cannot support a summary judgment. U.S. v. Robinson, 78 F.3d 172 (5th Cir. 1996).xe "U.S. v. Robinson, 78 F.3d 172 (5th Cir. 1996)."
5th Circuit affirms that claimant had no​tice of judicial default in forfeiture case. (220) In a forfeiture action brought against a truck, the 5th Circuit affirmed the district court's denial of claimant's motion to set aside a default judg​ment. The vehicle was seized in August 1990 when claimant drove it across the border from Mexico. In Novem​ber, 1990, claimant aided by his attorney, filed a bond and claim with Cus​toms, and both were notified that judicial forfeiture pro​ceedings would be filed. In Feb​ruary, 1990 these proceed​ings were instituted, and notice was published. An Assis​tant U.S. Attorney called claimant's attorney at least twice prior to April 4, and left messages con​cerning the vehicle. On April 4, the As​sistant U.S. Attor​ney wrote a letter ad​vising that on April 8 he intended to file a motion for default. Claimant admits he received this letter on April 9. On April 10, the Assistant U.S. At​torney mailed to the attorney his motion for en​try for entry of default. On April 10, the at​torney called but the Assistant U.S. At​torney was unavailable. The determina​tion that de​fendant had adequate and timely notice of the forfeiture proceed​ings and failed to demon​strate good cause for not filing a claim sooner, was supported by the record. U.S. v. One 1988 Dodge Pickup, 959 F.2d 37 (5th Cir. 1992).xe "U.S. v. One 1988 Dodge Pickup, 959 F.2d 37 (5th Cir. 1992)."
5th Circuit upholds seizure of property alleged to be in violation of food and drug laws. (220) The gov​ernment ap​plied to the district court for a warrant to seize property al​leged to be in violation of the Federal Food, Drug, and Cos​metic Act. After the warrant was issued, another judge in the same district court re​scinded the seizure and or​dered the re​turn of the prop​erty. Despite claimant's con​tention that the seizure was based upon inaccu​rate factual informa​tion, the 5th Cir​cuit upheld the seizure, ruling that when a com​plaint which complies with the provi​sions of the admi​ralty rules seeks for​feiture of articles of property alleged to be in violation of the federal food and drug laws, the gov​ernment is entitled to se​cure a warrant and main​tain its seizure on the property until a court hears the mer​its of the conflicting claim. To bal​ance a claimant's due process rights with the interests of public health, a hearing on the merits should be scheduled at the promptest date possible considering the court's emer​gency calendar and the ability of the parties to prepare and present the contro​versy to the court. U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991).xe "U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991)."
5th Circuit reverses stay of forfeiture pro​ceedings where government failed to satisfy statutory require​ments. (220) The govern​ment filed forfeiture actions against a shopping cen​ter and two residences, alleging that they con​stituted pro​ceeds traceable to sales of ille​gal drugs. The government then obtained a stay of all proceedings pending the outcome of a criminal conspir​acy case in the central district of Cali​fornia. None of the petitioners were named in the California case, and the 5th Cir​cuit found that the petitioners would be de​prived of the use of their property including their resi​dence, for what could be a very long time, without ever hav​ing had an opportunity to know the evidence against them, chal​lenge it, or even to have a hearing. Under the circum​stances, the 5th Circuit concluded that the extraordinary remedy of mandamus was appropriate. The case was re​manded to the district court to recon​sider the stay and to con​sider the claimant's pending motion to dismiss the for​feiture complaint against their resi​dences. In re Ramu Cor​poration, 903 F.2d 312 (5th Cir. 1990).xe "In re Ramu Cor​poration, 903 F.2d 312 (5th Cir. 1990)."
6th Circuit rules notice sent to prison where claimant was held is sufficient. (220). Claimant’s business property was civilly forfeited soon after he was convicted of the drug offenses that formed the factual basis for the forfeiture. The government sent notice of the civil complaint to claimant at the federal prison where he was then housed, and to the record owner of the building. No claim to the property was filed. Six years later, claimant filed a motion for return of property, contending that he should be allowed to set aside the forfeiture because he did not receive actual notice. The Sixth Circuit found that actual notice was not required and that the government provided “notice reasonably calculated under all the circumstances to apprise” claimant of the impending forfeiture. U.S. v. Real Property, 129 F.3d 1266 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. Real Property, 129 F.3d 1266 (6th Cir. 1997) (table) (unpublished)."
8th Circuit affirms incarcerated prisoners must receive actual notice of forfeiture. (220) Claimant incarcerated for conviction in murder-for-hire scheme challenged forfeiture of money paid him in furtherance of the scheme. The government sought civil in rem forfeiture of the money, and sent a notice of forfeiture by registered mail to the prison where claimant was held. When no claim to the money was filed, a default judgment was entered. Claimant asked that the default be set aside because he did not receive notice of the impending forfeiture. Although the evidence established that the notice was received and signed for by a prison official, the record did not show whether claimant ever actually received notice. Therefore, in reliance on its previous holdings that persons known by the government to be incarcerated must receive actual notice, see, e.g., U.S. v. Cupples, 112 F.3d 318, 320 (8th Cir, 1997), the Eighth Circuit remanded and required that the government either establish that notice was delivered to claimant, or prove its forfeiture case on the merits. U.S. v. Five Thousand Dollars in U.S. Currency, 184 F.3d 958 (8th Cir. 1999).xe "U.S. v. Five Thousand Dollars in U.S. Currency, 184 F.3d 958 (8th Cir. 1999)."
9th Circuit rejects effort by property owner to set aside default judgment. (220) Claimant was convicted of drug crimes in connection with sales of crack cocaine at a motel of which he was the record owner. The government brought a civil forfeiture action against the motel, which claimant initially decided not to contest. Declaratory judgment was entered by a U.S. magistrate judge against claimant’s interest in the property. Thereafter, claimant decided to make a claim, arguing that he had never received proper notice and that the magistrate lacked jurisdiction to enter any order because he, as owner of the property, had never consented to the magistrate’s jurisdiction. The Ninth Circuit held that adequate notice had been provided by certified mail to the jail where claimant was held and by mail to his criminal defense lawyer. Since proper notice was given and claimant did not comply with applicable requirements for filing a claim, he lacked standing and therefore his consent to the magistrate’s jurisdiction was not required. U.S. v. Real Property located in Fresno County, 135 F.3d 1312 (9th Cir. 1998).xe "U.S. v. Real Property located in Fresno County, 135 F.3d 1312 (9th Cir. 1998)."
9th Circuit finds notice sent to jail where defendant incarcerated is sufficient. (220) Defendant filed a Rule 41(e) motion for the return of property civilly forfeited under 21 U.S.C. §881, claiming that he did not receive adequate notice of the forfeiture proceeding. The court treated the motion as one for equitable relief, but found the notice adequate. Notwithstanding defendant’s claim that he did not receive actual notice, notice sent to the jail at which a defendant is incarcerated is “reasonably calculated, under all the circumstances, to apprise [him] of the pendency of the action.” Quoting U.S. v. Castro, 78 F.3d 453, 456 (9th Cir. 1996). The motion was denied. U.S. v. Mays, 122 F.3d 1075 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Mays, 122 F.3d 1075 (9th Cir. 1997) (table) (unpublished)."
9th Circuit concludes forfeiture claimant waived statutory right to personal service. (220) After the district court dismissed the ti​tle holder's claim to forfeited property finding lack of standing, the individual alleged to be the "true owner" moved to file a late claim. The district court denied the motion. The Ninth Circuit affirmed, finding that the claimant waived his statutory right to per​sonal service. The claimant appeared in the district court for the purpose of arguing his position that he should be allowed to proceed because the title holder had lost in his at​tempt to proceed. The failure to personally serve did not violate the constitution. U.S. v. Vacant Land, 15 F.3d 128 (9th Cir. 1994).xe "U.S. v. Vacant Land, 15 F.3d 128 (9th Cir. 1994)."
9th Circuit says claimant was entitled to hearing on claim of inadequate notice of forfeiture. (220) Claimant and three others were in a residence from which the govern​ment seized $14,700. The government be​lieved the money belonged to Steven Udell, so when it forfeited the money, it sent notice to Udell at the residence, as well as publishing a notice in a legal newspaper. In the meantime, the claimant pled guilty to conspiracy to manufacturing methamphetamine. Three months after the money was forfeited, the claimant filed a motion for return of the money. The district court denied the motion as an improper collateral attack on the forfei​ture proceedings. On appeal, the 9th Circuit reversed, holding that the claimant was enti​tled to a hearing on his due process claim of inadequate notice. The panel rejected dicta in U.S. v. Elias,, 921 F.2d 870 (9th Cir. 1990) which directed due process forfeiture challenges to the Court of Federal Claims. The question of the claimant's standing was left open on remand. U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). xe "U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). "
9th Circuit holds that automobile lessor's failure to post a claim and bond did not de​prive court of equi​table jurisdic​tion. (220) The government suggested that the district court did not have jurisdiction to hear the automo​bile lessor's challenges to the validity of the for​feiture because the lessor failed to avail itself of the op​portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de​prive this court of jurisdiction to hear appel​lant's claims that appellant did not receive con​stitutionally ade​quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov​ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)."
9th Circuit holds that after state officer seized his au​tomobile, claimant lacked standing to object to subse​quent federal seizure. (220) The claimant argued that the DEA's warrantless seizure of his automobile from the state vio​lated 21 U.S.C. §881(b) and the U.S. Constitu​tion. The 9th Circuit rejected the ar​gument, holding that the claimant "lacked a legiti​mate expecta​tion of privacy in his auto​mobile after state officers lawfully had seized it, sufficient to assert a Fourth Amendment objection to the federal seizure." The court added that "[n]or is there any requirement of preseizure notice and hearing in a forfeiture case." U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
9th Circuit holds that government's failure to follow statutory pro​cedures re​quired reversal of forfeiture. (220) A civil forfeiture must be conducted in accor​dance with 21 U.S.C. §881, which makes U.S. Customs laws applica​ble. If seized pro​perty is valued at less than $100,000, the gov​ernment must post a notice of intent "to forfeit and sell or other​wise dispose" of the property. 19 U.S.C. §1607. Any person claiming an interest in the property may then post a bond in the sum of $5,000 or 10 percent of the value of the property, but not less than $250. 19 U.S.C. §1608. This secures a hear​ing for the claimant as the gov​ernment must then bring a formal forfeiture ac​tion against the property. Only then does the district court have jurisdiction to consider the case under 18 U.S.C. sections 1345 and 1355. Since none of these steps were followed here, the order for​feiting the property was re​versed. U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988).xe "U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988)."
10th Circuit rules notice to corporation sufficient to protect rights of individual claimant. (220) The government filed a civil forfeiture action against over $11 million held in Swiss banks and alleged to the proceeds of drug trafficking and money laundering activities. The money was held in the name of several foreign corporate entities. Notices of forfeiture were sent to the foreign corporations at addresses in Liechtenstein and the Virgin Islands and in care of their Swiss bankers. Notice was also sent to one of the individual claimants at his prison cell in Ecuador. Notice was also published in the Denver Post. When no timely answer was filed, the court entered a default judgment. Thereafter, individual claimant Levoyer Jimenez claimed that the notice to her was inadequate because the government failed to mail her personal notice at the Ecuadorian prison where she, too, was incarcerated. The Tenth Circuit found that, on the facts of this case, where claimant Jimenez had given one of the corporations which did receive notice authorization to act on her behalf in all matters concerning the affected account, the notice was adequate. Chief Judge Holloway dissented. U.S. v. All Monies from Account No. PO-204,675.0, 162 F.3d 1174 (10th Cir. 1998) (table) (unpublished).xe "U.S. v. All Monies from Account No. PO-204,675.0, 162 F.3d 1174 (10th Cir. 1998) (table) (unpublished)." 

10th Circuit finds ambiguity in notice was moot where claimants took no action. (220) When the government filed a forfeiture action against over $11 million in funds allegedly derived from drug trafficking, it sent notices to the foreign corporate holders of the Swiss bank accounts from which the money was seized. The corporations failed to file a timely response and default judgments were entered. Over a year later, claimant corporations sought to set aside the default. They claimed that the notices sent them were fatally ambiguous about the amount of time allowed for a timely answer; close reading of the notices could have produced several possible interpretations of the required time frame. However, the Tenth Circuit held that, since the corporations failed to act in a timely fashion by any reading of the notices, and instead sat on their hands for over a year, their due process rights were not violated. Likewise, the corporations’ motion to set aside the default judgment was properly denied as untimely. U.S. v. All Monies from Account No. PO-204,675.0, 162 F.3d 1174 (10th Cir. 1998) (table) (unpublished).xe "U.S. v. All Monies from Account No. PO-204,675.0, 162 F.3d 1174 (10th Cir. 1998) (table) (unpublished)."
10th Circuit affirms adequacy of govern​ment’s efforts to provide notice of forfeiture. (220) Defendant Powell filed a motion under Rule 41(e), Fed. R. Crim. P., seeking the return of property forfeited in judicial forfeiture proceedings pursuant to 21 U.S.C. §881(a). Defendant claimed that the orders and judgments of forfeiture were invalid because he did not receive proper notice. The Tenth Circuit disagreed. It affirmed the district court’s holding that the government’s “attempted service of the complaint at both of Powell’s known residences, as well as its attempted service on Powell’s attorney, and constructive notice by publication, were ‘reasonably calculated to give [Powell] actual notice of the forfeiture proceedings.’” U.S. v. Powell, 111 F.3d 140 (10th Cir. 1997) (table) (unpublished).xe "U.S. v. Powell, 111 F.3d 140 (10th Cir. 1997) (table) (unpublished)."
10th Circuit holds that forfeiture notice to criminal attorney of trust's alter ego satisfied due process. (220) In Colorado, the government brought a forfeiture action against real property in New Mexico, alleging the property was purchased in furtherance of a money laundering scheme by Austin. Legal title to the property was held by a business trust, and Austin was the trust's alter ego. Notice of the seizure and forfeiture was sent to the trust in California, and to Austin through his criminal defense attorney. The 10th Circuit held that the notice to Austin's defense attorney satisfied due process requirements. There was some doubt whether the notice to the address in California was adequate, since the government was aware that the person to whom the notice was sent had ceased activities with the trust in 1989. However, based on the district court's unchallenged finding that Austin was the alter ego of the trust, notice to Austin was notice to the trust. U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994).xe "U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994)."
11th Circuit rules genuine issue of mate​rial fact ex​isted as to whether government pro​vided adequate notice of forfei​ture. (220) The district court granted summary judgment in favor of claimant on the basis of the govern​ment's violation of several statutory proce​dures, including the failure to provide adequate notice by publication. The 11th Circuit ruled that summary judgment was inappropri​ate because genuine issues of ma​terial fact existed as to the several matters, including whether adequate notice had been made. Contrary to the dis​trict court's assumption, the Supplemental Rules for Cer​tain Admiralty and Mar​itime Claims do not apply to gambling for​feitures. The cus​toms laws apply, and require that the gov​ernment publish notice of the seizure and the intent to forfeit for at least three weeks. The record showed that the marshals ar​ranged for the appropriate publica​tion, but there was no evidence that the notice was actually pub​lished. Thus, there was a gen​uine issue of material fact as to whether the govern​ment published adequate notice. U.S. v. Premises Lo​cated at Route 13, Kilburn Beach, 946 F.2d 749 (11th Cir. 1991).xe "U.S. v. Premises Lo​cated at Route 13, Kilburn Beach, 946 F.2d 749 (11th Cir. 1991)."
California District Court holds notice of seizure untime​ly when sent twenty-one days af​ter property taken. (220) The Southern Dis​trict Court of Cali​fornia held that a notice of the legal and factual basis for the seizure of prop​erty in connection with a drug related of​fense was not sent at the "earliest practicable opportu​nity after determining own​ership" when it was sent twenty-one days after the property was taken. Stating that the earli​est practicable opportunity must be evalu​ated on a case by case basis, the court found that three weeks was too long under the circum​stances of this case. The court also noted that the notice of seizure to be sent under 21 U.S.C. §881-1(c), related to the ex​pedited proce​dures for conveyances seized for drug re​lated of​fenses, and was not necessarily the same notice as re​quired by the customs laws under 19 U.S.C. §1607. Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989).xe "Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989)."
California District Court rules 62-day delay in mailing seizure notice required re​turn of seized property. (220) 21 U.S.C. §881-1(b), as amended in 1988, requires the seizing agency to give written notice of the seizure at the "earliest practica​ble opportunity after de​termining own​ership of the seized conveyance." Sec​tion 881-1(c) re​quires the government to file its forfeiture complaint with​in 60 days after a claimant has filed his claim and cost bond. District Judge Thompson noted that since the claim and cost bond cannot be filed until the seizure no​tice is issued, the government can delay the proceed​ings sim​ply by delaying the seizure notice. Here, the gov​ernment took 62 days to mail out the seizure notice. Judge Thompson held that the statutory language "can​not realistically contem​plate a delay longer than a week after ownership is deter​mined," and that "it is within [the court's] discretion to per​manently return a claimant's ve​hi​cle" where the agency has failed to send a seizure no​tice within that time period. Ac​cordingly he or​dered the vehicle returned and "the forfeiture shall not take place." Dwyer v. U.S., 716 F.Supp. 1337 (S.D.Cal. 1989).

Florida district court holds that although government served late notice of forfeiture proceedings, it did not have to return property to claimant since it already had initiated judicial proceedings, and claimant as courier did not have standing to contest proceedings. (220, 350, 320) Joint task force officers from U.S. Immigration and Customs Enforcement (“ICE”) seized 15 bundles that contained a total of $114,031.00 in United States currency from the claimant’s house. The claimant indicated that he was supposed to deliver the currency to another individual, and was told to call a number for instructions, which he did, but he was still waiting for the return call. A canine narcotics dog made a positive alert to the scent of narcotics on the large plastic bag in which the currency was found. Following the seizure, claimant's counsel wrote a letter to ICE counsel requesting that the matter be referred to the appropriate authorities for litigation, and sent another letter to the case agent stating that the claimant was represented by counsel in regard to the seizure of the defendant currency. U.S. Customs and Border Protection (“CBP”) sent a Notice of Seizure to the claimant but omitted the unit number of his condominium, and the notice was returned as “unclaimed.” A second notice was sent to the same address, again omitting the condominium unit number, but the claimant acknowledged having received it. Claimant’s counsel sent two letters demanding return of the currency, but the letters did not state the claimant's interest in the currency and were not submitted under oath, subject to penalty of perjury. Claimant filed a Rule 41 Complaint for return of the money and the government thereafter filed its Complaint for Forfeiture, and then moved to strike the claimant’s pleadings based on lack of standing. In his response, the claimant did not attempt to show why he had standing as a claimant or to demonstrate any ownership or possessory interest in the property seized, but instead argued that he was not required to show he had standing because the government admitted it did not give him notice of seizure within 60 days as required by 18 U.S.C. §983(a)(1)(F), which provides that if the government does not send timely notice of a seizure, and no extension of time is granted, it must return the property to that person without prejudice to its right to commence a forfeiture proceeding at a later time. The claimant argued that the statute should be read to prohibit the government from bringing a forfeiture proceeding until after the property has been returned to the person from whom it was seized. The court, however, held that the plain language of the statute does not say that the government is required to return the property before it can bring a forfeiture proceeding, and additional language of the statute states that the government is not required to return contraband or other property that the person from whom the property was seized may not legally possess. The government has alleged that the money is connected with drug trafficking and a dog made positive alerts to the scent of narcotics on the money, so drug trafficking proceeds are contraband not required to be returned. Moreover, the claimant did not claim to be otherwise involved or have any claim to the money other than to deliver it from one person to another. A courier does not have an ownership or possessory interest in a package, and the claimant did not otherwise adequately show how he might have an ownership or possessory interest in the money sufficient to convey standing. Therefore, the court held that his claim should be stricken. U.S. v. $114,031.00 in U.S. Currency, 2007 WL 2904154 (S.D. Fla. 2007) (October 4, 2007).

Massachusetts District Court finds notice adequate when sent to jail where defendant held. (220) The government sought civil forfeiture of real property jointly owned by claimant and one other person. Claimant filed a motion to reconsider the order of summary judgment entered against the property. He claimed he had never received notice of the pending forfeiture. The court found that the government served notice upon claimant’s attorney and sent a copy of the notice of forfeiture to the prison in which defendant was then incarcerated. Not only did the facts here strongly suggest claimant had actual notice, but the court held that the government’s efforts to notify him passed constitutional muster whether they were successful in fact or not. U.S. v. One Parcel of Land . . . Located at 13 Maplewood Drive, 1997 WL 567945 (D. Mass. 1997) (not reported in F.Supp.).xe "U.S. v. One Parcel of Land . . . Located at 13 Maplewood Drive, 1997 WL 567945 (D. Mass. 1997) (not reported in F.Supp.)."
New York District Court finds published regulations do not give constructive notice of currency reporting requirement. (220) The claimant failed to file a Currency and Monetary Instrument Report (CMIR) for $359,000 in cash he was carrying when he attempted to cross the U.S. border into Canada. The government seized the cash and commenced civil forfeiture proceedings pursuant to 31 U.S.C. §§5316(a) and 5317(b). The district court denied the forfeiture because the government failed to prove that the claimant had actual knowledge of the currency reporting requirements at the time he crossed the border. On appeal, the Second Circuit held that the government need not prove actual knowledge; due process requirements would be met by a showing a “probability of such knowledge.” Never​theless, on remand, the district court concluded that the government could not meet even this standard. The claimant was an unsophisticated Italian immigrant whose prior border crossing experiences would not have made him aware of a currency reporting requirement. The court also held that mere publication of currency reporting regulations in the Federal Register did not constitute constructive notice to the claimant. Accordingly, the district court dismissed the forfeiture action. U.S. v. $359,500, 25 F.Supp.2d 140 (W.D.N.Y. 1998).

Pennsylvania district court voids default judgment of forfeiture because incarcerated claimant did not receive actual notice, and notice served on criminal attorney not retained for civil forfeiture matter was insufficient. (220) The Government indicted Marcel and 12 others with drug trafficking, with a forfeiture count concerning real property in Sunrise, Florida, of which Marcel was the owner of record. Pending the case, the property was sold and the proceeds were deposited into an escrow account. The government later filed a civil complaint for forfeiture and warrant of arrest in rem against the money in the escrow account, and personally served Marcel’s wife Ana with the complaint. Responding to the warrant of arrest, Marcel’s criminal attorney Rosen remitted the $57,537.70 in the escrow account to the Department of Justice, however, no statement of interest was filed, and the government filed a request for entry of default. At Marcel’s sentencing six days later, the court dismissed the remaining counts in the indictment, including the forfeiture count. The Court then issued a final civil order of forfeiture with respect to the $57,537.70. Nine months later, Marcel filed a motion for return of property, arguing that the Government failed to provide him with adequate notice of the forfeiture action and that the Court dismissed the forfeiture counts. Marcel alleged that he first learned of the forfeiture during a telephone conversation with his wife well after the Court had issued the final order of forfeiture, and that during a jailhouse visit from one of his attorneys in the criminal proceedings, they discussed his signing a release of the money. In its opposition, the government asserted that Marcel also was served through his attorney of record, who agreed to accept service, and that Marcel's own motion revealed that he knew of the forfeiture action. The court first held that at a minimum, due process requires that when a potential claimant is in the government's custody and detained at a place of its choosing, notice of a pending forfeiture proceeding, administrative or judicial, must be mailed to the detainee at his or her place of confinement. Fed.R.Civ.P. Supp. R. G(4)(b)(iii)(c) also specifically and unconditionally provides that notice sent to a potential claimant who is incarcerated must be sent to the place of incarceration. Here, the Government made no attempt to mail notice of the forfeiture proceeding to Marcel or any other place of confinement. Moreover, the government offered no authority to support its argument that Marcel was served through his attorney of record or, more generally, that an apparent brief discussion of the civil forfeiture proceeding between Marcel and his attorney of record in the separate and distinct criminal proceeding constitutes adequate notice. Nor could it, for the Third Circuit Court of Appeals has held that service on an attorney who represented a claimant in a criminal proceeding could not constitute actual notice for purposes of a civil forfeiture proceeding, since the claimant, prior to notice, would not have been a party to forfeiture proceeding and, accordingly, could not have retained counsel therefor. Thus, because the government failed to provide constitutionally adequate notice of the forfeiture proceedings to Marcel, the Court declared the final order of forfeiture issued in those proceedings void pursuant to Federal Rule of Civil Procedure 60(b) (4). U.S. v. Marcel, 2008 WL 5047768 (M.D.Pa. 2008) (November 24, 2008).

Puerto District Court holds that government need not provide personal notice of forfeiture proceedings to putative claimant while he was a fugitive, and claimant nevertheless had actual notice since his agents in whose name the seized cars were registered did receive actual notice. (220, 325) Plaintiff Gonzalez was indicted for drug offenses and money laundering, and the government seized two automobiles belonging to him. At the time of the seizures, the government personally delivered written notice of the seizure, impending forfeiture proceedings, and methods to contest forfeiture to Garcia and Alba, who were in possession of the two automobiles, and obtained their signatures acknowledging receipt of the written notice. The government also sent written advice of impending forfeiture proceedings by mail to the addresses of the vehicles' registrants of record, and published notices. The vehicles were declared forfeit on April 20, 1994. Gonzalez was not apprehended until August 10, 1994 in Florida. At trial in February 1996, Gonzalez disclosed that he had left Puerto Rico with his current wife for Florida in late 1993 and that, prior to leaving Puerto Rico, he had lived at his former wife's house and at two other apartments that had been under surveillance. There was evidence, however, that government agents learned of Gonzalez's whereabouts in late 1993 in Florida after his indictment. Testimony at trial revealed that Gonzalez had ordered his co-conspirators to register the vehicles under false names and addresses. On July 20, 1999, Gonzalez moved for the return of the forfeited vehicles pursuant to Federal Rule of Criminal Procedure 41(e) alleging inadequate notice of forfeiture. He alleged that the F.B.I. always knew where he was living while he remained a fugitive. The court held that under the facts in this case, the government need not have furnished personal notice to Gonzalez while he remained a fugitive from the law. First, the government insisted that it did not know Gonzalez's actual location when it initiated forfeiture, even though he lived on a farm in Puerto Rico. At best, government witnesses at trial could place Gonzalez at one of his apartments in Puerto Rico on a single occasion well before August 1993, at least two months before the seizures. A one-time sighting during the course of intensive surveillance, however, hardly suggests that Gonzalez resided there. Second, the government published the notice of forfeiture, posted the written advice to the vehicles' registrants of record by certified mail, and personally delivered the written notice to the persons in possession of the two vehicles when they were seized. The two persons in possession acknowledged receipt of the written notice by signature. If written advice was incorrectly sent to fictitious registrants, Gonzalez had no one but himself to blame because he commanded his associates to falsify documentation to disguise the automobiles' true ownership. By seeking return of his vehicles, Gonzalez admitted that he was the actual owner of the property, and the persistent use of such property in his criminal enterprise demonstrated that he retained control over the vehicles via deputies, because Gonzalez deputized his co-conspirators to hold the automobiles under false registrations. Furthermore, the government cannot jeopardize pending criminal investigations by attempting actual notification of forfeiture and thereby warn a fugitive of his imminent arrest. Also, from an equitable perspective, Gonzalez's fugitive status weighed against additional efforts by the government to insure his actual knowledge of the forfeiture proceedings. The government did not need to expend efforts greater than the norm to locate Gonzalez when he sought not to be found. Gonzalez thus failed to demonstrate patent unreasonableness of the government's efforts at affording him an opportunity to contest the forfeitures. Moreover, because Gonzalez admitted that other registrants held title to the vehicles in his stead, they were Gonzalez's agents for the purpose of maintaining and operating these two automobiles and, under principles of agency, notice sent to Gonzalez's agents relating to property interests in the vehicles was imputed to Gonzalez himself, giving him actual knowledge of the impending forfeiture. Finally, Gonzalez unjustifiably waited three years after his criminal trial, and five and one-half years after the forfeiture, to file his challenge. Thus, the court granted the government judgment as a matter of law. Gonzalez-Gonzalez v. U.S., 2008 WL 4531936 (D.Puerto Rico 2008) (October 10, 2008).

