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§200 Notice and Hearing, Generally



Supreme Court finds pre-seizure notice and hearing required in civil forfeiture of real property. (200) Approximately 4 1/2 years after drugs were found in respondent's home, the United States filed an in rem action to forfeit the house and surrounding real property. With​out prior notice or an adversary hearing, the government seized the property and directed payment of future rents to the United States Marshal. The Ninth Circuit held that the seizure of the property without prior notice and a hearing violated the Due Process Clause and that failure to comply with inter​nal reporting rules could require dismissal of the action as untimely. In a 5-4 decision au​thored by Justice Kennedy, the Supreme Court agreed in part with the Ninth Circuit's finding that the Due Process Clause of the Fifth Amendment prohibits the government in a civil forfeiture case from seizing real property without first affording the owner no​tice and an opportunity to be heard. How​ever, a unanimous Court overruled the Ninth Circuit on the issue of timeliness, finding that filing the action within the statute of limita​tions suffices to make it timely and that the cause should not be dismissed for failure to comply with certain other statutory directives for expeditious prosecution in forfeiture cases. U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993).xe "U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993)." 

Supreme Court holds no pre-seizure hearing is re​quired before property may be seized by the govern​ment. (200) The due process clause does not require the government to serve no​tice and seek a pre-seizure hearing when it seeks to forfeit property. Seizure serves im​portant government purposes by establishing in rem jurisdiction over the property, thus pre​venting further il​licit use and enforcing crimi​nal sanctions. Moreover, pre-seizure notice may result in the property's destruc​tion, conceal​ment, or removal from the jurisdiction. The seizure is not initiated by self-interested private parties, but by the government in the interests of society. The government is thus in a posi​tion to determine whether seizure and forfei​ture are appropriate and permissible un​der the applicable statute. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974).xe "Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974)."
1st Circuit says government must respond to claim of lack of notice even in old, cold case. (200) Defendant was convicted of narcotics offense in 1988. In 1996, he moved for the return of $4,000 in cash, a cellular telephone, and a briefcase, all of which he alleged were seized from him at the time of his arrest. Defendant claimed he never received proper notice of forfeiture. The district court denied the motion after the government responded by (1) introducing declarations of administrative forfeiture for the cash and telephone (which simply recited that proper notice had been given to all interested persons), and (2) reporting that it had no record of the seizure of a briefcase. The First Circuit noted that the defendant’s case on the merits appeared “almost hopeless,” and that the government’s case “looks extremely strong.” Nonetheless, said the court, “there is no reason the government should not turn square corners even if it is defending against a dubious collateral attack on a forfeiture.” The case was remanded for further evidence on the questions of notice and the existence of a briefcase. The government also contended that the case was brought in the wrong court because the motion was filed in Puerto Rico, while the property was seized in Texas. The First Circuit noted a split in circuits on this issue, compare U.S. v. Giovanelli, 998 F.2d 116, 118-19 (2d Cir. 1993)(venue proper in prosecuting district), and U.S. v. Garcia, 65 F.3d 17, 20-21 (4th Cir. 1995) (venue proper only in seizing district), but elected not to decide the question. U.S. v. McDowell, 116 F.3d 464 (1st Cir. 1997) (table) (unpublished).

xe "U.S. v. McDowell, 116 F.3d 464 (1st Cir. 1997) (table) (unpublished)."
2nd Circuit approves notice of administrative forfeiture written in English. (200) Claimant argued that the administrative forfeiture of his money was deficient because the government provided notice of seizure in English, which he was allegedly unable to understand because of his limited knowledge of the language. The 2nd Circuit upheld its jurisdiction to consider the issue, since a court has jurisdiction to correct an administrative forfeiture that is procedurally deficient. The English-language notice satisfied the requirements of due process. The fact that defendant was imprisoned at the time he received notice did not alter this fact. It would be unreasonable to require the government to ascertain and then provide notice in the "preferred" language of a prison inmate or detainee, and would also establish an unwar​ranted favored status for such people. Toure v. U.S., 24 F.3d 444 (2d Cir. 1994).xe "Toure v. U.S., 24 F.3d 444 (2d Cir. 1994)."
2nd Circuit holds that illegal seizure of prop​erty does not immunize the property from for​feiture. (200) The 2nd Cir​cuit held that the government illegally seized the claimant's resi​dence without first giving him notice and an opportunity to be heard. However, after the seizure, the claimant was given a full opportu​nity to contest the forfeiture, before the district judge ordered the property forfeited to the govern​ment. Since the subsequent for​feiture was not based on any evidence gained from the illegal seizure, the Second Circuit upheld the forfeiture, noting that "illegal seizure of prop​erty, standing alone, will not immunize that property from forfei​ture, so long as impermis​sibly obtained evidence is not used in the for​feiture proceeding." U.S. v. Premises and Real Prop​erty at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989).xe "U.S. v. Premises and Real Prop​erty at 4492 South Livonia Road, 889 F.2d 1258 (2d Cir. 1989)."
3rd Circuit refuses to dismiss forfeiture ac​tion despite fact that seizure without notice and hearing may have been un​constitutional. (200) Claimant asserted that the govern​ment's seizure of her home without a pre-seizure no​tice and hearing was unconstitutional. The 3rd Circuit agreed that the government's seizure may have been unlawful, but held that it did not require dismissal of the forfeiture pro​ceedings since probable cause to seize the premises could be sup​ported by untainted evi​dence. The indictment of claimant's boyfriend, who had provided the funds for defendant to pur​chase her home, established probable cause to believe that he was involved in a drug im​portation scheme. Other evi​dence obtained indepen​dently of the illegal seizure gave the district court rea​sonable cause to believe that the property probably was derived from drug transactions. U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff'd on other grounds, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d on other grounds, 507 U.S. 111 (1993)."
5th Circuit upholds seizure of property al​leged to be in vi​olation of food and drug laws. (200) The gov​ernment ap​plied to the district court for a warrant to seize property al​leged to be in violation of the Federal Food, Drug, and Cos​metic Act. After the warrant was issued, another judge in the same district court re​scinded the seizure and or​dered the re​turn of the prop​erty. Despite claimant's con​tention that the seizure was based upon inaccu​rate factual informa​tion, the 5th Cir​cuit upheld the seizure, ruling that when a com​plaint which complies with the provi​sions of the admi​ralty rules seeks for​feiture of articles of property alleged to be in violation of the federal food and drug laws, the gov​ernment is entitled to se​cure a warrant and main​tain its seizure on the property until a court hears the mer​its of the conflicting claim. To bal​ance a claimant's due process rights with the interests of public health, a hearing on the merits should be scheduled at the promptest date possible considering the court's emer​gency calendar and the ability of the parties to prepare and present the contro​versy to the court. U.S. v. Proplast II, 946 F.2d 422 (5th Cir. 1991).xe "U.S. v. Pro​plast II, 946 F.2d 422 (5th Cir. 1991)."
6th Circuit says lessee of seized automobile has no right to pre-deprivation hearing. (200) Police searched a BMW that was leased by plaintiff, but driven by a friend to whom plaintiff had loaned the car. Upon recovering evidence of illegal gambling, the police seized the vehicle and held it as evidence and for possible forfeiture. Plaintiff sought unsuccess​fully to secure return of the car and then filed an action against police and local prosecutors under 42 U.S.C. §1983, alleging, inter alia, denial of a due process right to a pre-deprivation hearing. The Sixth Circuit held that there was no such right because of “the necessity for quick action” in case of easily moveable automobiles, and because plaintiff had adequate avenues of post-deprivation relief available to him under state law which he did not pursue. Summary judgment for the defendants was properly granted. Wagner v. Umpleby, 149 F.3d 1185 (6th Cir. 1998) (table) (unpublished).xe "Wagner v. Umpleby, 149 F.3d 1185 (6th Cir. 1998) (table) (unpublished)." 

6th Circuit finds notice of state forfeiture lien to counsel of record is constitutionally sufficient. (200) Ohio law enforcement officers sought to forfeit plaintiffs’ residence under a state corrupt activity statute. The law permitted the filing of a lien against affected property once an indictment naming the property had been returned. Plaintiffs here claimed, inter alia, that they had not received proper notice of the lien because the local prosecutor sent several copies of it to them by certified mail, but all were returned without a signed return receipt. The Sixth Circuit found it sufficient for constitutional purposes that the prosecutor also sent a copy to plaintiffs’ criminal attorney, who did sign a receipt for the notice. Aronson v. City of Akron, 116 F.3d 804 (6th Cir. 1997).xe "Aronson v. City of Akron, 116 F.3d 804 (6th Cir. 1997)." 

Seventh Circuit holds that due process requires State of Illinois to provide a post-seizure, pre-forfeiture hearing for proceedings under state forfeiture statute.  (200) The Chicago Police Department, acting under the Illinois Drug Asset Forfeiture Procedure Act ((the Act(), seized property belonging to the plaintiffs. The plaintiffs sued under 42 U.S.C. ( 1983, claiming that when property is seized under the Act, due process requires that they be given a prompt, post-seizure, probable cause hearing, even though the Act does not require any such hearing. The appellate court found that the Act permits the seizure of vehicles, aircraft, and vessels along with money involved in certain drug crimes without a warrant where there is probable cause to believe it was involved in a drug crime and subject to forfeiture. The law enforcement agency that seizes the property must within 52 days notify the state's attorney of the seizure. If it is worth more than $20,000, the attorney must file judicial in rem forfeiture proceedings within 45 days. If the non-real property is worth less than $20,000, she must notify the owner, within 45 days, regarding a possible forfeiture. The owner then has 45 days in which to file a verified claim to the property with the state's attorney. Thus, under this statutory scheme, for property worth more than $20,000, 97 days can elapse between the seizure of the property and the filing of judicial forfeiture proceedings. For property worth less than $20,000, it could be a maximum of 187 days, though the claimant, by acting swiftly to file a claim, can reduce that time to 142 days. The plaintiff argued that because so much time can elapse before forfeiture proceedings are started, it violates due process not to have a post-seizure/pre-forfeiture hearing of some type.  The court first found that forfeiture of personal property, which is easily capable of being moved or concealed, involves different concerns from the forfeiture of real property and does not require a pre-seizure hearing, but that a post-seizure hearing is required. The question was the timing of that hearing. The court concluded that the procedures set out in the Act showed insufficient concern for the due process right of the plaintiffs. The private interest involved, particularly in the seizure of an automobile, is great. Our society is, for good or not, highly dependent on the automobile. The hardship posed by the loss of one's means of transportation is hard to calculate. It can result in missed doctor's appointments, missed school, and perhaps most significant of all, loss of employment. This is bad enough for an owner of an automobile, who is herself accused of a crime giving rise to the seizure. An innocent owner can be without his car for months or years without a means to contest the seizure and it is hard to see any reason why an automobile, not needed as evidence, should not be released with a bond or an order forbidding its disposal. Although a pre-forfeiture hearing would impose some administrative burden on the city, due process always imposes some burden on a governing entity, not protracted proceedings, but notice to the owner of the property and a chance, perhaps rather informal, to show that the property should be released. The court thus remanded to the district court to formulate such a procedure.  Smith v. City, 524 F.3d 824 (7th Cir. 2008) (May 2, 2008)

7th Circuit intimates prior notice and hearing not necessary before seizing personal property. (200) As part of a narcotics investigation, the government seized claimants’ real and personal property without prior notice and hearing. In U.S. v. All Assets and Equip. of West Side Bldg. Corp., 58 F.3d 1181 (7th Cir. 1995), the Seventh Circuit determined that seizure of the real property violated the rule of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993. The court remanded for further proceedings on, inter alia, the issue of the “extent to which the personal property was subject to forfeiture on an ex parte basis.” The district court found that the personal property was all of types that would be easily movable by an owner disposed to do so, and thus that exigent circumstances existed for seizure without notice. The Seventh Circuit accepted the conclusion that the mobility of this particular property created an exigency in the present case, thus obviating the need to consider a general requirement of notice and hearing prior to seizure of personalty. The court intimates that it would, in any event, be reluctant to adopt such a requirement. U.S. v. All Assets and Equip. of West Side Bldg. Corp., 188 F.3d 440 (7th Cir. 1999).xe "U.S. v. All Assets and Equip. of West Side Bldg. Corp., 188 F.3d 440 (7th Cir. 1999)."
7th Circuit remands case on notice to prisoners for further fact-finding. (200) The DEA seized various items of plaintiff’s property for forfeiture and provided him notice by mail. The district court record was unclear on several points, including whether plaintiff was incarcer​ated when certain notices were sent to his home address. Noting that it had not yet taken a position on the parameters of due process notice requirements for incarcerated forfeiture claimants, the Seventh Circuit remanded the case for further development of the record, intimating that it would look to establish some rules on the issues presented when the case comes back before it. Donovan v. U.S., 172 F.3d 53 (7th Cir. 1999) (table) (unpublished).xe "Donovan v. U.S., 172 F.3d 53 (7th Cir. 1999) (table) (unpublished)."
7th Circuit ducks question of whether actual notice was required for incarcerated claimant. (200) In 1992, the DEA sought forfeiture of claimant’s vehicles. It sent notices of forfeiture to claimant’s home and published notice in the newspaper, but did not send notice to the jail where claimant was held. The notices sent to the home were signed for by a woman with claimant’s last name, and a lawyer subsequently posted claim and cost bonds for some, but not all, of the property. Some property was forfeited and some was ultimately returned to claimant. In 1997, claimant filed a civil action seeking return of the forfeited property and damages, alleging lack of proper notice. The Seventh Circuit noted that other circuits have held that due process requires actual notice to potential claimants known by the government to be incarcerated, but declined to address the issue for the first time on this record. Instead, the court remanded the case for further development of the record on the issue of notice. Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished).xe "Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished)."
7th Circuit defers deciding if defendant is entitled to post-indictment hearing to chal​lenge restraining order. (200) The government obtained a post-indictment, pretrial restraining order against $20 million in assets of a defendant charged with fraud and money laundering in connection with the operation of hospice facili​ties. Defendant argued that he was entitled to a post-indictment hearing where the govern​ment would be obliged to introduce evidence support​ing the allegations in the indictment. The Seventh Circuit discussed the issue briefly, but concluded that it was not properly presented for decision on this record. U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998).xe "U.S. v. Kirschenbaum, 156 F.3d 784 (7th Cir. 1998)."
7th Circuit says lack of Good hearing did not nullify forfeiture. (200) Claimants did not receive an adversary hearing before their real property was seized, as required by U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993). The Seventh Circuit, disagreeing with the Eighth Circuit and agreeing with the Second, Third, and Ninth Circuits, held that the illegal seizure, by itself, did not nullify the forfeiture. However, the government was responsible for the profits derived from the property during the period of illegal seizure. Good clearly applied to the realty involved. However, it could not be extended to the other property seized. The other property—bank accounts and automobiles—possessed attributes of liquidity and mobility that would make the possibility of conversion substantial. U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995).xe "U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)."
8th Circuit affirms incarcerated prisoners must receive actual notice of forfeiture. (200) Claimant incarcerated for conviction in murder-for-hire scheme challenged forfeiture of money paid him in furtherance of the scheme. The government sought civil in rem forfeiture of the money, and sent a notice of forfeiture by registered mail to the prison where claimant was held. When no claim to the money was filed, a default judgment was entered. Claimant asked that the default be set aside because he did not receive notice of the impending forfeiture. Although the evidence established that the notice was received and signed for by a prison official, the record did not show whether claimant ever actually received notice. Therefore, in reliance on its previous holdings that persons known by the government to be incarcerated must receive actual notice, see, e.g., U.S. v. Cupples, 112 F.3d 318, 320 (8th Cir, 1997), the Eighth Circuit remanded and required that the government either establish that notice was delivered to claimant, or prove its forfeiture case on the merits. U.S. v. Five Thousand Dollars in U.S. Currency, 184 F.3d 958 (8th Cir. 1999).xe "U.S. v. Five Thousand Dollars in U.S. Currency, 184 F.3d 958 (8th Cir. 1999)."
8th Circuit holds notice must advise claimant of deadline for filing a claim and bond. (200) On November 23, the DEA seized $66,700 from claimant. His attorney immediately notified the agency of claimant's intent to contest any forfeiture. On January 23, the DEA sent to claimant a notice of intent to forfeit, advising him to file a bond and claim within 20 days after notice was published in the Wednesday edition of USA Today. The notice was not published until February 15, and claimant missed it. Despite several conversations during this time, no one at DEA mentioned that the 20-day pe​riod had begun. On March 17, claimant submitted a claim and bond, and the DEA rejected the claim as untimely. The 8th Circuit held that the January 23 notice of the DEA's intent to forfeit did not satisfy 19 U.S.C. §1607(a)'s require​ment of "information on the applicable proce​dures" for contesting the forfeiture. It omitted the most critical piece of information -- the deadline for filing a claim and bond. The court sug​gested that DEA acted in bad faith. Glasgow v. U.S. Drug Enforcement Admini​stration, 12 F.3d 795 (8th Cir. 1993).xe "Glasgow v. U.S. Drug Enforcement Administration, 12 F.3d 795(8th Cir. 1993)."
8th Circuit finds jurisdiction to review due pro​cess in administrative forfeiture. (200) The district court denied defendant's motion to return his property as moot, relying on a DEA declaration that the property had been administratively forfeited. Defendant appealed, arguing that the court erred in refusing to consider whether DEA violated due pro​cess by not giving adequate notice of the administra​tive forfeiture. The 8th Circuit agreed, holding that federal courts have jurisdiction to review whether an administrative forfeiture satisfies statutory and due process requirements. Judicial review is a funda​mental safeguard. The court rejected the contention that claimant had an adequate remedy at law through an action in the Court of Claims under the Tucker Act. Since In re Harper, 835 F.2d 1273 (8th Cir. 1988), the Court of Claims has repeatedly held it lacks jurisdiction to provide equitable relief for con​stitutional violations arising out of forfeiture pro​ceedings. U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993).xe "U.S. v. Woodall, 12 F.3d 791 (8th Cir. 1993)."
9th Circuit finds notice sent to jail where defendant incarcerated is sufficient. (200) Defendant filed a Rule 41(e) motion for the return of property civilly forfeited under 21 U.S.C. § 881, claiming that he did not receive adequate notice of the forfeiture proceeding. The court treated the motion as one for equitable relief, but found the notice adequate. Notwith​standing defendant’s claim that he did not receive actual notice, notice sent to the jail at which a defendant is incarcerated is “reasonably calculated, under all the circumstances, to apprise [him] of the pendency of the action.” Quoting U.S. v. Castro, 78 F.3d 453, 456 (9th Cir. 1996). The motion was denied. U.S. v. Mays, 122 F.3d 1075 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Mays, 122 F.3d 1075 (9th Cir. 1997) (table) (unpublished)."
9th Circuit says claimant was entitled to hearing on claim of inadequate notice of forfeiture. (200) Claimant and three others were in a residence from which the govern​ment seized $14,700. The government be​lieved the money belonged to Steven Udell, so when it forfeited the money, it sent notice to Udell at the residence, as well as publishing a notice in a legal newspaper. In the meantime, the claimant pled guilty to conspiracy to manufacturing methamphetamine. Three months after the money was forfeited, the claimant filed a motion for return of the money. The district court denied the motion as an improper collateral attack on the forfei​ture proceedings. On appeal, the 9th Circuit reversed, holding that the claimant was enti​tled to a hearing on his due process claim of inadequate notice. The panel rejected dicta in U.S. v. Elias,, 921 F.2d 870 (9th Cir. 1990) which directed due process forfeiture challenges to the Court of Federal Claims. The question of the claimant's standing was left open on remand. U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). xe "U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). "
9th Circuit reverses corporation's convic​tion where asset seizure left it unable to obtain coun​​sel. (200) Unimex, a corpora​tion, was engaged in buying and selling for​eign currency and operating a travel agency. An undercover investigation revealed it was also being used to launder money. All of its assets were seized, and it was convicted of money laundering, along with one of its offi​cers. It was not represented by counsel at trial because a corporation is not entitled to appointed counsel. On appeal, the 9th Cir​cuit reversed, holding that the court should have conducted a pre-seizure hearing to de​termine whether some of the assets of the corporation were legitimate. See U.S. v. Crozier, 777 F.2d 1376 (9th Cir. 1985). The court distinguished the Supreme Court's opinion in Caplin & Drysdale v. U.S., 491 U.S. 617 (1989), on the ground that the de​fendants in that case had a right to appointed counsel. Here, the corporation was deprived of the ability to retain counsel without a prior hearing on whether the seizure was proper. U.S. v. Unimex, Inc., 991 F.2d 546 (9th Cir. 1993).xe "U.S. v. Unimex, Inc., 991 F.2d 546 (9th Cir. 1993)."
9th Circuit distinguishes between crimin​al and civil as​pects of civil forfeiture actions. (200) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."
9th Circuit holds that automobile lessor's failure to post a claim and bond did not de​prive court of equi​table jurisdic​tion. (200) The government suggested that the district court did not have jurisdiction to hear the automo​bile lessor's challenges to the validity of the for​feiture because the lessor failed to avail itself of the op​portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de​prive this court of jurisdiction to hear appel​lant's claims that appellant did not receive con​stitutionally ade​quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov​ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).

xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)."
9th Circuit holds there is no requirement of pre-seizure notice in a forfeiture case. (200) The claimant argued that the DEA's warrantless seizure of his automobile from the state vio​lated 21 U.S.C. §881(b) and the U.S. Constitu​tion. The 9th Circuit rejected the ar​gument, holding that the claimant "lacked a legiti​mate expecta​tion of privacy in his auto​mobile after state officers lawfully had seized it, sufficient to assert a Fourth Amendment objection to the federal seizure." The court added that "[n]or is there any requirement of preseizure notice and hearing in a forfeiture case." U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."
9th Circuit holds that improper seizure of as​sets did not warrant reversal of conviction. (200) Due process re​quires the district court to hold an immediate hearing on the propriety of a 21 U.S.C. §848(d) restrain​ing order freezing defendant's assets. However the fail​ure to hold a hearing here had nothing to do with the defendant's guilt or innocence on the criminal charges, and therefore did not warrant reversal of the conviction. U.S. v. Ray, 731 F.2d 1361 (9th Cir. 1984).xe "U.S. v. Ray, 731 F.2d 1361 (9th Cir. 1984)."
10th Circuit says improper notice voids forfeiture which may not be refiled beyond statute of limita​tions. (200) The government administratively forfeited an airplane, cash, and communications equip​ment, but failed to provide constitutionally adequate notice to the owner. The owner pleaded guilty to marijuana trafficking, and thereafter sought return of the property pursuant to Rule 41(e), Fed. R. Crim. P. The Tenth Circuit held that the absence of adequate notice rendered the forfeiture “void.” Therefore, said the court, since the statute of limitations for filing a judicial forfeiture action against the property had now expired, no such action could be instituted and the property must be returned. [Ed. Note: In a prior decision, U.S. v. Deninno, 103 F.3d 82 (10th Cir. 1996), the Tenth Circuit found a lack of proper notice, but rather than declaring the forfeiture void, examined claimant’s substantive defenses to the forfeiture, found them meritless, and upheld the forfeiture. The panel in the present case unconvincingly distinguishes Deninno on the ground that, in Deninno, the statute of limitations had not run. If, as the court insists in this case, a forfeiture is void ab initio whenever constitu​tionally inadequate notice is given, then in Deninno there could have been no valid forfeiture order for the court to affirm. Either Deninno or the present opinion is correct; both cannot be. The court here also disagreed with two contrary holdings from other courts on the effect of an expired statute of limitations. See, Boero v. DEA, 111 F.3d 301 (2d Cir. 1997), and U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).] Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit requires post-seizure, pretrial hearing on whether assets traceable to crime. (200) The Tenth Circuit broke new ground by finding that criminal defendants whose assets have been frozen pretrial have a due process right to a hearing on whether the assets are traceable to the underlying offense. Defendants contend​ed they were entitled to a post-restraint, pretrial adversar​ial hearing at which the government must show probable cause that defendants committed health care fraud and that the frozen assets are traceable to that crime. The Tenth Circuit found the legislative history of 21 U.S.C. §853(e)(1)(A) precludes district court review of any aspect of the grand jury’s probable cause finding, including both commission of the substantive offense and traceability of the indicted assets. However, the court went on to find that the Due Process Clause requires a hearing where a defendant (1) demonstrates “that she has no assets, other than those restrained, with which to retain private counsel or provide for herself and her family,” and (2) makes a “prima facie showing of a bona fide reason to believe the grand jury erred in determining that the restrained assets [are traceable to the underlying crime].” The hearing is limited to the traceability of the seized assets and may not reexamine the grand jury’s finding of probable cause as to the underlying offense. [Ed. Note: However beneficial its result, this opinion seems doubtful as a matter of law. The court holds, despite centuries of contrary precedent and an express legislative directive to the contrary, that the Due Process Clause permits a district court to reexamine, pretrial, a grand jury’s finding of probable cause. The restriction of this supposed authority to the traceability issue, though superficially appealing, is hard to defend. If an erroneous grand jury finding on traceability violates the defendant’s rights, how are they not equally violated by a mistake as to guilt? If concern for a defendant’s right to private counsel permits second-guessing a grand jury on traceability, why doesn’t a defendant’s even more compelling liberty interest permit courts to second-guess grand jury probable cause findings in bail hearings?] U.S. v. Jones, 160 F.3d 641 (10th Cir. 1998).xe "U.S. v. Jones, 160 F.3d 641 (10th Cir. 1998)."
10th Circuit remands for findings on whether plaintiff received actual notice. (200) The government mailed notices of forfeiture for items of personal property to an address it knew to be invalid, both because plaintiff had moved two years previously and because plaintiff was then in federal custody on charges related to the forfeitures. The Tenth Circuit ruled that these mailings were ineffective notice. However, plaintiff received actual notice of at least some of the pending forfeitures through mail forwarded to his attorney. The court remanded for further findings on the state of plaintiff’s “knowledge of the pending forfeitures before their completion.” Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished).xe "Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished)."
10th Circuit confirms there is no requirement of prior notice and hearing for seizures of personal property. (200) The government seized claimant’s real and personal property by filing a complaint for forfeiture in rem and obtaining and executing an ex parte seizure warrant. The Tenth Circuit rejected claimant’s argument that due process requires pre-deprivation notice and hearing for seizure of personal property. U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997).xe "U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997)."
10th Circuit reaffirms that defective notice voids a forfeiture and precludes refiling if statute of limitations has run. (200) In an earlier appeal, the Tenth Circuit held that the government failed to give plaintiff proper notice of forfeiture. Juda v. Nerney, 1998 WL 317474 (10th Cir. 1998) (unpublished). On remand, the government presented its forfeiture case on the merits, and the district court entered a second order of forfeiture. The Tenth Circuit reversed. Relying on Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999), the court held that the invalid notice voided the forfeiture ab initio. Therefore, because the five-year statute of limitations had run, the government was barred from reinitiating the forfeiture action unless “the government has a valid argument against the operation of the statute of limitations.” The case was remanded to permit the government to make such an argument. Juda v. Nerney, 211 F.3d 1278 (10th Cir. 2000).xe "Juda v. Nerney, __ F.3d __, 2000 WL 419823 (10th Cir. April 17, 2000) No. 99-2070 (unpublished disposition)."
11th Circuit, en banc, requires notice and hearing before executing seizure warrants on real property. (200) The government obtained ex parte arrest and seizure warrants for real property allegedly acquired and developed with drug money. U.S. Marshals did not evict the occupants, change the locks, post warning signs, or exercise any other form of physical control over the premises; they merely posted copies of the warrants at the premises and left. The en banc Eleventh Circuit nonetheless held that the Due Process Clause requires prior notice and an adversary hearing before the government executes a seizure warrant on real property. In its view, the Supreme Court’s decision in U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), requiring prior notice and hearing, did not turn on the government’s discretionary decision to exercise the full extent of physical control to which a seizure warrant would legally entitle it in the absence of constitutional constraints. The court left open the possibility that the “post and walk” procedure would be constitutional for arrest rather than seizure warrants. Significantly, the court found that the proper remedy for a Good violation where property is ultimately found forfeitable is return of rents accrued between execution of the warrant and the finding of forfeitability. The court thus reversed the earlier panel decision (as well as its prior opinion in U.S. v. 2751 Peyton Woods Trail, S.W., 66 F.3d 1164 (11th Cir. 1995)) holding that the proper remedy is dismissal of the forfeiture complaint without prejudice. U.S. v. 408 Peyton Road, S.W., 162 F.3d 644 (11th Cir. 1998).

xe "U.S. v. 408 Peyton Road, S.W., 162 F.3d 644 (11th Cir. 1998)."
11th Circuit rules that remedy for illegal seizure is dismissal of forfeiture action. (200) Claimant argued that the government's failure to afford him notice and a hearing before seizing his real property violated due process, and that the remedy was dismissal of the forfeiture complaint. The Eleventh Circuit agreed that the seizure was illegal, and that the proper remedy was dismissal of the forfeiture complaint. Claimant did not receive notice or a hearing before issuance of the warrants seizing his properties, as required by U.S. v. U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993). The government did not allege or establish the existence of exigent circumstances that might have justified an ex parte seizure. The proper remedy was dismissal of the forfeiture complaint, rather than merely excluding the illegally seized evidence from trial and requiring the government to pay any rents accrued during the illegal seizure. Suppres​sion of seized evidence provides no remedy at all when the purpose of the seizure is not to acquire evidence but to assert a possessory interest over the property. Any remedy short of dismissal would vitiate the purpose of Good. U.S. v. 2751 Peyton Woods Trail, S.W., 66 F.3d 1164 (11th Cir. 1995).xe "Peyton Woods Trail, S.W., 66 F.3d 1164 (11th Cir. 1995)."
11th Circuit requires prompt hearing on third party's inter​est in seized RICO assets. (200) The government seized, in its entirety, a club which the government claimed was the pro​ceeds of one of the club owner's RICO activi​ties. The other owners of the club filed pe​titions objecting to the for​feiture. The 11th Cir​cuit found the district court erred in not holding an eviden​tiary hearing within 30 days after the own​ers filed their petition, to adjudi​cate the validity of their in​terest in the club. In such a hearing, a third party can prevail on his claim to the disputed property if he can show, by a prepon​derance of the evidence, that his title to the prop​erty vested before the commis​sion of the acts leading to the for​feiture or that he was a bona fide purchaser of the property. The dis​trict court was ordered to hold such hear​ing within 30 days of the 11th Circuit's or​der, or the order forfeiting the property and imposing restraints on the club would be va​cated. U.S. v. Kramer, 912 F.2d 1257 (11th Cir. 1990).xe "U.S. v. Kramer, 912 F.2d 1257 (11th Cir. 1990)."
11th Circuit holds eight-month restraint of assets prior to trial did not deprive the defen​dants of due process. (200) Defen​dants com​plained that restraining their as​sets for eight months under 21 U.S.C. §853(a) before the jury deter​mined that the assets were for​feitable denied due pro​cess. The 11th Circuit rejected their ar​guments. Un​der Calero-Toledo v. Pearson Yacht Leas​ing Co., 416 U.S. 663 (1974), there is no due pro​cess right to a pre-seizure adversarial hearing. Under U.S. v. $8,850 in U.S. Currency, 461 U.S. 555 (1983), the ques​tion of whether there has been a due pro​cess violation due to the delay in holding a post-seizure adversarial hearing must be an​swered by weigh​ing the four factors set forth in the speedy trial case of Barker v. Wingo, 407 U.S. 514 (1972). Here, the eight month delay was not in itself unreasonable. The reason for the delay, to prevent premature disclosure of the gov​ernment's case and to protect the safety of witnesses and victims, served the compelling governmental interest in preventing crime. The defendants never as​sert​ed their right to a hearing until the case reached the appellate court. Finally, nei​ther the defendant's Sixth Amendment rights nor the gov​ernment's inter​est in the property were prejudiced by the de​lay. On balance, there was no due process vi​olation. U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989).xe "U.S. v. Bissell, 866 F.2d 1343 (11th Cir. 1989)."
11th Circuit upholds INS forfeiture proceed​ings. (200) The Immigration and Naturaliza​tion Service had seized several vehicles be​longing to the claimants alleging that they were used for alien smuggling. The 11th Circuit held that due process does not require all probable cause hearings to be held within 72 hours of the claimant's request as the district court had ordered. When a forfeiture pro​ceeding is required by law (as it is under 8 U.S.C. §1324) or when the claim​ant has filed a claim for return and a cost bond, the due process notice requirement is fulfilled as long as such actions are timely filed. Due pro​cess timeliness require​ments are not to be de​termined by fixed, rigid standards. Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988). xe "Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988). "
California District Court holds notice of seizure untime​ly when sent twenty-one days af​ter property taken. (200) The Southern Dis​trict Court of Cali​fornia held that a notice of the legal and factual basis for the seizure of prop​erty in connection with a drug related of​fense was not sent at the "earliest practicable opportu​nity after determining own​ership" when it was sent twenty-one days after the property was taken. Stating that the earli​est practicable opportunity must be evalu​ated on a case by case basis, the court found that three weeks was too long under the circum​stances of this case. The court also noted that the notice of seizure to be sent under 21 U.S.C. §881-1(c), related to the ex​pedited proce​dures for conveyances seized for drug re​lated of​fenses, and was not necessarily the same notice as re​quired by the customs laws under 19 U.S.C. §1607. Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989).xe "Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989)."
California District Court holds notice of seizure provi​sions became effective Nov. 18, 1988. (200) The South​ern District Court of California held that the provisions for timely no​tice pursuant to expe​dited procedures in​volving conveyances for drug re​lated offenses (21 U.S.C. 881-1(b)) are effective as of the date of enactment, i.e. Nov. 18, 1988. Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989).xe "Brantz v. U.S., 724 F.Supp. 767 (S.D. Cal. 1989)."
California District Court rules 62-day delay in mailing seizure notice required re​turn of seized property. (200) 21 U.S.C. §881-1(b), as amended in 1988, requires the seizing agency to give written notice of the seizure at the "earliest practica​ble opportunity after de​termining own​ership of the seized conveyance." Sec​tion 881-1(c) re​quires the government to file its forfeiture complaint with​in 60 days after a claimant has filed his claim and cost bond. District Judge Thompson noted that since the claim and cost bond cannot be filed until the seizure no​tice is issued, the government can delay the proceed​ings sim​ply by delaying the seizure notice. Here, the gov​ernment took 62 days to mail out the seizure notice. Judge Thompson held that the statutory language "can​not realistically contem​plate a delay longer than a week after ownership is deter​mined," and that "it is within [the court's] discretion to per​manently return a claimant's ve​hi​cle" where the agency has failed to send a seizure no​tice within that time period. Ac​cordingly he or​dered the vehicle returned and "the forfeiture shall not take place." Dwyer v. U.S., 716 F.Supp. 1337 (S.D.Cal. 1989).xe "Dwyer v. U.S., 716 F.Supp. 1337 (S.D.Cal. 1989)."
Massachusetts District Court finds actual notice not required for incarcerated claimant. (200) Claimant was indicted in 1990 for drug offenses and the government filed civil forfeiture actions against his real and personal property. The government also subsequently sought administrative forfeiture of additional personal property. Notices of forfeiture were sent at various times to two jails where claimant was being held, to claimant’s home address, and to his fiance. However, there was no proof that claimant actually received these notices. Claimant did not contest the forfeitures and default judgments entered. In 1996, claimant filed a motion for return of property. The district court held that in the First Circuit actual notice of forfeiture is not required even where a claimant is in federal custody. Cf., Weng v. U.S., 137 F.3d 709 (2d Cir. 1998) (requiring proof of actual notice to federal prisoners). The government must provide “notice reasonably calculated, under all the circumstances, to apprise interested parties of the action,” and it did so in this case. Whiting v. U.S., 29 F.Supp.2d 25 (D. Mass. 1998).xe "Whiting v. U.S., 29 F.Supp.2d 25 (D. Mass. 1998)."
New York District Court reopens case in light of 2nd Circuit’s new standard for notice to prisoners. (200) The district court had previously dismissed plaintiff’s motion for return of property on the ground that the government provided adequate notice by sending certified mail to plaintiff’s “numerous known addresses, including his prison address.” However, after the Second Circuit decided in Weng v. U.S., 137 F.3d 709 (2d Cir. 1998), that notice of administrative forfeiture to a prisoner in custody must actually be delivered, the district court vacated its order and scheduled a hearing to determine whether claimant received actual notice. Aguilar v. U.S., 8 F.Supp2d. 175 (D. Conn. 1998) (not reported in F.Supp.).xe "Aguilar v. U.S., 8 F.Supp.2d 175 (D. Conn. 1998) (not reported in F.Supp.)."
Pennsylvania District Court finds probable cause for forfeiture of BMW. (200) Claimant sought to set aside the administrative forfeiture of his BMW automobile. The government conceded that it failed to provide adequate notice, and the district awarded claimant a hearing on the merits as his remedy. However, the court found that the government met its burden of establishing probable cause to believe that the car was purchased, at least in part, with the proceeds of armored car robberies, and that claimant failed to prove that the funds to buy the car came from untainted assets. The government showed that the initial payment for the car was made before the robberies, but shortly after the robberies claimant paid over $30,000 to pay off loan and repossession costs. Moreover, at the plea colloquy in his criminal case, claimant admitted participating in the robberies and using the proceeds to purchase vehicles. U.S. v. Watts, 1999 WL 493786 (E.D. Pa. 1999) (not reported in F.Supp.).xe "U.S. v. Watts, 1999 WL 493786 (E.D. Pa. 1999) (not reported in F.Supp.)."
Pennsylvania District Court finds no due process violation in delaying forfeiture to ensure notice. (200) Defendant filed a Rule 41(e), Fed. R,. Crim. P., motion for return of his car seized during his arrest on drug charges. He alleged that the government’s delay of approximately eight weeks in initiating adminis​trative forfeiture proceedings and sending him notice was excessive and violated due process. The district court wrote: “That the government deferred proceedings while attempting to ensure that defendant received notice did not result in a denial of Due Process.” The court also found that certified letters sent to defendant’s lawyer and the jail where he was held constituted adequate notice. Finally, the court held that Rule 41(e) was not an appropriate vehicle for challenging this forfeiture. After sending its initial notice of administrative forfeiture, the government filed a judicial civil forfeiture complaint to which claimant never filed an answer. The civil forfeiture proceeding provided claimant with an adequate forum in which to challenge the forfeiture, but he did not avail himself of it. U.S. v. Gonzalez, 1998 WL 195703 (E.D. Pa. 1998) (not reported in F.Supp.).

xe "U.S. v. Gonzalez, 1998 WL 195703 (E.D. Pa. 1998) (not reported in F.Supp.)."
Texas District Court finds no requirement of pre-seizure notice for personal property. (200) Plaintiff brought suit in Texas state court challenging the DEA’s adoptive forfeiture of money seized from his house by county drug investigators. The court rejected plaintiff’s contention that he was improperly denied notice and an opportunity to be heard before the federal government seized his property. There is no right of pre-seizure notice and hearing for personal property. Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998).

Texas District Court says remedy for defective notice is hearing on merits, even if statute of limitations expired. (200) The DEA administratively forfeited several batches of cash seized from plaintiff or his associates during a drug investigation. Sometime thereafter, plaintiff 

sought return of the money. The district court vacated the administrative forfeiture because it was procedurally defective. The court went on to hold that plaintiff’s remedy was a hearing on the merits of the government’s forfeiture claim and not dismissal of the case, even though the statute of limitations for filing a new judicial or administrative forfeiture action had expired. Kadonsky v. U.S., 1997 WL 457516 (N.D. Texas 1998) (not reported in F.Supp.).
