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4th Circuit reverses summary judgment that prop​erty was related to criminal activ​ity. (480) After claimant's conviction for un​lawfully pre​scribing drugs, the government sought to forfeit his property as proceeds of claimant's illegal activity. The district court granted summary judgment in fa​vor of the gov​ernment, but the 4th Circuit reversed, finding no showing of a substantial connec​tion between the property and claimant's criminal activity. Though the government had asserted that claimant's sole source of income was his tainted medical prac​tice, that ex​planation did not connect claimant's crimes to prop​erty that he acquired before his crimi​nal activity. Even re​garding other property, the court found the govern​ment's "conclusory allegation" inade​quate to support summary judgment in the absence of any in​dication of the "source or the basis" for the informa​tion. U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), added to in part and vacated in part, 1 F.3d 219 (4th Cir. 1993).xe "U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), added to in part and vacated in part, 1 F.3d 219 (4th Cir. 1993)."
5th Circuit affirms single jury instruction concerning forfei​ture of property possibly con​taining multiple tracts. (480) Claimants were the owner of a strip shop​ping center con​taining seven separate businesses, a va​cant building and a common parking lot. The jury re​jected claimants' contention that they were innocent owners, and the property was for​feited. Claimants con​tended that the property covered eight separate tracts of land. Therefore, they argued that the dis​trict court should have di​vided the jury charge and verdict form into eight separate questions, so that the jury could con​sider their innocent owner defense as to each tract. The 5th Circuit rejected the argu​ment on the facts of this case. Although the testimony about specific drug trans​actions on the property was particular as to loca​tion, most of the evi​dence relating the claimants' consent was quite general. "In sum, the jury was faced with a credi​bility choice, and it would be un​reasonable to conclude that the jury might have cred​ited [claimants] over the govern​ment's witnesses as to one of the tracts, but made an opposite credibility choice as to the other tracts, had the requested in​struction been given." U.S. v. Sonny Mitchell Center, 934 F.2d 77 (5th Cir. 1991).xe "U.S. v. Sonny Mitchell Center, 934 F.2d 77 (5th Cir. 1991)."
5th Circuit finds probable cause based on substantial con​nection between bank account and drug trafficking pro​ceeds. (480) The 5th Circuit found that the govern​ment had estab​lished probable cause to believe that there was a sub​stantial connection between cash con​tained in claimant's bank account and drug trans​actions. The account was opened a short time after a load of marijuana arrived, and cash deposits totaling $315,000 were received over a short period of time. Part of the funds in the account were used to purchase a luxury car for claimant's nephew, who was ar​rested and subse​quently convicted on drug trafficking charges. Claimant purchased assets totaling $75,000 with cash over an eight-month period, despite tax returns showing an ad​justed gross income of approximately $40,000. Finally, and most importantly, claimant was identified as a "money man" by two individuals involved in drug traf​ficking. Al​though claimant testified that the money in the account was from his business, which he conducted in cash, claimant did not call any witnesses or introduce any evi​dence to corrobo​rate the work performed or the payments received for this work. U.S. v. One 1987 Mer​cedes 560 SEL, 919 F.2d 327 (5th Cir. 1990).xe "U.S. v. One 1987 Mer​cedes 560 SEL, 919 F.2d 327 (5th Cir. 1990)."
5th Circuit refuses to permit forfeiture of por​tion of prop​erty purchased with legitimate funds. (480) The government argued that if one dollar of drug money was used to purchase an asset, the entire asset is forfeitable. The 5th Circuit re​jected the argument, holding that le​gitimate portions of pur​chased properties are not for​feitable. The court stated that on re​mand, the burden would be on the defendant to prove by a preponderance of the evidence that the money used to purchase the properties came from "an independent, non-drug-related source." U.S. v. One 1980 Rolls Royce, 905 F.2d 89 (5th Cir. 1990).xe "U.S. v. One 1980 Rolls Royce, 905 F.2d 89 (5th Cir. 1990)."
8th Circuit finds sufficient relationship between money in safe deposit box and drug offense. (480) The government brought a for​feiture action against $87,060. About $30,000 had been seized from claimant's residence, and the remaining $57,000 was seized from a safe deposit box rented by claimant. The 8th Circuit agreed that the government established probable cause to believe that the money was drug pro​ceeds from claimant's cocaine dealing. At the time of the seizure, claimant had been involved in a large-scale cocaine distribution conspiracy. He had made 10 visits to the safe deposit box number 954 in 1989 and 1990, and the bundles of currency in the safe deposit box were wrapped similarly to the bundles found in his house. The court also was justified in rejecting the innocent owner defense of claimant's wife and her friend. Although they contended that the $57,000 was found in box number 2175, the conclusion that the money came from box number 954 was not clearly erroneous. In addition, the use of a safe deposit box rather than an interest-bearing ac​count was questionable, particularly since the bundles of money in the box were wrapped similarly to the bundles found in claimant's house. U.S. v. Eighty-Seven Thousand Sixty Dollars ($87,060.00), 23 F.3d 1352 (8th Cir. 1994).xe "U.S. v. Eighty-Seven Thousand Sixty Dollars ($87,060.00), 23 F.3d 1352 (8th Cir. 1994)."
9th Circuit awards attorneys' fees for delay in in​vestigating whether cur​rency had in​nocent source. (480) There was proba​ble cause for the government to seize $12,248 in U.S. currency found in the claimant's house during a search that uncovered drugs and guns. Nevertheless, the claimant ex​plained that the money was from a Home Mainte​nance and Improvement Loan that he had ob​tained from the City of Oakland to reno​vate his home. The government disbelieved the claimant's story, but conducted no other in​vestigation, and waited 15 months before fil​ing forfeiture proceed​ings. Four years later, after a trial, the court found that the cur​rency came from the loan and that the govern​ment had unreasonably delayed insti​tuting and prose​cuting the forfeiture, thus violating the claimant's due pro​cess rights. The court awarded attorneys fees for 160 hours at the rate of $102 per hour. On appeal, the 9th Circuit affirmed, agreeing that there was no sub​stantial justification for the delay in the proceedings and that the claimant had been prejudiced. Judge Farris dissented. U.S. v. $12,248 U.S. Currency, 957 F.2d 1513 (9th Cir. 1991).xe "U.S. v. $12,248 U.S. Currency, 957 F.2d 1513 (9th Cir. 1991) "
9th Circuit finds claimant's testimony that money came from innocent source not credi​ble. (480) The claimant and family members testified that the $40,000 in his safe had come from his job, from a home improvement loan, and from his sons who asked to hold it for safekeeping, "yet no one provided written doc​umentation or accounts to verify this." The Ninth Circuit upheld the district court's finding that this testimony was not credible, and that therefore the claimant failed to prove that the money was not connected with illegal drug transactions. U.S. v. Padilla, 889 F.2d 642 (9th Cir. 1989).xe "U.S. v. Padilla, 889 F.2d 642 (9th Cir. 1989)."
9th Circuit finds claimant failed to meet his burden to show that money was not related to narcotics trafficking. (480) To rebut the gov​ernment's showing of proba​ble cause in a civil forfeiture pro​ceeding, the claimant must "prove the money had an inde​pendent source and had not been used illegally." Here the claimant testi​fied and was cross-ex​amined in a three-day bench trial. He testified he had accumulated the $216,000 in his office safe from transac​tions involving the sale of gold and had "loaned" it to the courier to purchase gold coins from a dealer in Los An​geles. He took no receipt or other evi​dence for the loan and he was not told by the courier who the Los Angeles seller was or where in the Los An​geles area he could be found. He conceded that cash transactions were contrary to his usual practice. He also "testified that he took no precautions to guard against illegal use" by the courier. Thus the court ruled that his "[f]ailure to exercise due care precludes reliance upon the innocent owner de​fense." U.S. v. $215,300 U.S. Currency, 882 F.2d 417 (9th Cir. 1989).

New York District Court rules that cash seized from defendant’s house, which visiting parents claimed as theirs, was defendant’s cash. (480) Agents seized $10,000 during a search of defendant’s apartment following his arrest. Following his guilty pleas to fraud and acquittal on attempted murder charges, he asserted in an order to show cause that the money belonged to his parents who were visiting him at the time from overseas. The parents claimed to have each carried $5,000 into the United States, because they would not have to declare that amount, in order to pay any medical expenses for the ill father. The father said he wrapped the money in a bundle with a rubber band and gave it to his son for safekeeping in his bedroom. The S.D.N.Y. district court found the parents’ story to be “totally incredible” and perjured, found that the money belonged to the defendant, and upheld the seizure. U.S. v. Plotitsa, 2001 WL 1622197 (S.D.N.Y. 2001).
Wisconsin district court denies criminal forfeiture of entire house because prosecutor failed to demonstrate how much is forfeitable, despite the fact that unlawful mortgage payments made on it could be specifically traced. (445, 480)  Defendants were found guilty in a court trial of bankruptcy fraud and money laundering offenses, and the government moved for a preliminary order of forfeiture of assets listed in the indictment, including defendants' Lake Geneva condominium, a Honda Civic and a SEA DOO personal watercraft. Because defendants apparently disposed of the latter two, the government sought a money judgment of equal value, and a personal money judgment in an amount equal to the total of the laundered funds. The court found that the Lake Geneva property was not "involved in" the money laundering offenses or traceable to the property involved in those offenses. Defendants made payments on the property with dirty money, as they did on various other debts. But the property was not the subject of the money laundering conspiracy, nor was it acquired with dirty money. The financial transactions at issue occurred when the defendant submitted funds to the lending institution; title to the property did not change hands at any relevant time. Further, the equity defendants possess in the property was not traceable to the corpus of the money laundering offense. Therefore, the property was not forfeitable. The government's argument that the condominium was "facilitating" property also was rejected because it was simply where defendants lived, and it cannot be the law that a money launderer's home is always forfeitable.  Once a defendant contends with some evidentiary support that at least some of the value in a given asset came from lawful, nonforfeitable sources, then the prosecutor must demonstrate how much is forfeitable.  In the present case, the government sought forfeiture of the entire property, despite the fact that the unlawful payments made on it can be specifically traced, so the court said it would be improper to forfeit the house.  Moreover, the court declined to order forfeiture of all of the defendants’ post-bankruptcy petition income and assets just because some of it was mingled in bank accounts with pre-petition funds, which did not specifically fund continuation of the scheme, and thus did not constitute "proceeds" for purposes of forfeiture.  U.S. v. Arthur, 2006 WL 2992865 (E.D.Wis. 2006) (Oct. 18, 2006).xe "U.S. v. $215,300 U.S. Cur​rency, 882 F.2d 417 (9th Cir. 1989)."
