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1st Circuit approves use of civil forfeiture evidence as rebuttal in criminal trial. (300) Defendant was convicted of embezzling public and money laundering. At trial, he claimed that certain funds deposited into a bank came from legitimate family sources. The government, in its rebuttal case, introduced evidence from an earlier civil forfeiture action arising from the same transactions tending to contradict this claim. The district court also precluded defendant from introducing on surrebuttal additional evidence purportedly explaining the sources of the forfeited funds. The First Circuit found that neither the admission of the evidence from the forfeiture action nor the preclusion of surrebuttal evidence denied defendant his Sixth Amendment right to confrontation. U.S. v. Leon-Delfis, 203 F.3d 103 (1st Cir. 2000).

xe "U.S. v. Leon-Delfis, 203 F.3d 103 (1st Cir. 2000)."
4th Circuit holds 21 U.S.C. §881 is a civil, not a criminal statute. (300) Although forfeiture is punitive in nature, 21 U.S.C. §881 is a civil provi​sion. By providing that the Rules of Civil Pro​cedure are to be used, Congress has indicated its preference. Sec​ondly, the remedial, non-punitive purposes of the statute are so strong that the Congressional intent was not negated by the existence of some punitive effect. U.S. v. Santoro, 866 F.2d 1538 (4th Cir. 1989).xe "U.S. v. Santoro, 866 F.2d 1538 (4th Cir. 1989)."
6th Circuit rules Assignment of Claims Act inapplicable in an in rem forfeiture action. (300) Claimant held an interest in the seized property through an assignment made after the property was seized. The district court found that claimant lacked standing, holding that the assignment was invalid under the As​signment of Claims Act. The 6th Circuit re​versed, holding the Assignment of Claims Act was not applicable to an assignment of an in rem forfeiture action. The Act is applicable only to assignments of any part of a claim against the U.S. government or an interest in the claim. The claim assigned here was not a claim upon the United States, but of an inter​est in property adverse to the interest held by the United States. Not only are the express words of the Act demonstrate that the Act does not apply to the assignment here, but the purposes of the Act are not implicated by the facts of this case. U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993).xe "U.S. v. 37.29 Pounds of Semi-Precious Stones, 7 F.3d 480 (6th Cir. 1993)."
6th Circuit holds that criminal forfeiture statute is not exclusive method of for​feiting imported contraband. (300) An importer of for​feited drug parapher​nalia claimed that the criminal for​feiture mechanism of 19 U.S.C. §857(c) was the ex​clusive method of for​feiting such property and there​fore the gov​ernment's use of the civil forfeiture provisions of 19 U.S.C. §1595a(c) was improper. The 6th Cir​cuit dis​agreed, stating that absent a clearly expressed Congressional in​tention to the contrary, two co-existent statutes will each be regarded as effective. Here, the purposes of civil and criminal forfeitures are different. Thus, the two statutes are not mutually exclu​sive. U.S. v. 57,261 Items of Drug Paraphernalia, etc., 869 F.2d 955 (6th Cir. 1989). xe "U.S. v. 57,261 Items of Drug Paraphernalia, etc., 869 F.2d 955 (6th Cir. 1989). "
9th Circuit rejects right to appointed counsel in forfeiture cases. (300) The Ninth Circuit held that there is no right to appointed counsel in civil forfeiture cases. A civil forfeiture proceeding is not a criminal prosecution, and claimant showed no "exceptional circumstances that would justify appointment of counsel. U.S. v. $292,888.04, in U.S. Currency (Robinson), 54 F.3d 564 (9th Cir. 1995).xe "U.S. v. $292,888.04, in U.S. Currency (Robinson), 54 F.3d 564 (9th Cir. 1995)."
9th Circuit distinguishes between crimin​al and civil as​pects of civil forfeiture actions. (300) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."
9th Circuit holds that government's failure to follow statutory pro​cedures re​quired reversal of forfeiture. (300) A civil forfeiture must be conducted in accor​dance with 21 U.S.C. §881, which makes U.S. Customs laws applica​ble. If seized pro​perty is valued at less than $100,000, the gov​ernment must post a notice of intent "to forfeit and sell or other​wise dispose" of the property. 19 U.S.C. §1607. Any person claiming an interest in the property may then post a bond in the sum of $5,000 or 10 percent of the value of the property, but not less than $250. 19 U.S.C. §1608. This secures a hear​ing for the claimant as the gov​ernment must then bring a formal forfeiture ac​tion against the property. Only then does the district court have jurisdiction to consider the case under 18 U.S.C. sections 1345 and 1355. Since none of these steps were followed here, the order for​feiting the property was re​versed. U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988).xe "U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988)."
11th Circuit says "underlying offense" for civil forfeiture purposes was not crime of conviction. (300) Claimant sold cocaine from his grocery store, which was near a junior high school. Police found three grams of cocaine on his person when he was arrested. He pled guilty in state court to unlawful possession of cocaine. The federal government then filed a civil forfeiture action against his store under 21 U.S.C. §881(a)(7), which authorizes the forfeiture of any property used to commit a violation of the Con​trolled Substances Act punishable by more than one year. Claimant argued that the forfeiture statute was inapplicable because the crime of conviction was possession of three grams of cocaine—a misdemeanor punishable by a maximum of one year. The Eleventh Circuit held that the underlying offense was possession with intent to distribute, aggravated by the property's proximity to a junior high school, for which the minimum imprisonment was 15 months. The fact that the government might not have been able to satisfy the burden of criminal prosecution with respect to intent to distribute was irrelevant. U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996).xe "U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996)."
California District Court holds that in rem civil for​feiture is "remedial" and therefore applies retro​actively. (300) In this civil forfeiture pro​ceed​ing under the Finan​cial Institution Reform, Recovery and En​forcement Act ("FIRREA)," the District Court noted that where Congres​sional intent is ambiguous, "a statute may be applied retroactively if it merely af​fects remedies and does not change substan​tive rights." The court held that in the context of FIRREA, in rem civil forfeiture re​sembles a remedial measure. "In con​​trast to FIRREA's criminal forfeiture and civil penal​ties provisions which attach to the person, 18 U.S.C. §982, 1031, FIRREA's civil for​feiture provisions do not focus on the indi​vidual but rather his property." Thus the court upheld the forfeiture of the property that the claimant purchased after making false statements on his loan application prior to the effective date of the statute. The leg​islative scheme was remedial in na​ture and not sub​stan​tive, and therefore could be ap​plied retroactive​ly. U.S. v. 403-1/2 Skyline Drive, La Habra Heights, CA, 797 F.Supp. 796 (C.D. Cal. 1992).xe "U.S. v. 403-1/2 Skyline Drive, La Habra Heights, CA, 797 F.Supp. 796 (C.D. Cal. 1992)."
Louisiana District Court hints banks must inform customers of undercover operation. (300) This civil forfeiture action grew out of a U.S. Customs undercover operation in which agents set up a phony currency transfer business with a bank account through which the agents would transfer funds given them by alleged drug traffickers. Several third-party plaintiffs to whom wire transfers were made (and who therefore suffered seizure of the transferred funds) claimed that the bank used by the government owed a duty of due diligence to determine the possible illegal source of the funds being transferred, as well a duty to disclose to bank customers the fact that their money might be subject to forfeiture. Although the opinion is unclear on the point, plaintiffs appear to be seeking a requirement that the bank disclose to customers the existence of a government undercover operation using its accounts. The district court did not rule definitively on this claim, but refused to dismiss it under Fed. R. Civ. P. 12(b)(6). U.S. v. All Funds on Deposit, 1998 WL 32762 (E.D. La. 1998) (not reported in F.Supp.).
Missouri district court finds that claimant may voluntarily withdraw forfeiture claim but is responsible for costs of destruction of seized adulterated drugs under FDA statute. (300) The government filed a civil forfeiture complaint against adulterated drugs in the possession of the claimant General Therapeutic Corporation. The district court issued a Default Judgment of Forfeiture with respect to 229 Seized Articles not identified in the claimant(s Statement of Interest, which later filed a (Dismissal of Claim( that sought to dismiss its Statement of Interest pursuant to Rule 41(c) of the Federal Rules of Civil Procedure, but  did not make any legal argument. The government opposed the claimant(s attempt to withdraw its claim on the basis that nothing in Rule G of the Supplemental Rules for Admiralty, Maritime, and Asset Forfeiture Actions or in the Federal Food, Drug, and Cosmetic Act permitted a party to dismiss a claim after filing claims or answers. The government also argued that even if the claimant is permitted to withdraw its claim, 21 U.S.C. (334(e) requires an award of costs against it, and the government would be deprived of receiving a judgment with res judicata effect. The Court agreed that Rule 41(c) was inapplicable, as that rule governed dismissal of claims by a plaintiff. Nonetheless, courts have granted intervening parties leave to withdraw claims in civil forfeiture cases. In addition, a person who intervenes as a claimant in a forfeiture action under the FDCA becomes liable for costs under 21 U.S.C. (334(e) for any unsuccessful claimant, including one who attempts to withdraw prior to entry of a condemnation decree.  Also, the cases cited by the government did not support its objection that a claimant cannot withdraw a claim in order to avoid a res judicata judgment in an in rem forfeiture action. Therefore, the court granted the motion to withdraw the claim, but ordered that the claimant must bear the costs of condemnation and destruction.  U.S. v. An Undetermined Quantity of ( Ounce Bottles of an Article of Drug, 2008 WL 2277548 (E.D.Mo. 2008) (May 29, 2008).

xe "U.S. v. All Funds on Deposit, 1998 WL 32762 (E.D. La. 1998) (not reported in F.Supp.)."
New York District Court says U.C.C. does not apply in forfeiture actions. (300) The government brought a civil forfeiture action against cash under 21 U.S.C. §881. Claimant sought to assert various rights under the Uniform Commercial Code. The district court held that federal statutory law and not the U.C.C. governed. U.S. v. $22,000 in United States Currency, 1997 WL 803716 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "U.S. v. $22,000 in United States Currency, 1997 WL 803716 (S.D.N.Y. 1997) (not reported in F.Supp.)."
Rhode Island District Court holds civil forfeiture not limited by amount alleged in criminal charge. (300) A U.S. Postal Service accountant stole over $1.6 million from the Postal Service. He pleaded guilty to a criminal information alleging a loss to the government of only $630,476. When the government brought a civil forfeiture action against bank accounts and real property held by the accountant’s wife, she advanced a sort of estoppel argument, contend​ing that the government’s recovery should be limited to the amount stated in the criminal information. The district court ruled that a “civil in rem forfeiture action is completely indepen​dent of any related criminal prosecu​tion." Therefore, "the amount of money identified in [the accountant’s] criminal case places no limitation on the United States in this [forfeiture] case.” U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999).
