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�2nd Circuit dismisses interlocutory double jeopardy appeal for want of jurisdiction. (790) Defendant was indicted in 1991 and again in 1993 in separate drug traf�ficking cases. In 1992, the government obtained civil forfeiture of $26,590 in cash in connection with the transactions involved in the 1991 indictment. Defendant was convicted by a jury on the 1993 indictment, and thereafter entered a plea of guilty on the 1991 indictment. However, before sentencing on the 1991 indictment, he filed an interlocutory appeal alleging that the conviction was barred by double jeopardy. Defendant argued that the 1991 and 1993 indictments were based on the same conduct, and therefore that conviction on the 1991 indictment was precluded by the earlier plea and sentence on the 1993 indictment. He also contended that the 1992 forfeiture order constituted prior jeopardy. The Second Circuit dismissed the interlocutory appeal for want of jurisdiction. The court agreed that it could entertain an interlocutory appeal from denial of a pretrial motion to dismiss on double jeopardy grounds. See U.S. v. MacDonald, 435 U.S. 850 (1978). However, the same doctrine does not apply post-trial or following a volun�tary plea of guilty to the charge alleged to constitute a second jeopardy. U.S. v. Aliotta, 199 F.3d 78 (2d Cir. 1999).�xe "U.S. v. Aliotta, 199 F.3d 78 (2d Cir. 1999)."�





5th Circuit upholds jurisdiction over inter�locutory double jeopardy appeal. (790) Defen�dant entered the U.S. in a vehicle carrying 96 kilo�grams of marijuana. Defendant and the government filed a stipulation agreeing that her car would be forfeited to the government. She then moved to dismiss the criminal indictment against her on double jeopardy grounds. The district court denied the motion. The Fifth Circuit upheld its jurisdiction to consider defendant's interlocutory appeal of the court's denial of her motion to dismiss the indictment. Under Abney v. U.S., 431 U.S. 651 (1977), federal courts of appeals have jurisdiction to hear interlocutory appeals of double jeopardy claims. This is true for both multiple prosecution claims and multiple punishment claims. The case is ripe for appellate review even though defendant has not yet been convicted of the charges in the contested indictment. U.S. v. Perez, 70 F.3d 345 (5th Cir. 1995).�xe "U.S. v. Perez, 70 F.3d 345 (5th Cir. 1995)."�





5th Circuit limits review to pre-trial order denying dismissal on double jeopardy grounds. (790) Defendant sought to bar a criminal drug trial on double jeopardy grounds based on a prior civil forfeiture. He also argued that he never received notice of the forfeiture of his funds and therefore the forfeiture violated due process. The Fifth Circuit held that its review was limited to the pre-trial order denying dismissal of the criminal matter on double jeopardy grounds. Such a denial was within the "collateral order" exception to the final judgment rule of appellate jurisdiction. Defendant's other claims were not reviewable here. These claims could be brought in the district court, either as a civil action collaterally attacking the summary forfeiture judgment or in a criminal trial as a Rule 41(e) motion to return seized property. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).�xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."�





7th Circuit rejects double jeopardy claim raised for first time in §2255 motion. (790) In a §2255 motion, defendant argued for the first time that his criminal sentence constituted multiple punishment under the double jeopardy clause. The Seventh Circuit rejected the claim on procedural grounds. Defendant did not appeal either the criminal action or the civil action against him. He could show good cause for failing to raise the issue earlier, because the rule that a civil forfeiture might constitute jeopardy had not been established at the time his conviction became final. However, under Teague v. Lane, 489 U.S. 288 (1989), the rule was a "new constitu�tional rule of criminal procedure" that could not be applied retroactively to defendant. Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996).�xe "Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996)."�





7th Circuit allows defendant to raise double jeopardy claim for first time in §2255 petition, despite failure to do so on direct appeal. (790) Defendant argued for the first time in a §2255 petition that prior forfeitures resulting from his marijuana trafficking constituted jeopardy and therefore his criminal convictions violated double jeopardy. The government argued that the claim was barred because defendant failed to raise it on direct appeal, and he could not show cause for the failure to raise the issue sooner nor actual prejudice. The Seventh Circuit held that there was no prejudice—the prior forfeiture involved drug proceeds, and the forfeiture of drug proceeds is not punishment under the double jeopardy clause. Proceeds forfeitures can never be out of proportion to the "loss" suffered by the government or society. Proceeds are directly equal to the profits. Smith v. U.S., 76 F.3d 879 (7th Cir. 1996).�xe "Smith v. U.S., 76 F.3d 879 (7th Cir. 1996)."�





8th Circuit refuses to consider double jeopardy claim not raised below. (790) Defen�dant argued for the first time on appeal that his drug conviction violated double jeopardy be�cause of an earlier civil forfeiture of cash and a cellular phone. The Eighth Circuit refused to consider the claim, ruling that double jeopardy claims may not be raised for the first time on appeal. U.S. v. Goodwin, 72 F.3d 88 (8th Cir. 1995).�xe "U.S. v. Goodwin, 72 F.3d 88 (8th Cir. 1995)."�





9th Circuit en banc holds that Double Jeopardy Clause did not bar defendant’s convictions for conspiracy to manufacture methamphetamine and for conspiracy to launder money, even though same basic conduct formed basis for both charges. (790) On en banc review to resolve an intra-circuit conflict, 9th Circuit holds that defendant’s two convictions, one under the general conspiracy statute at 18 U.S.C. §371, and one under the drug conspiracy statute at 18 U.S.C. §846, were not the “same offense” under the Blockburger test and did not violate the Double Jeopardy Clause. Drug conspiracy did not necessarily involve unlawful use of money, and money laundering did not necessarily involve unlawful drug transactions. Remanded to three-judge panel to resolve remaining thirteen issues. U.S. v. Arlt, 252 F.3d 1037 (9th Cir. 2001).





9th Circuit says counsel’s failure to pursue erroneous double jeopardy theory on appeal not ineffective. (790) Defendant collaterally attacked his drug conviction under 28 U.S.C. §2255 on the theory that his counsel was ineffective. He argued, inter alia, that counsel failed to vigorously pursue on appeal the theory that the conviction was barred by Double Jeopardy because of an earlier civil forfeiture arising from the same transactions. The Ninth Circuit seemed to agree that counsel did not diligently pursue the appeal, and conceded that the appeal might have been successful because, at the time, U.S. v. $405,089.23 U.S. Currency, 33 F.3d 1210 (9th Cir. 1994) (holding that a civil in rem forfeiture may constitute former jeopardy), had been decided but not yet reversed by the Supreme Court. See U.S. v. Ursery, 518 U.S. 267 (1996). Nonetheless, a “defendant cannot base an ineffective assistance of counsel claim on the ground that due to counsel’s error, he did not get the benefit of an erroneous view of the law.” U.S. v. Artola, 2000 WL 158514 (9th Cir. 2000) (unpublished).�xe "U.S. v. Artola, 2000 WL 158514 (9th Cir. 2000) (unpublished)."�





9th Circuit finds defendant waived double jeopardy claim by failing to raise it below. (790) Defendant’s drug conviction and criminal forfeiture were part of the same proceeding. His first appeal resulted in a remand for resentencing. See U.S. v. Petty, 992 F.2d 887 (9th Cir. 1993); see also U.S. v. Petty, 982 F.2d 1365 (9th Cir. 1993), amended, 992 F.2d 1015 (1993), cert. denied, 114 S.Ct. 683 (1994). For the first time in his second appeal, he argued that his sentence violated double jeopardy. The Ninth Circuit held that this claim was precluded by defendant’s failure to raise the double jeopardy issue below. It also came within the scope of defendant’s written waiver of appeal. U.S. v. Petty, 80 F.3d 1384 (9th Cir. 1996).�xe "U.S. v. Petty, 80 F.3d 1384 (9th Cir. 1996)."�





9th Circuit reiterates that "multiple punish�ment" prong of double jeopardy clause permits appeal before trial. (790) Relying on its opinion in U.S. v. Chick, 61 F.3d 682, 684-86 (9th Cir. 1995), the Ninth Circuit reiterated that the appellate court has jurisdiction over an interlocutory double jeopardy appeal based on the "multiple punishment" prong of the double jeopardy clause. U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995).�xe "U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995)."�





9th Circuit holds "multiple punishment" prong of double jeopardy clause is appeal�able before trial. (790) Defendant moved to dismiss the criminal case on the ground that it violated double jeopardy in light of the prior civil forfeiture. The district court denied the motion and defendant filed an interlocutory appeal. The government argued that exposure to multiple punishments cannot be subject to an interlocutory appeal because the multiple punishments prong of the double jeopardy clause is not violated until the subsequent punishment is actually imposed. The Ninth Circuit disagreed, noting that if the defendant were convicted and the punishment was imposed, defendant's constitutional right not to be doubly punished would be lost, even if vindicated on appeal. "The only way to avoid that result is to allow an appeal before trial." U.S. v. Chick, 61 F.3d 682 (9th Cir. 1995).�xe "U.S. v. Chick, 61 F.3d 682 (9th Cir. 1995)."�





10th Circuit holds defendant waived double jeopardy challenge by failing to raise it below. (790) On October 19, 1992, the government instituted a civil forfeiture action against certain property, naming defendant and others as claimants. Defendant did not contest the forfeiture and the court ultimately entered a default judg�ment. On October 20, 1992, the gov�ern�ment filed a drug indictment against defendant. In March 1995, after a mistrial, defen�dant pled guilty to drug conspiracy charges. At no time did defendant raise a double jeopardy challenge to the prosecution. Defen�dant argued for the first time on appeal that the criminal proceeding constituted double jeo�pardy. The Tenth Circuit held that defendant waived her double jeopardy argument by failing to raise it below. Defendant could not demonstrate a miscarriage of justice and therefore there was no plain error. When a defendant fails to judicially contest a civil forfeiture action by filing a claim, she is not subject to "former" jeopardy in the forfeiture action. Therefore, the government's subsequent prosecution of the defendant is not double jeo�pardy. U.S. v. Denogean, 79 F.3d 1010 (10th Cir. 1996).�xe "U.S. v. Denogean, 79 F.3d 1010 (10th Cir. 1996)."�





10th Circuit holds claimant did not waive double jeopardy argument by failing to assert it. (790) Claimant argued for the first time on appeal that the instant civil forfeiture constituted double jeopardy. The government contended that claimant waived the claim by failing to assert it below. The Tenth Circuit held that claimant's failure to assert the double jeopardy claim in the district court did not constitute a voluntary "waiver" of his rights under the double jeopardy clause. In a criminal case a violation of double jeopardy would surely be the type of plain error that could be raised the first time on appeal. Although there is no analogous federal plain error rule for civil cases, a similar analysis should be applied under the "manifest error" exception. Defendant took no affirmative steps to voluntarily waive this important constitutional right, and did not waive it merely by failing to plead it. U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996).�xe "U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996)."�





10th Circuit says plea agreement waived double jeopardy challenge to criminal convic�tion and forfeiture. (790) A grand jury indicted defendant on drug charges. The FBI then entered three decrees of forfeiture with respect to property seized from defendant. Defendant never filed a claim to the property. Instead, he entered a written plea agreement in which he pled guilty to two counts and consented to the administrative forfeitures. De�fen�dant then appealed his conviction, arguing that the administrative forfeiture of his property and the subsequent criminal conviction violated the double jeopardy clause. The Tenth Circuit held that defendant waived any objection to the two proceedings against him in his plea agreement. Double jeopardy rights may be waived by agreement, if the substance of the agreement allows double prosecution. The fact that defendant was not specifically advised by counsel of his double jeopardy rights at the time he entered the plea agreement did not defeat the waiver. U.S. v. Cordoba, 71 F.3d 1543 (10th Cir. 1995).�xe "U.S. v. Cordoba, 71 F.3d 1543 (10th Cir. 1995)."�





D.C. Circuit finds SEC civil penalty against company was not prior jeopardy as to its officers. (790) The Securities and Exchange Commission (SEC) secured a civil monetary penalty against an investment corporation, but not against its officers. When two of those officers, Green and Andrews, were later indicted on federal fraud and money laundering charges, they sought dismissal of the case alleging that the prior SEC action against the corporation was in effect a punishment of its officers. After the district court denied defendants’ motion to dismiss, D.C. Circuit denied their interlocutory appeal. Green was not a party to the SEC action and therefore lacked even the “colorable” double jeopardy argument necessary for an appellate court to entertain an interlocutory double jeopardy appeal under Richardson v. U.S., 468 U.S. 317, 322 (1984). Because Andrews was initially a party to the SEC action, the D.C. Circuit held he had a colorable claim that the government at least attempted to impose punishment previously. See Witte v. U.S., 515 U.S. 389 (1995). However, the court held that the SEC action did not progress far enough to constitute even an attempt to punish and dismissed Andrews’ appeal as well. U.S. v. Andrews, 146 F.3d 933 (D.C. Cir. 1998).�xe "U.S. v. Andrews, 146 F.3d 933 (D.C. Cir. 1998)."�





D.C. Circuit says double jeopardy claim not waived where law was contrary to defendant's position at time of trial. (790) Defendant was convicted of drug charges. He argued for the first time on appeal that the prosecution constituted double jeopardy since a prior administrative for�feiture punished him for the same offense. The D.C. Circuit held that the claim was not waived since he had good reason not to raise it earlier: at the time of his trial because circuit law was clearly contrary to his position. In U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990), the court held that the double jeopardy clause did not apply to proceedings under 21 U.S.C. §881(a)(6). While defendant's convictions were pending on appeal, two intervening Supreme Court decisions arguably undermined the rationale of Price. A court may consider issues not raised at trial where a supervening decision changes the law in defendant's favor and the law was so well-settled at the time of trial that an attempt to challenge it would have been pointless. U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995).�xe "U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995)."�





California District Court says Teague "new rule" doctrine bars applying forfeiture double jeopar�dy cases on habeas. (790) In Teague v. Lane, 489 U.S. 288 (1989), the Supreme Court held that a federal court may not grant habeas relief to a state prisoner based on a rule announced after his sentence and conviction became final. In this case, District Judge Edward Rafeedie ruled that Teague applies to federal prisoners, and that the Supreme Court's ruling in Austin v. U.S., 509 U.S. 602 (1993)—holding that civil forfeiture constitutes "punish�ment" for double jeopardy purposes—is a "new rule." Since the petitioner's conviction and sentence became final before Austin was decid�ed, the court held that the petitioner could not rely on Austin to claim that his criminal con�viction was barred by double jeopardy. Ferguson v. U.S., 911 F.Supp. 424 (C.D. Cal. 1995).





Tennessee District Court holds sentence of incarceration and criminal forfeiture did not violate Double Jeopardy Clause. (790) Defendant was convicted of various drug offenses and sentenced to 360 months in prison. The sentencing court also ordered criminal forfeiture of specified drug proceeds. Defendant subsequently sought review of his sentence under 28 U.S.C. §2255, claiming, among other things, that the sentence of incarceration and criminal forfeiture constituted multiple punishment for the same offense. The court rejected the double jeopardy claim, stating that Congress clearly intended to impose multiple punishments for drug offenses. Ware v. U.S., 124 F. Supp.2d 590 (M.D. Tenn. 2000).


