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�1st Circuit holds civil forfeiture does not vio�late double jeopardy clause. (770) Claimants' property was forfeited on the ground that the claimants were collaterally estopped from deny�ing that they were growing and sell�ing marijuana after a state court conviction on those charges. They appealed, and the 1st Cir�cuit affirmed. The court held that: (1) the civil for�feiture statute is not "essentially criminal in na�ture" and therefore the double jeopardy clause is not ap�plicable; (2) the "separate sovereign" doctrine applies and thus precludes the claimants challenge and (3) forfeiture of property is a justifiable means to remedy the injury caused to the govern�ment as a result of drug trafficking. It does not constitute "punishment" for purposes of the double jeop�ardy clause, and is therefore permissible even after a criminal conviction has re�sulted. U.S. v. A Parcel of Land with a Build�ing Thereon, 884 F.2d 41 (1st Cir. 1989).�xe "U.S. v. A Parcel of Land with a Build�ing Thereon, 884 F.2d 41 (1st Cir. 1989)."�





2nd Circuit directs court to make findings on financial arrangements between state and federal government. (770) The government sought the forfeiture of claimants' business and land based on their trafficking in VIN-altered auto parts and money laundering activities. Since they were convicted in state court for illegally possessing VINs and falsifying business records, claimants argued that the civil for�feiture violated double jeopardy. The district court rejected the claim on dual sovereignty grounds. Claimants argued that their case came within the Bartkus exception to the doctrine, which says that double jeopardy may be violated when one prosecuting sovereign is acting as the tool of the other. The Second Circuit found that it was unable to resolve this claim without more details about the financial arrangements and the division of labor and proceeds between the two sovereigns. The fact that a state police depart�ment might receive some of the forfeiture proceeds does not trigger the exception. Here, however, claimants alleged that the state would receive nearly all of the forfeiture proceeds. If a state prosecutes to conviction and then prevails upon the federal prosecutor to deputize a state district attorney to bring a forfeiture action in federal court but for the sole benefit of the state, the principles behind the Bartkus exception are implicated. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).�xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."�





4th Circuit declares that North Carolina drug tax is criminal punishment. (770) North Carolina adopted a tax on illegal drugs and sought to collect it from plaintiff David Lynn after 970 grams of cocaine were discovered in his house and he was prosecuted on federal drug charges. Lynn and several relatives filed suit in federal court seeking damages and injunctive relief against the state and several of its officers. The Fourth Circuit ruled that the 11th Amendment barred an action against the state and its officers for damages. However, the court went on to find that the North Carolina statute was a form of criminal punishment essentially indistinguishable from the Montana law at issue in Dept. of Revenue v. Kurth Ranch, 511 U.S. 767 (1994). It imposed a high tax rate (approximately 1600% of the market value of the illegal drugs); its purpose was deterrence; imposition of the tax was not by statute limited to those convicted of crime, but the law was enforced only against persons apprehended for crime by law enforcement; and the tax was levied on goods the taxpayer could never lawfully possess. Unlike in Kurth Ranch, the court found no double jeopardy violation because the prior prosecution of Lynn was brought by federal, not state, authorities. Instead, the court ruled that because the tax was a criminal penalty the state could not enforce it without affording due process protections that attend criminal prosecution. Lynn v. West, 134 F.3d 582 (4th Cir. 1998).�xe "Lynn v. West, 134 F.3d 582 (4th Cir. 1998)."�





4th Circuit finds no double jeopardy in federal prosecution following state forfeiture proceeding. (770) Defendant challenged his federal narcotics conviction on the ground that it was barred by the Double Jeopardy Clause because it followed the commencement of state in rem civil forfeiture proceedings. The Fourth Circuit found that “the dual sovereignty doctrine states that the concurrent proceedings are not barred” by double jeopardy. Although there is an exception to this rule, see Bartkus v. Illinois, 359 U.S. 121, 123-24 (1959), it did not apply in this case. The conviction was affirmed. U.S. v. Skelton, 131 F.3d 138 (4th Cir. 1997) (table) (unpublished).�xe "U.S. v. Skelton, 131 F.3d 138 (4th Cir. 1997) (table) (unpublished)."�





5th Circuit finds Kurth Ranch not retroactive and rejects double jeopardy claim based on Texas drug tax. (770) A Texas state prisoner sought federal habeas corpus relief, alleging that his state court drug conviction was barred by double jeopardy. Prior to petitioner’s conviction, the State of Texas had civilly forfeited his automobile and assessed a state marijuana tax on the drugs involved in his conviction. Petitioner contended that Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994) (holding that state drug tax constituted punishment for double jeopardy purposes), dictated that his criminal conviction violated the Double Jeopardy Clause. The Fifth Circuit denied relief because Kurth Ranch was decided after petitioner’s conviction. Citing Teague v. Lane, 489 U.S. 288 (1989), the court held that Kurth Ranch was not retroactive because its holding represented a “new rule of constitutional law” that “was not dictated by precedent existing at the time the defendant’s conviction became final.” Truman v. Johnson, 205 F.3d 844 (5th Cir. 2000).�xe "Truman v. Johnson, 205 F.3d 844 (5th Cir. 2000)."�





6th Circuit finds sex offender registration was neither double jeopardy nor cruel and unu�sual Punishment. (770) A convicted Tennessee sex offender chal�lenged the state’s requirement that sex offenders register with state authorities following their release from prison. He alleged that the statute constituted double punishment for his offense in violation of the Double Jeopardy Clause, and was cruel and unusual punishment under the Eighth Amend�ment. The Sixth Circuit rejected both arguments and upheld the statute. The relevance of the case to forfeiture practitioners lies in the court’s analysis of whether the statute constituted “punishment” under either the Fifth or Eighth Amendments. The court complied with the directive of Hudson v. U.S., 522 U.S. 93 (1997), and applied the seven-factor test of Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), to conclude that the statute was not punishment for double jeopardy purposes. It went on to reject plaintiff’s cruel and unusual punishment argument with the terse declaration that, “the Act does not impose punishment; it is regulatory in nature. Therefore, it does not violate the Eighth Amendment’s prohibition on cruel and unusual punishment.” Cutshall v. Sundquist, 193 F.3d 466 (6th Cir. 1999).�xe "Cutshall v. Sundquist, 193 F.3d 466 (6th Cir. 1999)."�





6th Circuit rejects double jeopardy challenge to conviction on multiple grounds. (770) Petitioner challenged his criminal conviction on double jeopardy grounds because $8,142.27 in cash seized from him at the time of his arrest was separately administratively forfeited. The Sixth Circuit held: (1) a civil forfeiture is not punishment for purposes of the Double Jeopardy Clause, U.S. v. Ursery, 518 U.S. 267 (1996); (2) because petitioner was convicted of crime in federal court and the forfeiture was ordered by a state court, the doctrine of dual sovereignty precludes applying the Double Jeopardy Clause to this case, Heath v. Alabama, 474 U.S. 82 (1985); and (3) the conviction preceded the forfeiture and therefore no prior jeopardy had attached, U.S. v. Idowu, 74 F.3d 387, 396 (2d Cir. 1996). The §2255 petition was properly dismissed. Hart/Cross v. U.S., 1998 WL 152933 (6th Cir. 1998) (unpublished)�xe "Hart/Cross v. U.S., 1998 WL 152933 (6th Cir. 1998) (unpublished)"�





6th Circuit finds suspension of driver’s license not punishment barring later DUI conviction. (770) Defendants were arrested for drunk driving and their driver’s licenses were suspended under the Adminis�trative License Suspension provi�sions of Ohio law. Later, defendants were found guilty of the crime of operating a motor vehicle while under the influence of alcohol. They brought this habeas corpus petition alleging that the Double Jeopardy Clause barred the criminal conviction following an administra�tive license suspension for the same conduct. The Sixth Circuit found no constitutional violation. As recommended by the Supreme Court in Hudson v. U.S., 522 U.S. 93 (1997), the Sixth Circuit applied the seven-factor test of Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), to determine whether the prior license suspensions were punishment. It found that license suspension: (1) is not an “affirmative disability,” (2) has not historically been regarded as punishment, (3) does not require a finding of scienter, (4) is not excessive in relation to the goal of protecting other motorists and pedestrians, and (5) is not so punitive in nature or effect as to transform a civil remedy into a criminal penalty. License suspensions do have a deterrent purpose and are intertwined with the arrest for the crime of drunk driving, but these factors were insufficient to make suspensions punitive. The habeas petitions were properly dismissed. Herbert v. Billy, 160 F.3d 1131 (6th Cir. 1997). �xe "Herbert v. Billy, 160 F.3d 1131 (6th Cir. 1997)."�





6th Circuit finds no double jeopardy where cash seized by state was never forfeited. (770) DEA agents and Tennessee police officers cooperated in defendant’s arrest on cocaine traf�ficking charges. The Tennessee officers seized $1,041 in cash from defendant’s front pocket. Defendant challenged his later federal narcotics conviction on double jeopardy grounds. The Sixth Circuit found no violation for two reasons: (1) At the time of the criminal conviction, no govern�mental entity had instituted forfeiture proceedings against the money; and (2) the money was seized by the State of Tennessee and even if it had forfeited the cash, and even if such a forfeiture were considered punishment, “two different sovereigns may impose separate pun�ish�ments for the same conduct.” U.S. v. Mason, 124 F.3d 201 (6th Cir. 1997) (table) (unpublished).�xe "U.S. v. Mason, 124 F.3d 201 (6th Cir. 1997) (table) (unpublished)."�





9th Circuit says double jeopardy does not apply to state prosecution and federal for�feiture. (770) The state and federal govern�ments are separate sovereigns. Successive prose�cutions based on the same underlying conduct do not violate the Double Jeopardy clause if the prosecutions are brought by separate sover�eigns. Here, the defendant was convicted in state court, and the civil forfeiture proceedings were filed in federal court. Nor did it matter that a state prosecutor filed the federal forfeiture action as a "Special Assistant U.S. Attorney" while still on the county payroll. This was not sufficient to show that the federal forfeiture proceeding was a "sham" carried out at the behest of the state. See Bartkus v. Illinois, 359 U.S. 121 (1959). The Ninth Circuit said that close coordination between state and federal authorities, including "the employment of agents of one sovereign to help the other sovereign in its prosecution," does not implicate the double jeopardy clause. U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995).�xe "U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)."�





10th Circuit holds state civil forfeiture does not constitute prior jeopardy. (770) Petitioner was convicted in Oklahoma state court of several criminal offense involving the discharge of a firearm. The state also seized and civilly forfeited under state law the truck from which the gun was fired. Petitioner brought this habeas corpus petition pursuant to 28 U.S.C. §2254 alleging, inter alia, that his conviction on the state criminal charges constituted double jeopardy because it followed the civil forfeiture of his truck. The Tenth Circuit held that “civil forfeiture simply does not implicate the Double Jeopardy Clause.” Starnes v. Gibson, 203 F.3d 836 (10th Cir. 2000) (table).�xe "Starnes v. Gibson, 203 F.3d 836 (10th Cir. 2000) (table)."�





10th Circuit affirms denial of double jeopardy claim. (770) A Colorado state court criminal defendant was convicted of receiving stolen property, and defaulted in a separate state civil forfeiture action, resulting in the entry of a forfeiture judgment against him. Following an unsuccessful appeal in state court, defendant brought a habeas corpus petition pursuant to 28 U.S.C. §2254 alleging, inter alia, that his conviction on the state criminal charges constituted double jeopardy (apparently because they were pursued simultaneously with the civil forfeiture action). The district court, citing U.S. v. Ursery, 518 U.S. 267 (1996), held that “‘civil forfeiture does not constitute punishment for the purpose of the Double Jeopardy Clause’ even where the forfeiture is based upon the same set of facts as a parallel criminal proceeding.” The district court also denied defendant’s request for a certificate of appealability. Defendant appealed that denial, but the Tenth Circuit affirmed. Switzer v. Berry, 198 F.3d 1255 (10th Cir. 2000).�xe "Switzer v. Berry, 198 F.3d 1255 (10th Cir. 2000)."�





10th Circuit rules Oklahoma drug forfeiture laws are not punishment for double jeopardy purposes. (770) Petitioner was convicted in Oklahoma state court of cocaine trafficking. Prior to his conviction, the state forfeited $4,685 of petitioner’s cash as drug money. The Tenth Circuit found that the Oklahoma forfeiture statutes employed here were not “so punitive either in purpose or effect as to be equivalent to a criminal proceeding.” Citing U.S. v. Ursery, 518 U.S. 267 (1996). Petitioner argued that the Oklahoma laws were effectively criminal because they were passed in conjunction with other statutes increasing penalties for drug trafficking, because they deem scienter relevant, and because they serve the traditional aims of punishment. The Tenth Circuit responded that, even though these statutes have “certain punitive aspects,” they are essentially indistinguishable from the statutes at issue in Ursery. The prior state forfeiture did not act as a double jeopardy bar to petitioner’s state drug conviction. Murray v. Maxwell, 188 F.3d 519 (10th Cir. 1999) (table) (unpublished).�xe "Murray v. Maxwell, 188 F.3d 519 (10th Cir. 1999) (table) (unpublished)."�





11th Circuit says prior state criminal conviction does not bar federal civil forfeiture action. (770) Claimant was convicted in state court on drug charges. Thereafter, the federal government sought civil forfeiture of his residence because it was the location of the drug transactions underlying the state case. The Eleventh Circuit rejected claimant’s contention that the prior state criminal conviction barred the later federal forfeiture on double jeopardy grounds. The separate sovereignty doctrine precludes such a claim. U.S. v. 817 N.E. 29th Drive, 175 F.3d 1304 (11th Cir. 1999).�xe "U.S. v. 817 N.E. 29th Drive, 175 F.3d 1304 (11th Cir. 1999)."�





Kansas District court holds state forfeiture does not bar later federal criminal conviction. (770) The State of Kansas seized and civilly forfeited defendant’s personal property to satisfy his state drug tax obligation. Defendant challenged his subsequent federal narcotics conviction on the ground that the state forfeiture constituted former jeopardy. The district court denied relief because “the Double Jeopardy Clause does not preclude multiple prosecutions for the same conduct by separate sovereigns.” U.S. v. Ailsworth, 1999 WL 477243 (D. Kansas 1999) (not reported in F.Supp.).





Michigan District Court holds state court civil forfeitures do not constitute punishment under double jeopardy. (770) State criminal defendant sought habeas corpus relief arguing that his property forfeiture and prison sentence constituted multiple punishment in violation of his double jeopardy rights. The district court denied the claim, holding that for purposes of the double jeopardy clause civil forfeitures do not constitute punishment. Morse v. Trippett, 102F. Supp. 2d 392 (E.D. Mich. 2000).


