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§610 Fed. R. Crim. P. 41(e) Motions, Generally



First Circuit holds pursuant to Rule 41(g) motion for return of personal property that was not evidence, contraband or subject to forfeiture, government must make showing in evidentiary hearing regarding the status and location of the property.  (610)  The defendant Cardona pled guilty to possession with intent to distribute more than 1,000 kilograms of marijuana, and then moved under Fed.R.Crim.P. 41(g) to have certain personal items returned. Pursuant to agency regulations, the defendant's personal items already had been destroyed by the DEA because the defendant and/or his representative refused to accept responsibility for the items. The district court denied his motion.  On appeal, the Court noted that once seized property is no longer needed as evidence, a criminal defendant is presumed to have the right to its return, however, a Rule 41(g) motion is properly denied if the defendant is not entitled to lawful possession of the seized property, the property is contraband or subject to forfeiture, or the government's need for the property as evidence continues. The government did not claim that the items requested in Cardona's motion are contraband, subject to forfeiture, or needed as evidence. The government also provided the court with no information as to how and when Cardona was first notified of the impending destruction of his other personal articles and then given the opportunity to receive the property he purportedly refused.  The Court held that when the government intends to make permanent the deprivation of property seized at the time of an arrest, whether through forfeiture or destruction of that property, adequate notice is required. It further held that an evidentiary determination is necessary to ensure that there is sufficient evidence to support the court's decision.  The DEA is presumed to keep records of the properties it seizes and stores under Department of Justice regulations found at 41 C.F.R. §128-50.101.  The required evidentiary determination may prove beneficial in a number of ways. It might assist in the recovery of property by triggering an investigation that results in the discovery or recovery of property the government initially thought to be lost or destroyed. It also provides an incentive for the government to retain accurate records of seized property, consistent with its regulatory obligations, as record-keeping renders the burden of an evidentiary inquiry minimal. And, if the property cannot be located, an evidentiary hearing can determine what, in fact, happened to the property.  The government devoted the lion's share of its brief to addressing the question of whether or not Cardona was entitled to damages if his property cannot be returned, which the Court conceded was “a vexing question.” However, the question of remedies arises only after the district court has investigated the status of the seized property. Thus, the Court vacated the order of the district court and remanded for an evidentiary determination regarding the status and location of Cardona's property. U.S. v. Cardona-Sandoval, 2008 WL 484040 (1st Cir. 2008) (February 25, 2008). 

1st Circuit vacates and remands District Court’s sua sponte dismissal of Rule 41(e) motion.  (610) Nearly six years after initial seizure of two vehicles and more than five years after administrative forfeiture proceedings had been completed, pro se petitioner filed F.R.Crim.P. 41(e) motion to recover vehicles, challenging constitutional sufficiency of process government used to forfeit them. District Court treated motion as civil complaint and summarily dismissed it. Finding sua sponte dismissals “strong medicine” to be dispensed sparingly, 1st Cir. vacated and remanded to District Court to determine whether government’s efforts to notify petitioner were reasonable. If government’s notice efforts are found not to have attained the constitutional minimum, then 1st Cir. directed District Court to consider government’s affirmative defenses including actual knowledge and laches. Gonzalez-Gonzalez v. U.S., 257 F.3d 31 (1st Cir. 2001).

1st Circuit affirms denial of Rule 41(e) motion because defendant consented to forfeiture in plea agreement. (610) The government filed civil forfeiture proceedings in rem to seize property belonging to defendant, including $43 million believed to be hidden on defendant’s farm. Under an arrest warrant, the government seized most of the property in the complaint, but did not find any hidden money. Defendant was subsequently indicted on drug charges, and told government agents there were drug monies at the home of his wife’s father. After searching the property, the government found approximately $14 million. However, rather than file a separate forfeiture against the $14 million, the government sought forfeiture based on the previously filed forfeiture action. Under a written plea agreement, defendant pleaded guilty to drug charges and agreed to forfeit any interest he may have in drug or money laundering assets. Defendant then filed a Rule 41(e) motion seeking return of the $14 million, claiming the government should have started forfeiture proceedings against those particular monies, it did not, and now is barred by the statute of limitations. The 1st Circuit affirmed the district court’s denial of the Rule 41(e) motion, reasoning that (1) the $14 million was not encompassed within the government’s request for forfeiture of $ 43 million, and (2) defendant consented to the forfeiture of $14 million in his plea agreement, and surrendered his interest in the property. U.S. v. Gonzalez, 240 F.3d 14 (1st Cir. 2001).

1st Circuit affirms that notice of forfeiture sent to address where currency was seized was adequate. (610) After currency was seized from plaintiffs' then-residence, they filed a motion under F.R.Crim.Rule 41(e) for return of the currency. A memorandum filed by the government indicated that the currency was being held for administrative forfeiture and that notice would soon be sent to all who had an interest in it. Notice of the administrative forfeiture was subse​quently sent to plaintiffs' last known residence, where the currency was seized, but was returned to the DEA as "unclaimed." The DEA also published notice of the forfeiture in the newspaper "USA To​day." The Rule 41(e) motion was denied, and several days later, plaintiffs' right to file a claim with the DEA expired. The 1st Circuit affirmed that the notice sent to ad​dress where the property was seized was both statu​torily and constitutionally adequate. The issue was close, because the government was involved in on​going Rule 41(e) court action with plain​tiffs and was aware that plaintiffs were repre​sented by coun​sel. However, the DEA had no reason to believe that the notice would be in​effective. Sarit v. U.S. Drug Enforcement Administration, 987 F.2d 10 (1st Cir. 1993).xe "Sarit v. U.S. Drug Enforcement Administration, 987 F.2d 10 (1st Cir. 1993)."
 SEQ CHAPTER \h \r 1Second Circuit holds on Rule 41(g) motion that once tangible forfeited property is sold by the government, sovereign immunity bars an action for return of the monetary equivalent because that would be an action for money damages.  (610)  Customs agents arrested the claimant Diaz and seized $91,743 in cash from his person and luggage, and he pled guilty to attempting to transport $10,000 or more in currency outside the United States without reporting the funds. Customs sent written notice that the money was seized, that it was subject to forfeiture, and that Diaz had 30 days to petition for relief. The notice was sent to Diaz's prison address and to his last known residence in Bogota, Colombia. Through his criminal defense attorney, he submitted an affidavit documenting the supposedly legitimate source of the cash. Customs denied the petition because Diaz “failed to show sufficient proof of legitimate source of the seized funds,” and gave him 30 days to respond by submitting further documentation or else the government would commence administrative forfeiture proceedings. When Diaz missed this deadline, Customs sent his attorney a notice of Final Administrative Action that the cash would be forfeited if by then no claim was filed. Customs also published notice of the seizure, but neither Diaz nor his attorney responded, so Customs administratively forfeited the seized currency. Pursuant to an asset sharing agreement, Customs transferred half the currency to the Queens County District Attorney's Office and half to the U.S. Treasury Forfeiture Fund. More than five years later, Diaz pro se filed a claim, arguing that the notice of the original forfeiture proceeding violated his Fifth Amendment right to due process, and seeking another chance to prove the funds' legitimate source. Diaz styled his claim as a motion under Fed.R.Crim.P. 41(g) for the return of property seized in a criminal proceeding, and the district court treated it as such. On defendants' motion for summary judgment, the district court observed that it is “an open question in this Circuit whether the rule that sovereign immunity bars relief under Rule 41(g) where seized property is no longer available applies to the seizure and subsequent unavailability of fungible currency. The Court held that seized currency should be treated like any other seized property: if the property is no longer available, sovereign immunity bars the claimant from seeking compensation. Fungibility did not furnish a counter-argument; rather it confirmed that money seized from Diaz, once disbursed, can no longer be identified or located in the coffers of the government. In the absence of an express waiver of sovereign immunity, the Court lacked jurisdiction to order the United States to pay the monetary equivalent. Diaz v. U.S., 2008 WL 495653 (2nd Cir. 2008) (February 26, 2008).
Commencement of a civil or administrative forfeiture proceeding ordinarily deprives the district court of subject matter jurisdiction to review the merits of the forfeiture on a Rule 41(g) motion. However, once the forfeiture proceeding is completed, and the claimant no longer has the opportunity to raise objections to the seizure in that forum, civil equitable jurisdiction may be invoked to determine whether proper procedural safeguards were observed. The threshold problem with Diaz’s claim was that the currency was forfeited and disbursed, so that all he can seek is to be paid the cash equivalent of the seized currency-that is, money from the fisc. However, that claim is frustrated by the principle of sovereign immunity which, absent a waiver, shields the federal government and its agencies from suit. Rule 41(g) itself, which simply provides for the return of seized property, does not waive the sovereign immunity of the United States with respect to actions for money damages relating to such property. The Second Circuit had not decided whether a court, under Rule 41(g), can order repayment of money seized-which is notionally fungible-once the bills and coins that were seized have been deposited into a government account. 
2nd Circuit holds that criminal forfeiture ancillary proceedings were only avenue for post-indictment third-party claims to forfeited properties and thus denied Rule 41(g) motion for return of property. (590, 610) The defendant pleaded guilty to the unlicensed operation of a money transmitting business and personal income tax evasion. The court entered a consent judgment and preliminary order of forfeiture providing that the funds from seized bank accounts were forfeited to the United States. The petitioners then filed a "Motion to Return Property," under Fed. R.Crim. P. 41(g) seeking return of funds seized from their Merchant's Bank accounts, arguing that the statutory scheme for criminal forfeiture and ancillary proceedings affects disposition only of property owned by a criminal defendant, and therefore does not apply to their bank accounts because they were not charged; and that, even if ancillary proceedings are applicable, principles of equity weigh in favor of exercising jurisdiction over their Rule 41(g) motion. The court held that the statutory wording makes sufficiently clear that criminal forfeiture is not restricted to property owned by the criminal defendant; it reaches any property that is "involved" in the offense. The likelihood that some property involved in an offense will be owned by persons other than the criminal defendant is reflected in the provision for an ancillary proceeding. Moreover, a Rule 41(g) motion is an equitable remedy that is available only when there is no adequate remedy at law and the equities favor the exercise of jurisdiction. Thus, an ancillary proceeding evidently was the only avenue for a post-indictment third-party claim to forfeited property, because the statutory scheme bars commencement of "an action at law or equity against the United States concerning the validity of [a third party's] alleged interest in the property ... subsequent to the filing of an indictment or information alleging that the property is subject to forfeiture under this section." The court recognized that a third-party petitioner contesting a criminal forfeiture may lack an adequate remedy at law if he faces months or years of delay before he may seek an ancillary proceeding in the criminal forfeiture action. That potential inadequacy was not present in the case, however, because there was a conviction and an ancillary proceeding had been conducted and concluded. De Almeida v. U.S., 2006 WL 2106603 (2d Cir. 2006) (July 28, 2006 ).

2nd Circuit finds that claimant’s F.R.Crim.P. 41(e) motion did not fall within CAFRA’s exception to the FTCA’s retention of sovereign immunity. (610) Claimant, a convicted heroin smuggler, moved pro se under Rule 41(e) (Ed.’s note: Rule 41(e) is now Rule 41(g)) for return of money and property seized incident to his arrest or to compensate him in monetary damages for the destruction of that property. The property had been stored in the World Trade Center when those buildings were destroyed in the terrorist attacks of September 11, 2001. Because no criminal proceedings were pending against claimant, the district court construed the Rule 41(e) motion as a civil action in equity. The district court dismissed his claim for money damages. The district court found that equity did not warrant an award of damages because his property had been destroyed not by any act or omission of the government but by the unforeseen actions of third parties, the terrorists. The 2nd Circuit affirmed the dismissal judgment, concluding that claimant’s equitable claim for money damages should have been dismissed for lack of subject matter jurisdiction because sovereign immunity bars a federal court from ordering the United States to compensate for property that cannot be returned pursuant to Rule 41(g). The 2nd Circuit also found that sovereign immunity similarly deprived the district court of jurisdiction over claimant’s due process claim. The 2nd Circuit also found that to the extent jurisdiction over his claim may lie in the Court of Claims under the Tucker Act, no transfer was warranted because he plainly had no due process right to have the United States insure his seized property. Further, the 2nd Circuit found that claimant’s damage claim failed to come within the limited waiver of sovereign immunity in the Federal Torts Claim Act. Affirmed. Adeleke v. U. S., 2004 WL 77618 (2nd Cir., Jan. 20, 2004).

2nd Circuit says district court should not dismiss sua sponte a motion alleging defective notice. (610) Claimant filed a motion for return of property seized during a police search that led to his conviction for drug trafficking offenses. The district court dismissed the motion sua sponte as frivolous. The Second Circuit reversed, holding that, while the filing of an administrative forfeiture customarily deprives a district court of jurisdiction over motions for return of property, the court retains jurisdiction to consider claims based on procedural defects such as an absence of proper notice. Because plaintiff alleged he never received notice of the forfeiture, the case was remanded for development of the record on that issue. Rivera v. One Parcel of Property Located on 101 Kimberly Avenue, 175 F.3d 1008 (2d Cir. 1999) (table) (unpublished).xe "Rivera v. One Parcel of Property Located on 101 Kimberly Avenue, 175 F.3d 1008 (2d Cir. 1999) (table) (unpublished)."
2nd Circuit refuses to consider arguments made after motion to return property was dismissed. (610) Defendant filed a motion under F.R.Crim.P.Rule 41(e) for return of property seized and administratively forfeited by the DEA, claiming that not all of it was an instrumentality of drug-related crime. The district court dismissed the action because a district court lacks subject matter jurisdiction to review the substance of an administrative forfeiture action once commenced, and because defendant failed to follow the statutory procedures to contest the administrative forfeiture. Several weeks after the dismissal, defendant raised two additional challenges to the forfeiture (ineffective assistance of counsel and defective notice) in a letter to the district court. The district court apparently did not address the merits of these untimely arguments, but the defendant nonetheless raised them on appeal. The Second Circuit recognized that it had discretion in extraordinary circumstances to consider arguments not raised before the district court, but declined to exercise its discretion here, in large measure because the late arguments were meritless. U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished).xe "U.S. v. Muniz, 112 F.3d 506 (2d Cir. 1997) (table) (unpublished)."
2nd Circuit reverses denial of Rule 41(e) motion to return seized property. (610) While arrest​ing petitioner at the air​port on drug charges, the government seized $2,483, petitioner's passport, his return air ticket and his gar​ment bag and its contents. Petitioner's initial mo​tion to return his property was denied on con​dition that, within 30 days, formal forfei​ture pro​ceedings were commenced. The DEA then sent peti​tioner a Notice of Seizure of the money, but not the air ticket. After the DEA denied petitioner's request for remis​sion, the district court again denied the peti​tion. The 2nd Cir​cuit reversed, ruling that where criminal pro​ceedings have already been com​pleted, the court should treat a Rule 41(e) motion as a civil complaint. Al​though the passport had to be retained until depor​tation proceedings were con​cluded, there was no rea​son for the gov​ernment's continued reten​tion of the ticket. The appellate court re​jected the contention that it lacked jurisdic​tion to review the DEA's ad​ministrative forfei​ture. The government claimed that since pe​titioner did not pay the $250 cost bond, peti​tioner elected his remedy. However, since the gov​ernment had taken all of petitioner's money, this ar​gument was rejected. On re​mand, the district court should appoint counsel for petitioner so that he could defend his property from forfeiture in a trial. Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992).xe "Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992)."
3rd Circuit finds that defendant through his indictment received notice of government’s intent to seek forfeiture of his home. (610) Police executed a search warrant at defendant’s house and found a clandestine methamphetamine lab. His criminal indictment sought forfeiture of the house, which he agreed to forfeit in his plea agreement. The government’s preliminary order of forfeiture did not seek forfeiture of the house due to concerns about possible chemical contamination of the property. The defendant did not object to the order or forfeiture. Two years later, the government filed a motion for an order of forfeiture of the home as a substitute asset. That motion was not objected to and was granted, and the house was then forfeited and sold. Defendant then moved under F.R.Crim.P. Rule 41(e) for return of the real property, contending that he was not provided with notice prior to the seizure and forfeiture of the home. The district court denied the Rule 41(e) motion, nothing that the forfeiture was explained to him at the plea hearing and by his attorney. The 3rd Circuit held that he was not denied his right to due process, as he was informed through his indictment that the government sought to criminally forfeit his house. Affirmed. U.S. v. Pompei, 2003WL 22287409 (3rd Cir., Oct. 6, 2003).

3rd Circuit finds Rule 41(e) motion not mooted by government's claim it no longer possesses property. (610) A defendant convicted of drug offenses filed a post-convic​tion motion pursuant to Rule 41(e), Fed. R. Crim. P., seeking return of two vehicles, company papers, and other personal property seized by the government during its investiga​tion. The district court denied the motion after the government asserted that it no longer possessed the property. According to the government, one vehicle was administratively forfeited, another was released for repossession, and the papers and other property were either destroyed or returned to defendant’s girlfriend. However, the government provid​ed no proof of these assertions and the district court took no evidence. The Third Circuit held that a district court is not deprived of jurisdiction over property merely because the government no longer possesses it, and in any event, the court is obliged to take evidence on the whereabouts of the property and the basis for the government’s actions in disposing of it. During the pendency of criminal proceedings, the movant has the burden of proving that he is entitled to the property. When criminal proceedings have terminated, the burden shifts to the government because the person from whom property was seized is presumed to have a right to its return. U.S. v. Chambers, 192 F.3d 374 (3d Cir. 1999).xe "U.S. v. Chambers, 192 F.3d 374 (3d Cir. 1999)." 

4th Circuit vacates and remands denial of Rule 41(e) motion for a determination of whether claimant received adequate notice. (610) Claimant filed a Fed.R.Crim.P. 41(e) motion on July 23, 2002, for return of $3,950 in cash seized from him at his arrest in July 1991. The government opposed the motion, showing that it served a notice of seizure on the claimant by certified mail to a jail, and presented a return receipt signed by a jail employee. A declaration of forfeiture was then submitted. The Eastern District of North Carolina District Court found that claimant’s cause of action accrued in July 1991, and his motion was time-barred. The claimant appealed, asserting that he did not receive either the Notice of Seizure or the Declaration of Forfeiture. The 4th Circuit found that the government had not shown that its notice to the claimant was adequate under Dusenbery, which holds that due process does not entitle a prisoner to actual notice of an administrative forfeiture. The 4th Circuit noted that the government submitted no evidence to show that the mail delivery procedures at the jail were “reasonably calculated to ensure” that the notice would reach the claimant. The 4th Circuit noted the record below was not sufficiently developed to determine when the cause of action accrued, and thus vacated and remanded for a determination of whether the claimant received adequate notice, when his cause of action accrued, and whether his motion was timely filed. U.S. v. Hooker, 2004 WL 728339 (4th Cir., Apr. 6, 2004).
4th Circuit says court failed to make proper findings to dismiss Rule 41(e) motion for laches. (610) In June 1997, defendant moved pursuant to Fed. R. Crim. P. 41(e) for return of non-contraband property seized during his April 1992 arrest. Without response from the government, the court denied the motion as untimely under the doctrine of laches. The Fourth Circuit agreed that the district court did not abuse its discretion in determining that a five-year lapse between the seizure and the motion constituted an unreasonable delay. However, before invoking the doctrine of laches to dismiss an action, a court must also find material prejudice to the other party, here the government. The case was remanded for determination of whether material prejudice existed. U.S. v. Jones, 155 F.3d 562 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Jones, 155 F.3d 562 (4th Cir. 1998) (table) (unpublished)."
4th Circuit says action to return property should be brought where property was seized. (610) Defendant was convicted of drug charges in a federal court in North Carolina. He had been arrested in Florida, and the DEA had seized certain of his property there. The govern​ment never brought a forfeiture action against this property. Defendant filed a motion in the North Carolina district court under Rule 41(e), Fed. R. Crim. P. for return of his property. The Fourth Circuit held that defendant's suit should have been brought in Florida district court. The Rule clearly allows the suit to be brought in the district in which the property was seized. In addition, a person may move for return of property in the district of trial while the proceeding is pending. In such a situation, a court has authority, under principles of "ancillary" jurisdiction, to address a Rule 41(e) motion. However, such ancillary jurisdiction does not continue where the criminal proceeding has long since ended and the trial court exercises no control over the property. The court disagreed with other circuits holding that a post-conviction motion for return of property is not governed by Rule 41(e). Judge Murnaghan dissented. U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995).xe "U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995)."
Fifth Circuit holds that since there was no evidence in record showing that the government did not possess additional currency movant alleged was seized, district court erred in granting summary judgment as to Rule 41(g) motion. (610)  Bailey was arrested at a Border Patrol checkpoint in Falfurrias, Texas when agents discovered marijuana concealed inside the trailer load of cabbage he was towing. Law enforcement officers seized cash and other personal property. Bailey contended that the DEA seized $11,054, but the government contended it was $7,760, which it administratively forfeited, and $872, which was returned. On the same day, Bailey received and signed a notice that the DEA possessed property that had been in his possession at the time of the arrest and that it would be considered abandoned and would be disposed of unless recovered within thirty days.  The DEA mailed notice of its intent to forfeit $7,760 in currency to Bailey at the county jail and the mailing address he had given at his arrest. Bailey did not file a claim contesting the administrative forfeiture of the currency, and the DEA declared the seized currency in the amount of $7,760 to be administratively forfeited. Nearly six years later, Bailey filed a pro se document requesting return of property seized from him at the time of his arrest. The district court construed Bailey's filing as a Rule 41(g) motion for return of property and as a civil complaint under the court's general equity jurisdiction. The government moved to dismiss, which the district court construed as a motion for summary judgment because it referred to matters and documents outside the pleadings. The court found that the government sent sufficient notice of the forfeiture and that Bailey's motion regarding his personal property was untimely. 

 HYPERLINK http://web2.westlaw.com/KCNotes/default.wl?docsample=False&db=ALLFEDS&service=Search&rlti=1&locatestring=HD(002)%2cCL(H%2cO)%2cDC(A%2cL%2cO%2cD%2cG)%2cDT(E%2cD%2cC%2cM)&n=8&cfid=1&fcl=False&sv=Split&query=ASSET+CIVIL+CRIMINAL+ADMINISTRATIVE+RICO+MONEY+LAUNDER
Bailey contended on appeal that the DEA did not provide him with notice of the forfeiture within 60 days of the seizure as required by the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”).  The government contended that CAFRA was not applicable because its requirements apply only to forfeitures commenced on or after August 23, 2000. The court stated that it need not decide whether CAFRA applied retroactively because Bailey's claim would be time-barred under CAFRA's five-year statute of limitations, since 18 U.S.C. §983(e)(3) requires that any motion to set aside a forfeiture must be filed within five years of final publication of notice of seizure of the property. and more than five years elapsed before Bailey filed his claim. The stated, however, that if CAFRA does not apply, Bailey's claim still failed because he was not deprived of due process. The government presented evidence that notice of the administrative forfeiture of $7,760 was sent to the jail where Bailey was housed and to the address he gave at his arrest and that it was received at both locations. Bailey offered no evidence that the notice was not sent other than his bare claim that he did not receive it timely. Under all the circumstances, the government's written notice was reasonably calculated to provide Bailey with notice and there was no due process violation arising out of the forfeiture. Bailey also contended that $11,054 was seized from him at his arrest, $3,294 more than the $7,760 the government forfeited. The district court concluded that the evidence did not give a definitive answer as to how much money Bailey had in his possession at the time he was arrested, but that the only aspect of the forfeiture that he could challenge was whether he received due process in the issuance of notice of the forfeiture. Any claim he might have for conversion or other wrongful taking of currency would have to be brought in another lawsuit. However, the appeals court held that Bailey's original motion for return of property embraced property the government seized but did not forfeit, if the property remained in the government defendant's possession. Thus, a  finding of whether the government actually possessed the additional currency was a necessary predicate to the resolution of his motion. Since there was no evidence on the record showing that the government did not possess the additional currency, the district court must proceed to the merits of Bailey's motion. Therefore, the district court erred in granting summary judgment as to currency Bailey alleged the government seized but did not forfeit. 
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If the district court finds on remand that the government did in fact seize the additional currency, the government bears the burden of showing what happened to it. If the district court finds that the government no longer possesses the currency Bailey seeks, his motion must be denied because the government cannot return property it does not possess, and the doctrine of sovereign immunity bars the award of monetary damages under Rule 41(g). The district court should, however, consider allowing Bailey the opportunity to amend his pleadings to assert any claim he may have under Bivens v. Six Unknown Named Agents, et al. Bailey v. U.S., 2007 WL 4098226 (5th Cir. 2007) (November 19, 2007 ).

5th Circuit holds proper venue for Rule 41(e) motion is district where property seized. (610) In a case not involving forfeiture, a federal judge in Texas was presented with a motion to quash a grand jury subpoena, and discovered in the course of the proceedings that the movant’s premises in Colorado had been searched two months earlier on the authority of a warrant supported by a sealed affidavit. Because he found this procedure objectionable, the judge issued an order sua sponte that unless the Colorado affidavit were unsealed, he would order the Texas subpoena quashed. The Fifth Circuit reversed (with perceptible asperity) holding, among other things, that the remedy pre-indictment for an aggrieved party seeking the return of seized property is a motion under Rule 41(e), Fed. R. Crim. P., “which should be filed in the district in which the property was seized, in this case Colorado.” In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997).xe "In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997)." 

5th Circuit rules prisoner’s motion to return property is governed by Prison Litigation Reform Act. (610) The government executed a search warrant at plaintiff’s home and seized personal items, including a wallet, birth certificate and other papers. While incarcerated in state prison for a crime unrelated to the search, plaintiff filed a motion for return of the property under Rule 41(e), Fed. R. Crim. P. The district court denied the motion. The Fifth Circuit held that the Rule 41(e) motion was civil in character and thus subject to the requirements of the Prison Litigation Reform Act (PLRA), 28 U.S.C. §1915. Consequently, the circuit court could not address the merits of plaintiff’s appeal unless and until the district court ruled on an application to appeal in forma pauperis (IFP). The court of appeals held the case in abeyance and remanded for the limited purpose of a ruling on the IFP application and payment of an appellate filing fee. Pena v. U.S., 122 F.3d 3 (5th Cir. 1997).xe "Pena v. U.S., 122 F.3d 3 (5th Cir. 1997)."
5th Circuit limits review to pre-trial order denying dismissal on double jeopardy grounds. (610) Defendant sought to bar a criminal drug trial on double jeopardy grounds based on a prior civil forfeiture. He also argued that he never received notice of the forfeiture of his funds and therefore the forfeiture violated due process. The Fifth Circuit held that its review was limited to the pre-trial order denying dismissal of the criminal matter on double jeopardy grounds. Such a denial was within the "collateral order" exception to the final judgment rule of appellate jurisdiction. Defendant's other claims were not reviewable here. These claims could be brought in the district court, either as a civil action collaterally attacking the summary forfeiture judgment or in a criminal trial as a Rule 41(e) motion to return seized property. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."
5th Circuit holds defendant did not have adequate remedy in state forfeiture pro​ceeding where FBI retained claimant's money. (610) In May, claimant filed a Rule 41(e) motion for the return of money held by the FBI. In August, the FBI issued two checks to claimant for the total amount claimed. Louisiana seized these checks two months later, and in November, Louisiana claimed the checks in a forfeiture proceeding. The district court then dismissed claimant's Rule 41(e) motion, holding that the Louisiana forfeiture proceeding repre​sented an ade​quate remedy at law under which claimant could recover his property. The 5th Circuit rejected this conclusion. Louisiana never cashed the checks, which became void after one year. Thus, the FBI retained claimant's money, and the Louisiana forfeiture pro​ceeding would not help him get it back. Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993).xe "Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993)."
5th Circuit treats appeals from Rule 41(e) motions as civil appeals for timing of no​tice of appeal. (610) Defendant filed his no​tice of appeal from the district court's denial of his Rule 41(e) motion after the 10-day limit for criminal appeals under Fed. R. App. P. 4(b), but before the 60-day limit for civil appeals under Fed. R. App. P. 4(a)(1). The 5th Circuit found the appeal timely, holding that all appeals from orders granting or denying Rule 41(e) motions will be treated as civil appeals. Rule 41(e) motions represent a means by which a criminal defendant can de​termine her rights in property, and are not a part of the trial and punishment process. Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993).xe "Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993)."
5th Circuit upholds denial of motion for return of property where government initi​ated forfeiture ac​tion. (610) Petitioner filed a motion pursuant to Fed. R. Civ. P. 41(e) for return of a helicopter seized by the govern​ment. The district court found that peti​tioner suffered irreparable injury from the govern​ment's retention of the helicopter, but stated that if the government instituted forfeiture proceedings within 30 days, the motion for equitable relief would be denied. The gov​ernment then initiated a forfeiture proceeding in the district court. The 5th Circuit af​firmed that petitioner was not entitled to a Rule 41(e) order directing the government to return the heli​copter, despite the irreparable harm caused by the continued deprivation of the helicopter. Actions seeking return of prop​erty are governed by equitable principles. Ir​reparable harm is only one of several factors the court should consider when deciding whether to exercise its discretion to return the prop​erty under Rule 41. Another factor is whether the pe​titioner has an adequate rem​edy at law. The district court properly con​cluded that the judicial forfeiture proceedings provided petitioner with an adequate remedy to demonstrate that it was entitled to the re​turn of the helicopter. Industrias Cardoen, Ltda v. U.S., 983 F.2d 49 (5th Cir. 1993).xe "Industrias Cardoen, Ltda v. U.S., 983 F.2d 49 (5th Cir. 1993)."
5th Circuit affirms that there was probable cause as to crime and for​feitability of property. (610) Defendant moved before trial for the re​turn of ap​proximately $75,000 in cash seized from him after he was arrested for attempting to purchase cocaine in a "reverse sting" operation. The district court referred the matter to a magistrate to conduct a hearing to determine probable cause as to both the commission of a narcotics offense and the forfeitabil​ity of the money. The 5th Circuit affirmed the magis​trate's determina​tion that there was probable cause. Defen​dant had thousands of dollars in cash stored and packaged in exactly the same way, $20,000 of which he used to pay for the co​caine in the instant offense. He had no le​gitimate employment and ad​mitted that he sold cocaine for years. The $42,000 seized from a warehouse was just over the amount defendant needed to complete the next phase of the drug deal he had discussed with the under​cover agent. U.S. v. Ivy, 973 F.2d 1184 (5th Cir. 1992).xe "U.S. v. Ivy, 973 F.2d 1184 (5th Cir. 1992)."
6th Circuit vacates and remands sua sponte dismissal of Rule 41(e) motion. (610) Nine years after a civil forfeiture of $3,000, federal inmate Range filed a motion for return of the forfeited monies, which the district court sus sponte ordered to be dismissed. In 1991, defendant had been convicted of a drug conspiracy violation but was acquitted on the other counts. On appeal, his conviction was affirmed, but his sentence was vacated and remanded for resentencing. The Sixth Circuit found that the district court erred in not construing Range’s “18 U.S.C. Section 41(e)” motion as a properly designated and filed civil action. The Sixth Circuit noted that when an owner invokes F.R.Crim.P. 41(e) after the close of criminal proceedings against him, courts are to treat his request as a civil action in equity. Because his challenge to the forfeiture was properly filed, the Sixth Circuit vacated and remanded the cause for further proceedings. U.S. v. Range, 2002 WL 31805529 (6th Cir. 2002) (unpublished).

6th Circuit finds that prisoner was not denied due process where government’s mailed notice of forfeiture was served on prisoner’s retained counsel. (610) Burks was convicted of various narcotics violations and money laundering and was sentence to life imprisonment. The government served notice of its intent to forfeit, and indeed did administratively forfeit, currency and jewelry seized from his residence and a Mercedes leased by him. Burks filed a Fed.R.Criml.P. 41(e) motion for return of the cash, jewelry and car, which was denied without hearing by the district court. The Sixth Circuit vacated the denial of the Rule 41(e) motion and remanded to the district court to conduct a hearing and make findings of facts and conclusions of law. Upon remand, the district court appointed counsel for Burks and an evidentiary hearing was conducted with regard to the administrative forfeiture. The district court found that, because the notices of intent to administratively forfeit were properly given and no claims were filed, the administrative forfeiture was thus proper. Thus, the government’s motion for summary judgment was granted. The Sixth Circuit found that the government provided undisputed evidence that mailed notice of its intent to forfeit the property was served on Burks’ retained counsel, which satisfied due process even though Burks was not actually served. Affirmed. U.S. v. Burks, 2002 WL 31412403 (6th Cir. 2002).

6th Circuit rules that after government failed to give proper notice of forfeiture, it was proper for government to commence a civil forfeiture proceeding. (610) Defendant pleaded guilty to drug and money laundering charges. After sentencing, he filed a F.R.Crim.P. 41(e) motion for return of seized currency. The district court found that the government had failed to give proper notice of the forfeiture of the cash, set the forfeiture aside, but also ordered the government to return the cash or commence a civil forfeiture proceeding. The government filed a forfeiture action, prevailed, and the defendant appealed. The Sixth Circuit held that the judicial forfeiture, combined with his criminal sentence, did not violate the Double Jeopardy Clause. The Sixth Circuit also held that it was not error to allow the government to initiate judicial forfeiture proceedings after the initial notice was found to be improper. Thus, the district court was affirmed. U.S. v. Campbell, 2001 WL 13450678 (6th Cir. 2001) (unpublished).  

6th Circuit holds motion for return of property barred by doctrine of laches. (610) During defendant’s arrest on various drug and weapons offenses, police seized $41,717.00 in cash intended to be used to purchase cocaine. The district court dismissed his civil action requesting return of the seized funds, concluding the motion was barred by the six-year statute of limitation applicable to suits against the United States and also barred by the doctrine of laches. The 6th Circuit affirmed, reasoning that defendant failed to act diligently with respect to the return of the seized property, and the government was prejudiced by the delay because the time to institute a judicial forfeiture claim had expired and thus the government is now precluded from pursuing a civil judicial forfeiture action against the currency.  U.S. v. Smith, 2000 WL 1872051 (6th Cir. 2000) (unpublished opinion).

6th Circuit rules government is not required to show notice actually reached inmate to satisfy requirements of due process. (610) Defendant pleaded guilty to drug and money laundering counts. Citing Fed. R. Crim. P. 41(e), defendant subsequently filed a motion for return of a gold chain and 1995 Mercedes Benz that were seized during the execution of a search warrant at his place of business. The district court denied defendant’s motion. The 6th Circuit affirmed, reasoning defendant had actual notice because he was present during the execution of the search warrant. Furthermore the Court found that DEA sent notices for each item by certified mail to defendant at his federal prison address and to his attorney of record, each of which was signed as received. The Court held that this constituted constitutionally sufficient notice, and government was not required to show that the mail actually reached claimant in order to satisfy due process requirements. U.S. v. Campbell, 2001 WL 111583 (6th Cir. 2001) (unpublished opinion).

6th Circuit denies Rule 41(e) motion where claimant lacked a colorable defense to forfeiture. (610) Claimant was convicted of drug and firearms charges, incarcerated, and fined. The government also administratively forfeited $40,191 in cash. Roughly four years after his conviction, claimant filed a motion for return of the cash pursuant to Rule 41(e), Fed. R. Crim. P., alleging that he never received notice of the forfeiture. The government showed that notice had been mailed to and received by the institution where claimant was held, but could not show that the notice was actually given to claimant. The Sixth Circuit confirmed that the district court had jurisdiction to review such collateral attacks on the procedural regularity of administrative forfeitures. The court also noted a split among the circuits on whether proof of actual delivery to an incarcerated claimant is necessary, but declined to decide the issue. Rather, the court upheld the forfeiture because claimant had actual notice of the seizure, if not of the forfeiture proceedings, and lacked a colorable defense to the forfeiture. At claimant’s criminal sentencing, the trial judge found that the money at issue was drug proceeds, and claimant did not dispute this finding. U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished). xe "U.S. v. Poe, 205 F.3d 1342 (6th Cir. 2000) (table) (unpublished)."
6th Circuit refuses to order return of liquor held by U.S. for 4 years without seeking civil or criminal forfeiture. (610) In May 1993, U.S. Customs officers seized thousands of liquor bottles from petitioners’ warehouse as part of an investigation into liquor and cigarette smuggling. In the fall of 1995, petitioners filed and the district court denied a Rule 41(e), Fed. R. Crim. P., motion for return of the liquor. In January 1996, Customs issued a Notice of Seizure, and petitioners filed a claim and cost bond, thus triggering the U.S. Attorney’s obligation under 19 U.S.C. §1608 to “proceed to a condemnation of the … property in the manner prescribed by law.” The U.S. Attorney’s Office took no action. In April 1996, petitioners renewed, and the district court again denied, their motion for return of property. The Sixth Circuit found the government’s assertion that it was engaged in a continuing investigation of potential criminal violations was a “continuing interest” in the property sufficient to support its continued retention by the government. Moreover, under Michigan law, the liquor was contraband and thus petitioners had no property right in it. Judge Moore concurred in the result because the liquor was contraband, but found the lengthy impoundment of the property without any movement by the government to resolve its status raised due process concerns. Stillman v. U.S., 121 F.3d 709 (6th Cir. 1997) (table) (unpublished).xe "Stillman v. U.S., 121 F.3d 709 (6th Cir. 1997) (table) (unpublished)."
 SEQ CHAPTER \h \r 1Seventh Circuit holds that prisoner’s Rule 41(g) motion was timely filed, since such motions filed after criminal proceedings or civil-forfeiture proceedings have concluded are subject to six-year statute of limitations. (610)  A federal prisoner appealed from an order denying the return of cash, guns, and other personal property he alleged were seized during an investigation leading to his arrest and conviction for his participation in a cocaine conspiracy. The indictment included a four-page forfeiture allegation directed at, among other things, $1,445.18 in cash and three guns. After a jury convicted the defendant Suggs, his counsel affirmatively waived Suggs's rights to the cash and guns.  Suggs appealed his convictions, which were affirmed, however Suggs did not challenge the forfeiture of his property in his direct appeal.  Nearly two years later, he filed a motion under his criminal case number for return of his property. The list of items allegedly seized not only included the cash and guns, but also jewelry, clothing, electronics, photos, and his driver's license. The district court informed Suggs that his motion must be refiled as a civil action, and then dismissed Suggs's complaint sua sponte, holding that he waited five years to bring the lawsuit and thus was barred by the doctrine of estoppel. The court of appeals construed the district court's order as applying the defense of laches, which is a form of equitable estoppel.  It then held that dismissal based on an affirmative defense is appropriate only where the validity of the defense is apparent from the face of the complaint and so unmistakable that the action is frivolous.  The court noted that Rule 41(g) is not a proper basis to seek the return of property forfeited during a criminal proceeding, and that a criminal forfeiture is part of the criminal sentence, and can only be challenged on direct appeal, and if not raised then, it is waived.  Since the cash and guns were forfeited as part of Suggs's criminal sentence, and because he did not challenge that forfeiture in his direct appeal, the court affirmed the district court's judgment with respect to the cash and guns. Rule 41(g) may be invoked, however, to seek the return of property that was seized but not forfeited. The government admitted that the balance of the property was not forfeited in the criminal proceeding and was never the subject of a civil or administrative forfeiture proceeding. Thus Suggs properly relied on Rule 41(g) for the return of his remaining property, although the district court held that Suggs waited too long to file his motion. The government conceded on appeal, however, that Suggs's motion was timely filed. The court stated that motions raised under Rule 41(g) after criminal proceedings or civil-forfeiture proceedings have concluded are subject to a six-year statute of limitations. Suggs filed his Rule 41(g) motion well within the six-year window. Because Suggs did not allege that his delay caused prejudice to the government, the validity of laches was not apparent from the face of the complaint. The district court therefore erred in dismissing Suggs's complaint regarding his remaining property.  Finally, since the record is silent as to whether the government ever seized anything other than the cash and guns, on remand the court held that the district court should develop the record to determine whether the government ever seized that property.  Suggs v. U.S., 2007 WL 4180610 (7th Cir. 2007) (November 28, 2007).

 SEQ CHAPTER \h \r 1Seventh Circuit holds that Rule 41(g) mandates return of property only if in the possession of the government, but remands to district court to determine evidence as to status of property. (610) Two armed men robbed the Land of Lincoln Credit Union in Decatur, Illinois, of $113,000. Nine days later one of the suspected robbers was found shot to death. The investigation of the robbery and murder led the police to the defendant, who was staying at a house in Decatur. The Macon County Sheriff's Department searched the house and seized $49,312 in currency and two cars the defendant had purchased with cash within days of the robbery. A jury found him guilty of drug and firearms offenses and he was sentenced to a term of 327 months' imprisonment to be followed by a consecutive term of life imprisonment. The district court also imposed a special assessment of $300, but the sentence made no reference to any restitution or forfeiture of the items seized from his home. The defendant filed a motion under Federal Rule of Criminal Procedure 41(g) demanding return of unspecified property seized in connection with that prosecution, attaching a letter from the Illinois State's Attorney for Macon County, which informed him that property had been handled by federal authorities. The government replied that the motion should be denied on the ground that it no longer possessed any of the items, because, in addition to the drugs and other items, both cars had been forfeited judicially in proceedings in the Central District of Illinois, a portion of the currency had been used as evidence in the criminal trial and subsequently turned over to the Macon County Sheriff's Department for state forfeiture proceedings and the remaining $31,982 had been turned over to the FBI for its investigation into the robbery, which subsequently returned the money to the Credit Union. Although the government provided no evidence supporting these assertions, the district court denied the defendant’s motion. On appeal, the Seventh Circuit stated that Rule 41(g) permits only the recovery of property in the possession of the government; however, whether the government still possesses the property at issue is a question of fact, and the district court must receive evidence on any factual issue necessary to decide the motion, meaning any factual determinations supporting the court's decision must be based on evidence received. In this case, the district court received no evidence regarding the government's possession of the property. Arguments in a government brief, unsupported by documentary evidence, are not evidence. Thus, the district court failed to receive evidence to support its factual determinations as required by Rule 41(g), and the court vacated the judgment and remanded for the district court to receive evidence and make the appropriate factual findings regarding the status of the property. U.S. v. Stevens, 2007 WL 2458018 (7th Cir. 2007) (August 31, 2007).

7th Circuit holds that appeals from Rule 41(e) or​ders should be treated as civil for purposes of tim​ing appeal. (610) The dis​trict court denied defen​dant's motion under Fed. R. Crim. P. 41(e) for the re​turn of seized evidence. Losing parties in criminal cases have only 10 days to appeal under Rule 4(b), while defendant took 25 days. The 7th Cir​cuit found the appeal timely, ruling that ap​peals from orders granting or denying mo​tions under Rule 41(e) should be treated as civil appeals. U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992).xe "U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992)."
7th Circuit refuses to return seized weapon to felon who failed to provide evi​dence of ownership. (610) More than a year after defendant's conviction on armed rob​bery charges, the prosecu​tor filed a mo​tion asking the court's permission to destroy a gun defendant had in his possession when arrested. De​fendant filed a demand for the return of the gun, which the district court treated as a motion for return of seized evi​dence under Fed. R. Crim. P. 41(e). The 7th Circuit affirmed the denial of the motion be​cause defendant failed to present evidence that he owned the gun. Records showed its sale by a gun shop, and the buyer reported that he traded the gun to a person other than defen​dant. Defendant failed to present evi​dence of his ownership of the gun be​cause he feared pro​secution for being a felon in pos​session of a firearm. A party who asserts the privilege against self-in​crimination must bear the consequence of a lack of evidence. U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992).xe "U.S. v. Taylor, 975 F.2d 402 (7th Cir. 1992)."
8th Circuit requires evidentiary hearing in Rule 41(e) proceedings unless there is no factual dispute regarding the claimant’s lack of entitlement. (610) Defendant was convicted of methamphetamine and firearm offenses. Defendant then filed a motion for return of property seized from his residence, including weapons, triple-beam scales, commercial product containers with false bottoms, books on producing methamphetamine, etc. (None of these items had been subject to a forfeiture proceeding). The district court summarily denied the motion stating that returning firearms and drug-related materials to an “individual convicted of distribution of meth​amphetamine would amount to a mockery of the law.” The Eighth Circuit reversed in part and affirmed in part. As to the weapons, defendant was a felon and therefore not entitled to their return under any showing. As to the drug-related property, however, the panel noted that, so long as there was any genuine factual dispute, Rule 41(e) requires a hearing in which the court “receives evidence.” Because these items were not “contraband per se,” defendant was entitled to make his case before the court. The panel explicitly rejected the government's argument that defendant was not entitled to a hearing based upon the doctrines of derivative contraband or “unclean hands.” Nevertheless, the government would be entitled to argue its derivative contraband theory at the Rule 41 hearing. U.S. v. Felici, 208 F.3d 667 (8th Cir. 2000). xe "U.S. v. Felici, 208 F.3d 667 (8th Cir. 2000)." 

Ninth Circuit holds that plaintiff is entitled to payment of interest on seized currency that is returned to her, even where the government did not file a judicial forfeiture proceeding against the money. (610) (860)  Plaintiff sued the United States and others asserting several claims arising from a search of her residence and the seizure of $75,800 of her savings. Plaintiff had submitted administrative claims contesting the seizure of the money, which the DEA referred to the United States Attorney. After the 90-day statutory period expired, and the government failed to institute a timely judicial forfeiture proceeding or request an extension of time, Plaintiff filed a motion seeking return of the money plus interest. Although the government initially opposed the motion, it returned the money, and Plaintiff withdrew her motion before the district court had a chance to rule on it, and the case was dismissed. The United States never paid interest to Plaintiff on the money for the period during which it held the currency.  In her lawsuit Plaintiff sought interest on the money under CAFRA, the Ninth Circuit’s holding in U.S. v. $277,000, and the Administrative Procedure Act. The district court granted the government’s motion to dismiss her claims for interest with prejudice.  On appeal, the Court said that in $277,000, which predated the enactment of CAFRA by about five years, it held that sovereign immunity does not bar a claim against the United States for interest on wrongfully seized money. In reaching that conclusion, it acknowledged that although the general rule is that interest cannot be recovered in a suit against the government in the absence of an express waiver of sovereign immunity, that rule was applicable to inchoate interest, as an item of damages in a forfeiture action. By contrast, the payment of interest on wrongfully seized money is not a payment of damages, but instead is the disgorgement of a benefit actually and calculably received from an asset that the government has been holding improperly.  As a result, no express waiver of sovereign immunity was necessary, and the plaintiff was entitled to the payment of interest actually or constructively earned by the government during the period the asset was wrongfully held.  The government argued, as the district court held, that Plaintiff is not entitled to interest unless the court orders the government to return the money. However, the Court held that interest earned, whether actually or constructively, is part of the res that must be returned to the owner. Thus, Plaintiff had a right to the interest even in the absence of a court order and, moreover, the right existed in the absence of an express waiver of sovereign immunity. The government’s voluntary return of Plaintiff's money, along with its concession that it did not have a right to the money, obviated the need for a court order to that effect. Under the government's rationale, it could avoid the disgorgement of interest-no matter how long it wrongfully held funds-by voluntarily returning seized money at the very last minute before such an order is entered. The government also argued that CAFRA, as a comprehensive statute governing forfeiture procedures, superseded  $277,000 and does not provide for the return of interest in these circumstances. However, the Court held that it was clear from the statutory text that the interest payment provision of CAFRA, is triggered only when the government institutes civil forfeiture proceedings. Moreover, considering CAFRA’s overall statutory scheme, the Court found the government's position inconsistent, since its failure to file a timely complaint would result in an inability to pursue forfeiture, but would yield the benefit of accrued interest on the improperly seized property, a benefit that only increases if the government refuses to comply with the law and return the property, an irrational result.  Thus, the district court improperly dismissed Plaintiff's claim for interest on the seized money. Carvajal v. U.S., 521 F.3d 1242 (9th Cir. 2008) (April 11, 2008).
9th Circuit holds that F.R.Crim.P. 41(e) motion should have been treated as a complaint filed under the F.R.Civ.P. (610) Claimant was dating a drug dealer, and her house was searched and $3,000 in cash and other items were seized by DEA. Her boyfriend was arrested and convicted of federal drug charges, but she was never charged or arrested. DEA nonetheless administratively forfeited the cash and gun taken from her apartment. After his conviction, she filed a F.R.Crim.P. 41(e) motion for the return of her property, alleging that DEA had not provided her with adequate notice of the forfeiture proceedings. The district court denied the Rule 41(e) motion, and she appealed. The 9th Circuit held that a Rule 41(e) filed when no criminal proceeding is pending is treated as a civil complaint seeking equitable relief. But the 9th Circuit was unable to determine whether the claimant had actual notice of the impending forfeiture. Reversed and remanded for further proceedings. U.S. v. Ritchie, 2003 WL 22004994, (9th Cir., Aug. 26, 2003).

9th Circuit rules that valuation date for valuing seized property is date when property was sold. (610) The government commenced a civil forfeiture action against real property and agreed with the lender banks that it would pay the entire unpaid principal on the loans, plus interest, upon a final judgment of forfeiture. The government then obtained a default judgment of forfeiture, paid the banks, and sold the real property. Shortly thereafter, the former owner filed a Rule 41(e) motion for return of the sold real property, another parcel of real property, and three vehicles. In its response to the Rule 41(e) motion, the government conceded that it had violated the owner’s due process rights under Marolf, and the owner was entitled to any equity he held in the real property. (The motion was denied as to the second real property and the vehicles.) The 9th Circuit found that the defendant was entitled to the money equivalent of the sold real property as of the sale date. However, because on that date the debt attributable to the property exceeded the defendant’s equity in it, the government owed no damages. Affirmed. U.S. v. Marshall, 2003 WL 21697965 (9th Cir., July 23, 2003).

9th Circuit says convicted felon may designate family member to receive seized firearms. (610) Defendant collaterally attacked his narcotics trafficking conviction, pursuant to 28 U.S.C. §2255, and also sought return, pursuant to Rule 41(e), Fed. R. Crim. P., of various property seized during the investigation. The Ninth Circuit denied the §2255 motion, but found that the Rule 41(e) motion could be entertained as a request for equitable relief despite the absence of a pending criminal proceeding. The court found the district judge did not abuse his discretion in refusing to return items of property as to which there were disputes about ownership. However, the court also ruled that, even though defendant could not as a convicted felon legally possess the two seized firearms, the government was not for that reason entitled to keep them permanently. Instead, defendant was entitled to designate a family member to receive the return of the weapons. U.S. v. Moore, 188 F.3d 516 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Moore, 188 F.3d 516 (9th Cir. 1999) (table) (unpublished)."
9th Circuit finds Rule 41(e) motion barred by statute of limitations. (610) Defendant filed a motion under Rule 41(e), Fed. R. Crim. P., seeking return of over $6 million forfeited in connection with his convictions for cocaine manufacturing, tax evasion, and currency export violations. Because the motion was filed after the conclusion of the criminal case, the district court construed it as one brought under Fed. R. Civ. P. 60(b). He alleged that the government had not provided him with timely notice of the pending forfeitures. The Ninth Circuit found he had received actual notice six years before filing his motion, and therefore his motion was barred by the statute of limitations. 28 U.S.C. §2401(a). U.S. v. Roca-Suarez, 152 F.3d 931 (9th Cir. 1998) (table) (unpublished).xe "U.S. v. Roca-Suarez, 152 F.3d 931 (9th Cir. 1998) (table) (unpublished)." 

9th Circuit affirms denial of motion for return of property held by state authorities. (610) Six years after his conviction on federal drug charges, defendant filed a Rule 41(e) motion for return of property seized during the criminal investigation. The Ninth Circuit observed that, although the property was seized during the execution of a federal search warrant, it was held, and ultimately disposed of, by California state authorities who had been cooperating in a joint federal-state task force. Consequently, defendant’s remedy, if any, lay in state court. U.S. v. Roberts, 114 F.3d 1196 (9th Cir. 1997).xe "U.S. v. Roberts, 114 F.3d 1196 (9th Cir. 1997)."
9th Circuit rejects motion for return of cash where notice adequate and defendant lacked standing. (610) Defendant pled guilty to narcotics trafficking. The DEA seized and later administratively forfeited cash, cashier’s checks, and cars in connection with the investigation. Following his conviction, defendant filed a motion for return of several different parcels of seized cash and a car under Rule 41(e), Fed. R. Crim. P. The Ninth Circuit rejected his claim of inadequate notice of forfeiture. The government provided notice by publication and sent written notice to defendant’s last known address and to the U.S. Marshals Service (because defendant was in custody). These efforts were sufficient whether defendant received actual notice or not. In addition, the court found that defendant had failed to establish standing to seek return of two parcels of money seized from another person’s residence. Defendant’s conclusory claims of ownership were insufficient to show standing. U.S. v. Hinojosa, 120 F.3d 269 (9th Cir. 1997) (table) (unpublished).xe "U.S. v. Hinojosa, 120 F.3d 269 (9th Cir. 1997) (table) (unpublished)."
9th Circuit holds government need not return seized property that state has forfeited or levied on for state taxes. (610) In response to defen​dant’s motion for return of seized property under Fed. R. Crim. P. 41(e), the government agreed to return all non-contraband property except (1) property that had been forfeited pursuant to Idaho state forfeiture law; and (2) property that was subject to an Idaho state tax levy. The district court agreed that the government need not return property that had been seized or levied on by the state of Idaho, stating that defendant’s remedy, if any, lay in state court. On appeal, the Ninth Circuit affirmed. Under U.S. v. Martinson, 809 F.2d 1364, 1369 (9th Cir. 1987), a Rule 41(e) motion cannot be used to obtain property that is subject to federal forfeiture, and under U.S. v. Freedman, 444 F.2d 1387, 1388 (9th Cir.), cert. denied 404 U.S. 992 (1971) an IRS tax levy will defeat a Rule 41(e) motion. The same rule applies to state forfeitures and tax levies. U.S. v. Fitzen, 80 F.3d 387 (9th Cir. 1996).xe "U.S. v. Fitzen, 80 F.3d 387 (9th Cir. 1996)."
9th Circuit says U.S. cannot be ordered to return property, absent possession or co​operation in seizure. (610) Following de​fendant's arrest on state charges, the Beverly Hills police obtained a search warrant for his hotel room, and found a firearm and ammu​nition as well as other items. The firearm and ammunition were turned over to the U.S. and defendant was convicted in federal court of being a felon in possession of a firearm. After his convic​tion, defendant filed a motion pursuant to Rule 41, Fed. R. Crim. P. for re​turn of the other property seized by the Bev​erly Hills police. Judges Schroeder, Brown​ing and Fletcher found no basis to conclude that the Beverly Hills police were acting as federal agents at the time of the search. Ab​sent actual coop​eration between federal and state law enforcement agencies in either ob​taining the warrant or conduct​ing the search itself, the federal government cannot be or​dered to return property. The district court's order to return the property was vacated. U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993).xe "U.S. v. Huffhines, 986 F.2d 306 (9th Cir. 1993)."
9th Circuit holds that third party may at​tach property held by the court in custodia legis. (610) Certificates of deposit totaling almost a million dollars were held by the district court in custodia legis. One of defendant's credi​tors obtained a writ of attachment from the district court, and thereafter the court denied the de​fendant's Rule 41(e) motion. Judges Thomp​son, Wallace and O'Scannlain upheld the writ of attachment, noting that although funds in the registries of federal courts are not as a general rule sub​ject to writs of attachment or gar​nishment, the rule does not apply where the court in whose custody the property is lo​cated is the court that autho​rizes the writ. Accord​ingly, de​fendant's Rule 41(e) motion was prop​erly denied and the funds in excess of fines and restitution were properly dis​persed to the creditor. U.S. v. Van Cauwenberghe, 934 F.2d. 1048 (9th Cir. 1991).xe "U.S. v. Van Cauwenberghe, 934 F.2d. 1048 (9th Cir. 1991)."
9th Circuit holds that administrative forfei​ture remedy bars reliance on Rule 41 equi​table relief. (610) Appel​lant argued that the district court was required to return the seized prop​erty pursuant to his motion under Rule 41(e) Fed. R. Crim. P., upon the dismissal of the crimi​nal action for lack of prob​able cause to arrest him. The 9th Circuit rejected the argu​ment, holding that appellant had a remedy at law pur​suant to the administrative for​feiture scheme set forth in 19 U.S.C. §1608. It was not clear from the present record whether the ap​pellant lost the opportunity to invoke the ap​propriate statutory remedy provided by 21 U.S.C. §881-1(c) by failing to follow the procedures set forth in that statute and 19 U.S.C. §1608. But "[f]ailure to comply with a remedy at law does not make it inade​quate so as to require the district court to exer​cise its equitable jurisdic​tion." U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990).xe "U.S. v. Elias, 921 F.2d 870 (9th Cir. 1990)."
9th Circuit holds good faith exception to ex​clusionary rule applies to Rule 41(e) motions. (610) The 9th Cir​cuit held that the good faith exception to the exclu​sionary rule applies to mo​tions under Fed. R. Crim. P. 41(e) to return seized property. Center Art Galleries-Hawaii, Inc. v. U.S., 875 F.2d 747 (9th Cir. 1989). xe "Center Art Galleries-Hawaii, Inc. v. U.S., 875 F.2d 747 (9th Cir. 1989). "
9th Circuit explains proper procedure to re​cover seized property. (610) If property has been seized without for​feiture or criminal pro​ceedings being filed, an aggrieved person may file a motion under 41(e), F. R. Crim. P. to re​cover the property and suppress the evidence. This may trigger the filing of a civil forfeiture complaint. Once the civil forfeiture proceeding is filed, the Rule 41 proceeding must be dis​missed because Federal Rule of Criminal Pro​cedure 54(b)(5) expressly provides that the Criminal Rules are not applicable to civil for​feitures. At that point, however, "summary judgment is an available and appropriate pre​trial remedy to challenge the legality of a seizure under the Fourth Amendment in a civil for​feiture pro​ceeding." U.S. v. U.S. Currency, $83,310.78, 851 F.2d 1231 (9th Cir. 1988).

10th Circuit holds that sovereign immunity bars the defendant’s Rule 41(e) motion for return of property no longer in possession of the government. (610) The defendant pled guilty to conspiracy to possess with intent to distribute more than 100 kilograms of marijuana and was sentenced to 121 months imprisonment. Defendant’s Cessna airplane, $4,510 in U.S. currency, an ICOM portable transceiver, and three million Mexican pesos were administratively forfeited. The defendant filed a pro se motion for return of property pursuant to Rule 41(e), which the district court denied. After two appeals and remands and another denial of his motion, the defendant argued in a third appeal for the return of the four items seized from him, if obtainable, or their monetary equivalent. At oral argument, the government stated it was no longer in possession of the subject property. The 10th Circuit stated, sua sponte, that the question was whether sovereign immunity bars an award of monetary damages against the government in a Rule 41(e) action when the property cannot be returned, noting that it had not yet addressed the issue in a published opinion and the remaining circuits were split, with the majority finding that monetary damages against the government in a Rule 41(e) action are barred by sovereign immunity. Siding with the majority because the minority’s holdings rested in large part on equitable considerations, the Court held that fairness or policy reasons cannot by themselves waive sovereign immunity. Thus, to the extent the government is no longer in possession of the property and the defendant seeks monetary relief, sovereign immunity bars his claim and the Rule 41 motion should be dismissed for lack of subject-matter jurisdiction. Clymore v. U.S., 415 F.3d 1113 (10th Cir. July 5, 2005).

10th Circuit affirms denial of Rule 41(e) motion where claimant had adequate remedy at law. ((610) The government filed a civil in rem complaint to forfeit $96,438 from the defendant, and his counsel filed an unverified answer but failed to file a timely verified claim. The district court granted the government’s motion to strike the answer and for judgment on the pleadings and denied the defendant’s motion to enlarge time to file notice of claim and answer. Then in the context of his criminal case, defendant filed a Fed.R.Crim.P. 41(e) motion for return of the seized monies, which the district court denied. The Tenth Circuit held that CAFRA applies only to civil forfeiture proceedings after August 2000, while the forfeiture action against defendant’s monies was filed in August 1999. Additionally, even were there a basis for equitable relief in this case, it would be foreclosed to defendant because he had an adequate remedy at law. The Tenth Circuit noted that defendant could have made a timely appeal of the district court’s adverse orders, but his alternative route under Rule 41(e) is foreclosed by Tenth Circuit controlling law. Denial of Rule 41(e) motion was affirmed. U.S. v. Wayt, 2002 WL 1803856 (10th Cir. 2002) (unpublished).

10th Circuit holds that proper venue for a Rule 41(e) motion is in the district where property was seized. (610) Defendant was arrested and charged in Colorado and charged, but he fled the jurisdiction and was apprehended in Kansas. When he was arrested in Kansas, Marshals seized currency, traveler’s checks, and a money order. Defendant was charged with bank fraud, uttering and possessing a counterfeit security, and failure to appear. The counts were severed and defendant was convicted in separate trials on the various counts. He filed in Colorado various Fed. R. Civ. P. 41(e) motions seeking the return of the property that was seized from him in Kansas. Pending resolution of the Rule 41(e) motions, the government filed, in the District of Kansas, a civil forfeiture action alleging that the property was involved in, or the proceeds of, an act of bank fraud that was not an issue in the District of Colorado prosecution. The district court denied the Rule 41(e) motions for lack of jurisdiction. The 10th Circuit affirmed ruling that the District of Colorado never had any control over the property defendant sought to recover. The proper venue for a Rule 41(e) motion is in the district where the property was seized. United States v. Akers, 215 F.3d 1089 (10th Cir. 2000)

10th Circuit holds issues of material fact preclude summary judgment in favor of government on equitable estoppel and laches theories. (610) The government administratively forfeited a $300,000 check issued to the claimant for the sale of property on grounds that claimant originally purchased the property with $220,000 in drug proceeds. Following the administrative forfeiture, a judicial forfeiture action was filed against the property in another federal district, where a default judgment was entered declaring that claimant had forfeited all rights in the property. Approximately four years later, claimant filed a motion in the district where the check was seized and administratively forfeited requesting return of the currency, alleging his due process rights to challenge the administrative forfeiture were violated because of inadequate notice. The district court denied the motion, reasoning that claimant’s rights to the property were extinguished in the judicial forfeiture action. The 10th Circuit reversed, holding that the district court erred in determining that the judgment entered in the judicial forfeiture action remedied the defects in the administrative forfeiture of the $300,000 check. Furthermore, the Court held that issues of material fact precluded summary judgment in favor of the government on either an estoppel or laches theory. U.S. v. Kadonsky, 2001 WL 113825 (10th Cir. 2001) (unpublished opinion).

10th Circuit rules defendant who agrees to forfeiture in plea lacks standing to contest that forfeiture. (610) Defendant pled guilty to firearms offenses. As part of his plea agreement, he agreed not to contest forfeitures of certain weapons and other property. He nonetheless filed a Rule 41(e), Fed. R. Crim. P., motion for return of the property, claiming that his corporation had an ownership interest in the property which was not waived by his personal plea agreement. The Tenth Circuit did not resolve the corporation’s claim. Rather, it held that defendant himself lacked standing to contest the forfeiture by virtue of his plea agreement. U.S. v. Le, 173 F.3d 1258 (10th Cir. 1999).xe "U.S. v. Le, 173 F.3d 1258 (10th Cir. 1999)."
10th Circuit says improper notice voids forfeiture which may not be refiled beyond statute of limita​tions. (610) The government administratively forfeited an airplane, cash, and communications equip​ment, but failed to provide constitutionally adequate notice to the owner. The owner pleaded guilty to marijuana trafficking, and thereafter sought return of the property pursuant to Rule 41(e), Fed. R. Crim. P. The Tenth Circuit held that the absence of adequate notice rendered the forfeiture “void.” Therefore, said the court, since the statute of limitations for filing a judicial forfeiture action against the property had now expired, no such action could be instituted and the property must be returned. [Ed. Note: In a prior decision, U.S. v. Deninno, 103 F.3d 82 (10th Cir. 1996), the Tenth Circuit found a lack of proper notice, but rather than declaring the forfeiture void, examined claimant’s substantive defenses to the forfeiture, found them meritless, and upheld the forfeiture. The panel in the present case unconvincingly distinguishes Deninno on the ground that, in Deninno, the statute of limitations had not run. If, as the court insists in this case, a forfeiture is void ab initio whenever constitu​tionally inadequate notice is given, then in Deninno there could have been no valid forfeiture order for the court to affirm. Either Deninno or the present opinion is correct; both cannot be. The court here also disagreed with two contrary holdings from other courts on the effect of an expired statute of limitations. See, Boero v. DEA, 111 F.3d 301 (2d Cir. 1997), and U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).] Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit holds plea agreement barred challenge to forfeiture even after statute of limitations ran. (610) Defendant pled guilty to drug crimes and, as part of his plea agreement, promised to sell a house in Aspen, turn over half the proceeds to the government, and not contest forfeiture of those funds. Defendant sold the house and turned over the money as agreed, but the government failed to institute a forfeiture action against it. Once the statute of limitations for doing so ran, defendant filed a Rule 41(e) motion for return of the money. The Tenth Circuit agreed that the government had obtained possession, but not ownership, of the funds, and that in order to obtain ownership a judgment of forfeiture was necessary. However, a claim that the statute of limitations for a civil action has expired is an affirmative defense, and defendant had agreed not to contest forfeiture of the money. Accordingly, he was not entitled to any equitable remedy under Rule 41(e). To afford such a remedy would require the court to “ignore [defendant’s] own breach of the agreement.” U.S. v. Grover, 119 F.3d 850 (10th Cir. 1997).xe "U.S. v. Grover, 119 F.3d 850 (10th Cir. 1997)."
10th Circuit says civil forfeiture may not be attacked in §2255 or Rule 41(e) motion. (610) Petitioner convicted for selling drugs. The government filed a civil forfeiture action against his property and obtained summary judgment. Petitioner did not appeal. Four years later, he filed a motion under 28 U.S.C. §2255 seeking to overturn the forfeiture verdict. The Tenth Circuit ruled the district court lacked jurisdiction because §2255 may not be used to collaterally attack a civil forfeiture. The proper vehicle is direct appeal. Similarly, the district court was correct in declining to construe the petition as a motion under Rule 41(e), Fed. R. Crim. P., because that rule does not apply to civil property forfeitures. U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished).xe "U.S. v. Murphy, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished)."
11th Circuit finds tardy Rule 41(e) motion was properly denied. (610) The DEA conducted an adoptive forfeiture of cash seized from claimant’s vehicle by Georgia state troopers. Claimant did not contest the adminis​trative forfeiture, despite receiving notice by certified mail. Five years later, he filed a motion pursuant to Fed. R. Crim. P. 41(e) seeking return of the funds. The Eleventh Circuit held that Rule 41(e) does not authorize the return of civilly forfeiture property. Even if claimant’s pleadings were liberally construed as a civil action for equitable relief, the district court would have jurisdiction in only two circum​stances: (1) if a federal agency declined to consider an exercise of its own discretion, or (2) if “petitioner’s conduct and the merits of his petition require judicial review to prevent manifest injustice.” Neither circumstance was present here. Claimant never filed a petition for remission or mitigation of the forfeiture. Similarly, claimant received notice of the administrative forfeiture, but never sought to protect his rights by contesting the forfeiture. The district court lacked jurisdiction to entertain claimant’s petition. U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999).xe "U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999)."
11th Circuit says court’s retaining bribe money was not double jeopardy despite acquittal. (610) Defendant was acquitted of paying a $240,000 bribe to an IRS official through a middleman. He claimed that he intended the payment as settlement of his much larger tax obligation. Following the acquittal, he sought return of the portion of the alleged bribe that was held by the government (approximately $85,000). The Eleventh Circuit held that Rule 41(e) did not govern such a request, and that 18 U.S.C. §3666 required defendant to prove by a preponderance that the money was his and had not been paid or tendered as a bribe. The court ruled that extending §3666 to this case did not constitute double jeopardy despite defendant’s earlier acquittal. Rather, §3666 is “a remedial, not a punitive, measure,” and it functions like the civil forfeiture statutes upheld against double jeopardy challenges in U.S. v. Ursery, 518 U.S. 267 (1996) (holding that “in rem civil forfeitures are neither ‘punishment’ nor criminal for purposes of the Double Jeopardy Clause). U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997).xe "U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997)."
11th Circuit finds acquitted bribery defendant must prove money was not a “bribe.” (610) Defendant was acquitted of paying a $240,000 bribe to an IRS official through a middleman. He claimed that he intended the payment as settlement of his much larger tax obligation. Following the acquittal, he filed a motion under Rule 41(e), Fed. R. Crim. P., to return the portion of the alleged bribe that was held by the government. The Eleventh Circuit held that Rule 41(e) did not apply because (1) the government did not obtain the money by “an unlawful search and seizure,” and (2) the money was not “seized” at all; defendant gave it to an IRS official through a third party. Instead, disposition of the money is governed by 18 U.S.C., §3666, which directs that bribe money received in evidence shall, at the conclusion of the case, be deposited in the court registry and disposed of by court order, subject to the right of a claimant to petition for its return under 28 U.S.C. §2042. The Eleventh Circuit went on to hold that, as a civil plaintiff under §2042, the defendant could not rely on his criminal acquittal, but must prove by a preponderance that the money was not a bribe. Finally, proceedings involving judicially-held funds are equitable in character, so the question of whether the money was a bribe will be decided by the district court, not by a jury. U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997).xe "U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997)."
11th Circuit holds Rule 41(e) motion is not proper method for recovery of property seized under forfeiture statute. (610) The govern​ment seized two cars and one boat belonging to the defen​dant on the ground that they were forfeitable. The govern​ment sent the defen​dant a notice of seizure, and he re​sponded with a motion for the return of seized property un​der Fed. R. Crim. P. 41(e). The motion was denied and he appealed. The 11th Circuit af​firmed, holding that the proper method of recov​ering seized property was to file a forfei​ture claim. Rule 41(e), which codifies a crimi​nal court's equi​table jurisdiction to return ille​gally seized evidence simply has no place in a civil in rem action, absent allegations of an ille​gal seizure or un​lawful police conduct. Fur​thermore, the short delay (two weeks) between the defendant's re​ceipt of the seizure notice and the institution of forfei​ture proceed​ings did not violate due process. U.S. v. Castro, 883 2d 1018 (11th Cir. 1989).xe "U.S. v. Castro, 883 2d 1018 (11th Cir. 1989)."
11th Circuit holds claimant may hasten forfei​ture pro​ceeding by equitable action. (610) If a claimant feels that the Immigration Service is dilatory in bringing a forfei​ture action, he may file an equitable ac​tion to compel the govern​ment to file such an action or to return the seized property. In addi​tion a motion under Fed. R. Crim. P. 41(e) for return of illegally seized proper​ty may be proper. Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988).xe "Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988)." xe "Gonzales v. Rivkind, 858 F.2d 657 (11th Cir. 1988). "
District of Columbia district court orders Clerk of Court to convert currency owner(s motion to set aside forfeiture into new civil action as if his motion initiated a new case. (610) (630)  The defendant was arrested when members of the District of Columbia Metropolitan Police Department attempted to serve him with a federal subpoena. The officers allegedly saw the defendant throw a black object away, observed him holding a knife, and asked him for his identification. After giving two false names, the defendant presented his real identification. The authorities searched a black bag found near where defendant had thrown the object and found inside a clear bag containing a white substance one of the officers believed to be cocaine, arrested him and seized $3,894.00 from his person. Defendant subsequently was indicted for possession with intent to distribute cocaine. The court later granted his motion to suppress evidence seized in the case, and the criminal case eventually was closed. Several weeks before the court granted the motion to suppress, the DEA sent written notice to the defendant that it was initiating civil administrative forfeiture proceedings to keep the money seized the night of his arrest.  The defendant did not respond to the notices, so the government declared the money forfeited. The defendant moved for the return of his property, apparently unaware that it already had been forfeited by the DEA. The motion did not explicitly rely on Rule 41(g) of the Federal Rules of Criminal Procedure, but the court construed it as a Rule 41(g) motion because it was filed in the underlying criminal case and because of the nature of relief sought. The court denied the motion without prejudice on the ground that the administrative forfeiture of the property deprived the Court of subject matter jurisdiction to address the motion, and also concluded that defendant's sole remedy under these circumstances was to bring a separate civil action and to file a motion to set aside forfeiture pursuant to 18 U.S.C. (983(e) of CAFRA.  The defendant appealed, but at some point before the D.C. Circuit ruled on his appeal, he also filed in the D.C. Circuit a motion to set aside the forfeiture under (983(e). The D.C. Circuit summarily affirmed the  denial of his Rule 41(g) motion but transferred his (983(e) motion to the district court for disposition in the first instance, which noted that it appeared the D.C. Circuit assumed that the district court could consider the (983(e) motion as a matter ancillary to his underlying (closed) criminal case. As the purpose of such a motion is to contest a civil forfeiture proceeding, however, the court concluded that it would be more proper, as a procedural matter, to transfer the defendant(s (983(e) motion to a new, separate civil action and proceed as if his motion initiated a new case. The court ordered the Clerk of the Court to open a new civil action and to transfer the (983(e) motion to the new civil action. U.S. v. Barnhardt, 2008 WL 2191217 (D.D.C. 2008) (May 27, 2008).

D.C. District Court says Rule 41(e) motion not proper to challenge civil forfeiture. (610) Claimants argued that the government seized $16,463.00 from their residence, but brought a forfeiture action against only $12,854.00. Claimants moved under Rule 41(e), Fed. R. Crim. P., for return of the remaining $3,609.00. The district court held that the Federal Rules of Criminal Procedure do not apply to civil forfeiture proceedings, and therefore claimants could not use Rule 41(e). Instead, claimants must seek relief under the Tucker Act, 28 U.S.C. §§1346(a)(2) and 1491(a)(1), or the Federal Tort Claims Act, 28 U.S.C. §2674 et seq. U.S. v. $12,854.00 in United States Currency, 1997 WL 335805 (D.C.D.C. 1997) (not reported in F.Supp.).xe "U.S. v. $12,854.00 in United States Currency, 1997 WL 335805 (D.C.D.C. 1997) (not reported in F.Supp.)."
California District Court refuses to return boat despite lack of notice, where no defense to forfeiture. (610) Defendant pled guilty to conspiracy to import marijuana aboard a sailboat. The DEA seized and administratively forfeited the boat in 1991, but only gave notice to a co-defendant, even though it was advised of defendant’s ownership interest. In 1995, defendant filed a §2255 motion attacking his conviction on the ground that the forfeiture of the boat was prior jeopardy. While the motion was pending, defendant did not attack the forfeiture because “he wanted the forfeiture to stand.” After the §2255 motion was denied in July 1996, defendant filed a Rule 41 motion for return of the boat. The district court held that forfeiture of the boat without notice to defendant violated due process and defendant’s Rule 41(e) motion was not barred by laches because the government suffered no prejudice from defendant’s delay. The court also ruled that a defendant need not have a meritorious defense to forfeiture to prevail on a due process motion, and the remedy was to allow defendant to contest the action on the merits. Nevertheless, in a final “Catch 22,” the court held that defendant’s admissions in his criminal case proved that the boat was forfeitable. Consequently, the court denied the motion for return of the boat. U.S. v. Marolf, 973 F.Supp. 1139 (C.D. Cal. 1997).

Georgia district court denies “hardship” motion for return of Jaguar pending civil forfeiture trial because claimant did not prove absence of vehicle prevented him from working and there was real risk it could be destroyed or damaged if returned and would depreciate in value while being used. (610) During a search incident to arrest, an officer discovered money and drugs in the claimant’s Jaguar. Money, drugs, and the Jaguar were seized and became the subjects of a civil forfeiture action. The claimant also was the subject of a criminal matter concerning these events in state court, and moved to stay the forfeiture action because he feared that continuation of the forfeiture proceeding would burden his right against self-incrimination in the state criminal matter. The federal government concurred that a stay was appropriate under 18 U.S.C. §981(g)(2), but also sought an interlocutory sale of the Jaguar to preserve its value and to save the costs currently paid to store it. The claimant opposed the sale and sought return of the Jaguar, alleging that withholding it would impose a hardship on him because it hindered his functioning as a used car salesmen, i.e., he had to rely on others to drive him to and from auctions where he purchased cars for resale. The Government opposed return, proposing instead that the Jaguar be sold and the proceeds held in escrow pending conclusion of the forfeiture action. The court noted that Section 983(f)(1) provides for the immediate release of seized property in which a claimant has asserted an interest under §983(a) if the claimant has a possessory interest in the property, the claimant has sufficient ties to the community to provide assurance that the property will be available at the time of the trial, continued possession by the government pending the forfeiture proceedings will cause substantial hardship to the claimant, such as preventing the functioning of a business or preventing an individual from working, and the claimant's likely hardship from continued possession by the government outweighs the risk that the property will be destroyed, damaged, lost, concealed, or transferred if it is returned to the claimant pending the proceeding. The claimant argued he had a possessory interest and substantial ties to the community, including family, a house, and a business in Atlanta, and that the government's possession of the Jaguar prevented him from working as a used car salesman and caused a hardship outweighing the risk that the Jaguar will be damaged or transferred. The court, however, held that his hardship allegations did not satisfy the statute. While the absence of the Jaguar could decrease the claimant’s profit margin, it did not prevent him from working since he admitted he has continued to work and operate his business without the Jaguar. On the other hand, there was a real risk the Jaguar could be destroyed or damaged if returned to the claimant, since he intends to use the Jaguar in his business and will depreciate in value. The government argued that the best way to preserve the value of the Jaguar was to sell it and retain the proceeds in escrow, to avoid further depreciation, obviate the risk damage, and avoid further storage expenses. Although the government's suggestion had some practical appeal, it did not cite sufficient authority showing that an interlocutory sale was appropriate. The Jaguar was not likely to deteriorate, or suffer vandalism or repossession, in the government's care. U.S. v. $6,787.00 in U.S. Currency, 2007 WL 496747 (N.D. Ga. 2007) (February 13, 2007).

Hawaii district court, despite government’s ex parte motions to extend deadline to file civil forfeiture complaint, denies motion for return of property because government claimed it was working “diligently” to complete its criminal investigation, there was no indication that it exhibited a serious disregard for the movants' constitutional rights, and movants did not demonstrate irreparable injury if property was not returned. (610) The movants claimed due process violations under the Fifth Amendment, arguing that the government illegally seized and detained their property without filing a civil forfeiture complaint in the time required and without filing a proper extension to file the complaint, as mandated under CAFRA, 18 U.S.C. §§983(a)(3)(A)-(3)(B). The Government filed two ex parte, sealed motions to extend the 90-day CAFRA deadline to file a civil forfeiture complaint against the property, a Hummer and $97,566.25, which movants claimed belonged to them. In those ex parte motions, the government made a good cause showing that the extensions of time were necessary because “the initiation of civil forfeiture proceedings at [that] time would jeopardize the on-going criminal investigation.” The movants also requested return of the property and interest, pursuant to 28 U.S.C. §§2465(b)(1)(B)-(C), and reasonable attorneys’ fees and costs. The motion was filed pursuant to Fed.R.Crim.P. 41(g); however, the court held that the Federal Rules of Criminal Procedure are not applicable to civil property forfeiture actions for violations of a federal statute, and the court could not construe the underlying proceedings as being criminal in nature, because the action arose from administrative, nonjudicial civil forfeiture proceedings by the DEA and CBP that were referred to the United States Attorney's Office for the District of Hawaii to initiate judicial forfeiture proceedings. The court acknowledged the request to return property may be construed as a “civil equitable proceeding.” To invoke that “unusual” power, the court considered four factors: 1) whether the Government displayed a callous disregard for the constitutional rights of the movant; 2) whether the movant has an individual interest in and need for the property he wants returned; 3) whether the movant would be irreparably injured by denying return of the property; and 4) whether the movant has an adequate remedy at law for the redress of his grievance. The movants argued that the existence of an on-going criminal investigation was not reason enough to retain property indefinitely. However, the court had not granted the government indefinite extensions, but granted the government more time to conclude its investigation on a “good cause” showing. The government claimed that it was working “diligently” to complete its criminal investigation, and thus there was no indication that the government exhibited a “callous” disregard, or any serious disregard, for the movants' constitutional rights. Moreover, the movants did not demonstrate an interest in or need for a return of the property, such as a need to drive the Hummer as transportation to and from work, and failed to establish irreparable injury. Finally, once the government initiates its civil and/or criminal judicial forfeiture proceedings, the movants may challenge the seizure of the property, constitutionally or otherwise, and may seek damages or injunctive relief as a remedy at law. The court concluded that the request to return property should have been included in the complaint, rather than in a motion, and dismissed the motion without prejudice. In re Application of Farrar, 2007 WL 601985 (D.Hawaii 2007) (February 21, 2007).

Illinois District Court denies Rule 41(g) motion, finding no due process violation. (610) DEA agents seized $380,000 in currency from claimant in Chicago. At the time of the seizure, agents provided claimant with a form entitled “Address Acknowledgement Receipt for Seized Property.” She wrote her British Columbia mailing address on the form. She was not charged criminally. A DEA agent spoke with claimant’s attorney twice and gave the agent the claimant’s contact information. DEA sent a notice to the claimant by certified mail at the address she had provided to them at the time of the seizure. When no administrative claim was filed, the DEA agent phoned the claimant’s attorney to tell him so. He stated that she had not received the claim form, so DEA faxed the attorney the form. DEA gave the attorney a 30-day extension to file the administrative claim. When no administrative forfeiture claim was filed, DEA declared the funds administratively forfeited. The claimant then filed a Fed.R.Crim.P. 41 (g) [Ed. Note: formerly Fed.R.Crim.P. 41(e)] motion to return the seized currency. The Northern District of Illinois district court found that the DEA notice was “reasonably calculated, under all the circumstances, to apprise [the claimant] of the pendency of the action and afford [her] the opportunity to present [her] objections.” Thus due process was satisfied. Actual notice was not required. Motion for return of property denied. U.S. v. Lobzun, 2004 WL 2056220 (N.D. Ill., Sept. 13, 2004).

Illinois District Court rules that claimant’s cause of action accrued at the time property was seized. (610) Defendant was convicted of money laundering and illegal structuring, and four years later he filed a F.R.Crim.P. 41(e) motion for return of property seized from him relating to the charges for which he was convicted. The seized assets including expensive cars, motorcycles, a man’s mink coat, beaver coat, and raccoon coat, $200,000 worth of jewelry, and various tracts of residential and commercial real estate. Various administrative and civil forfeiture proceedings were instituted. The government opposed the Rule 41(e) motion as time-barred because it was filed more than six years after the forfeiture proceedings concluded. The N.D.Ill. district court found that claimant had actual notice of the civil and administrative forfeiture proceedings at the time the proceedings took place. Because the six-year statute of limitations ran before he filed the Rule 41(e) motion, the motion was untimely filed and was denied. U.S. v. Sims, 2002 WL 1049426 (N.D Ill. 2002). 

Illinois District Court denies Rule 41(e) motion because claimant had actual or constructive notice of forfeiture proceedings and six-year statute of limitations had expired. (610) Defendant was convicted of multiple counts related to money laundering and illegal structuring of financial transactions. Defendant thereafter filed a motion pursuant to Fed. R. Crim. P. 41(e) for return of forfeited property, including numerous luxury vehicles, a man’s full-length mink coat, a man’s full-length raccoon coat, two residences, one ten-unit apartment building, one commercial building, and currency in excess of $6.2 million, claiming he did not receive notice of the forfeitures. With respect to civilly and administratively forfeited properties, the district court found that defendant either had actual or constructive notice. Furthermore, because the six-year statute of limitations under 28 U.S.C. §2401 had expired, defendant’s motion was untimely. U.S. v. Sims, 128 F. Supp. 2d 1182 (N.D. Ill. 2001).

Illinois District Court lacks jurisdiction over motion to return seized cash. (610) Plaintiff was stopped by Illinois State Police in possession of $600,000 in cash in two bags. Plaintiff disavowed knowledge of the contents of the bags or ownership of the money, claiming he had been paid $1,000 to deliver the bags to “Julio” and “Matteo.” Thereafter, plaintiff retained counsel and sought return of the money, first in state court and then, upon being advised that the money had been transferred to federal custody for forfeiture, by civil complaint in federal court. The district judge held that it lacked subject matter jurisdiction over the action because plaintiff failed to contest the administrative forfeiture. The court also rejected plaintiff’s suggestion that it exercise equitable jurisdiction because the government provided inadequate notice of the administrative forfeiture. Customs had no obligation to provide written notice where plaintiff had expressly denied any ownership interest in the funds. Arango v. U.S., 1998 WL 417601 (N.D. Ill. 1998) (not reported in F.Supp.).xe "Arango v. U.S., 1998 WL 417601 (N.D. Ill. 1998) (not reported in F.Supp.)." 
Illinois District Court denies Rule 41(e) motion as untimely. (610) The DEA submitted to administrative forfeiture $22,802 in cash seized from petitioner’s house on the day of his arrest on drug charges. Petitioner did not file a claim to the cash, but instead filed a petition for remission of forfeiture. On April 17, 1990, the DEA denied the petition and notified petitioner of its denial. Nine years later, petitioner filed a motion for return of the money pursuant to Rule 41(e), Fed. R. Crim. P. The district court treated the motion as one for equitable relief; accordingly, its jurisdiction was limited to “consideration of the procedure by which the forfeiture was effected.” Hence, the court declined to entertain petitioner’s challenge to the government’s probable cause. The court also dismissed petitioner’s claim of inadequate notice as time-barred. The longest limitations period that could possibly govern such a claim is the six-year catch-all for civil actions against the United States, 28 U.S.C. §2401. However, petitioner’s claim accrued when he discovered, or had reason to discover, that the cash had been forfeited in a procedurally defective manner. This occurred nine years before the filing of this action when petitioner was notified of the denial of his petition for remission. Casas v. U.S., 1999 WL 1269203 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Casas v. U.S., 1999 WL 1269203 (N.D. Ill. 1999) (not reported in F.Supp.)."
Iowa District Court refuses to order return of seized vehicles during pendency of criminal investigation. (610) An Iowa district court found it had equitable jurisdiction to consider a motion for return of three Jeep Cherokees seized by search warrant during the course of a criminal investigation. The court nonetheless refused to order the return of the vehicles because the criminal investigation in which they were seized was ongoing. The balancing test of Barker v. Wingo, 407 U.S. 514, 530 (1972), requires a court to weigh four factors in deciding whether the government has acted unreasonably in detaining a claimant’s property: (1) length of delay, (2) reason for delay, (3) claimant’s assertion of her rights, and (4) prejudice to claimant. Here the four-month delay was short by comparison to delays sustained in prior cases, and the government’s reasons for the delay (as demonstrated by an ex parte review of the warrant affidavit and other evidence) were substantial. Although claimant vigorously asserted her rights and showed prejudice, the court found that the government’s law enforcement interests preponderated. The motion for return was denied without prejudice. In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998).xe "In the Matter of the Seizure of One White Jeep Cherokee, 991 F. Supp. 1077 (D. Iowa 1998)."
Louisiana District Court refuses to toll statute of limitations where defendant failed to exercise due diligence in challenging the forfeiture. (610) Defendant was arrested in 1995 at the New Orleans Airport, and agents seized a suitcase full of clothes and jewelry worth $1,500 and $16,423 in cash. The money was administratively forfeited by DEA in August 1995; however, defendant did not receive notice from the DEA that the currency had been transferred to it for forfeiture. Although that failure may have violated defendant’s due process rights under Dusenbery, any suit arising from a notice failure is subject to the six-year statute of limitations. The statute began to run on the date the administrative forfeitures were completed, so the defendant had until August 2001 to file his F.R.Crim.P. 41(e) motion for return of the seized assets. Although defendant and DEA had corresponded about how to file a challenge to the forfeiture, defendant did not file the instant action until April 2002, more than six years after his cause of action accrued. The E.D. Louisiana district court held that because defendant had been told by DEA in 1997 how to file a challenge but had not done so until five years later, his facts do not reach a level of excusable neglect to trigger an equitable tolling of the statute. Thus, the Rule 41(e) motion was denied. United States v. Wright, 2003 WL 1790844 (E.D. La., Apr. 2, 2003).

Louisiana District Court says civil forfeiture action moots Rule 41(e) motion. (610) The government seized $8,403 in cash from defendant as part of a drug investigation, and then filed a civil forfeiture action against the money. Defendant settled the claim with the government, consenting to forfeiture of $6,000 and the return of the balance. Despite the settlement, defendant filed a Rule 41(e), Fed. R. Crim. P., motion for return of all the money. The district found that the civil forfeiture had already resolved the issue, and moreover, that the filing of a civil action provides an adequate remedy for any claims by defendant and thus moots a Rule 41(e) motion. U.S. v. May, 1998 WL559998 (E.D. La. 1998) (not reported in F.Supp.).xe "U.S. v. May, 1998 WL 559998 (E.D. La. 1998) (not reported in F.Supp.)."
Massachusetts District Court declines to order return of seized Uzi. (610) After his conviction for possession of a firearm by a convicted felon was vacated on appeal, defendant filed a motion under Rule 41(e), Fed. R. Crim. P., for return of certain firearms seized during the criminal investigation. The district court ordered the return of various handguns and ammunition to defendant’s brother, who was acting as his designate because, having pled guilty to other felonies, the defendant himself could not legally possess a firearm. The court declined, however, to return an Uzi assault weapon to either the defendant or his brother because neither could legally possess such a weapon under federal law. U.S. v. Indelicato, 964 F.Supp. 555 (D. Mass. 1997). xe "U.S. v. Indelicato, 964 F.Supp. 555 (D. Mass. 1997)."
New Hampshire district court denies motion for return of property because claimant’s administrative “Petition for Return of Property” closely followed the language used in the DEA's notice to describe a petition for remission or mitigation as opposed to a claim. (610) The claimant was arrested on a fugitive from justice warrant issued in Massachusetts, and police seized $1,905 in cash found in his hotel room. After he received a notice from the Nashua Police Department that his money had been seized and that it would be subject to forfeiture under New Hampshire law, his counsel contacted the police about the return of his money but was told the police would hold the money pending the outcome of his criminal case in Massachusetts. Later, he received a notice of seizure from the DEA that stated he could petition for the return of his property through remission or mitigation or contest the forfeiture of his property in federal court, and that a petition for remission or mitigation must be filed with the DEA's forfeiture counsel within 30 days of the day he received the notice. The claimant said he sent a letter to his counsel asking her to file a claim with the DEA and that she told him she had filed a claim. Nevertheless, he also filed a “Petition for Return of Property.” The DEA also published newspaper notice of the forfeiture, and no claims were received in response. The DEA entered a declaration of forfeiture as to the money but continued to process the claimant’s petition. The DEA received a letter from the claimant in which he inquired about the status of his petition and indicated his return address at the Worcester House of Corrections, but the DEA did not respond to the inquiry until it sent him a letter denying his petition and explaining the process of requesting reconsideration of the denial. The letter was addressed to the claimant at the prison where he had previously been incarcerated. He sent the DEA a belated “claim” for his money, but the DEA responded that the case was closed. He then filed suit seeking to set aside the forfeiture. The court sided with the government, finding that it was undisputed that he received written notice of the seizure of his money and the forfeiture proceeding. His claim that the DEA mistakenly treated his petition as seeking a return of his property through remission or mitigation when he intended to file a claim contesting the forfeiture was also denied because his “Petition for Return of Property” closely followed the language used in the DEA's notice to describe a petition for remission or mitigation. Nothing in the record presented suggested that the DEA's decision to follow the administrative process, as opposed to treating the petition as a claim, resulted from errors of procedure and form or the government's own misconduct. Rodriguez v. U.S., 2006 WL 889557 (D.N.H. 2006) (March 29, 2006).

New Jersey district court orders DEA to pay for seized watch despite DEA claim that it was returned. (610) Defendant filed a F.R.Crim.P. 41(e) motion for return of money and personal property seized when he was arrested on drug charges. The government responded that the money was administratively forfeited and the property was returned to defendant. However, the government did not have documentary proof of its claim that all property was returned. Citing U.S. v. Chambers, 192 F.3d 374 (1999), the New Jersey district court held that the government’s bare denial of possession of defendant’s possessions was not conclusive. The court found credible both defendant’s claim that the government seized his watch and his estimate of the watch’s value at $1400. Noting that the result might have been different had the government complied with its own procedures and inventoried defendant’s effects, the court ordered that the government pay defendant $1400 for the watch. United States v. Mohammad, 95 F. Supp. 2d 236, (D. N.J. 2000) xe "U.S. v. Mohammad, __ F.Supp.2d __, 2000 WL 422233 (D. N.J. April 14, 2000) No. CR.98-342(WGB)."
New Jersey district court holds government may not be ordered to pay monetary compensation for unlawfully detained property. (610) Customs agents seized vehicles and personal property from defendant at the time of his arrest on drug charges. After he was convicted, the district court denied his F.R.Crim.P. 41(e) motion for return of the property after the government asserted that it no longer possessed the property because it had been forfeited, released to creditors, returned to defendant’s girlfriend, or destroyed. The Third Circuit reversed and held that the government’s bare denial was insufficient to support denial of relief. On remand, the government provided documentary support for its prior assertions regarding disposition of the property. The New Jersey district court denied the motion again, and discussed whether it could have provided any remedy if the government were shown to have wrongfully disposed of the property. The New Jersey district court concluded that it could not have ordered the government to pay monetary compensation for loss or mishandling of the property due to sovereign immunity, which is neither waived in the Administrative Procedures Act nor the Federal Tort Claims Act. United States. v. Chambers, 92 F. Supp. 2d 396, (D.N.J. 2000) 

New York district court denies motion for return of property because government took reasonable steps to provide notice of forfeiture proceedings to incarcerated defendant. (610) The DEA executed a federal arrest warrant for Centeno at his residence where they seized, inter alia, $1,615 in U.S. currency pursuant to 21 U.S.C. §881. On September 26, 2001, the DEA sent written notice of the currency seizure by certified mail, return receipt requested, to Centeno at the same residence from which the currency was seized. However, the Postal Service returned the notice to the DEA indicating it was "undeliverable." The agents also seized a cellular telephone and pager, both of which Centeno had sought to recover in his initial motion papers; since that time, however, the DEA returned these items to Centeno's family. The DEA also sent written notice by certified mail to Centeno’s attorney and written notice to Centeno at the Metropolitan Correction Center. Because the time limit for filing a claim had expired, the DEA administratively forfeited the currency. Centeno later pled guilty to conspiracy to distribute narcotics, and then filed a motion to return the currency pursuant to Fed.R.Crim.P. 41(g). The court held that Centeno must show both that the government did not take "reasonable steps" to provide notice, and that Centeno did not have "reason to know of the seizure with sufficient time to file a timely claim." The government opposed Centeno's application only with respect to the first of these two points. Centeno claimed the government did not provide sufficient notice under CAFRA because the Government has failed to show that he was "actually served" with notice. However, the court stated that CAFRA too contains no actual notice requirement, and the statutory language makes clear that actual notice of a seizure is irrelevant if the Government has taken "reasonable steps to provide" notice. The court then held that the Government took those reasonable steps to send a notice to Centeno in jail, and it never received any information that he failed to receive the notice sent there. Centeno v. U.S., 2006 WL 2382529 (S.D.N.Y. 2006) (August 17, 2006).

New York district court finds that record does not support defendant’s asserted procedural deficiency in the notification process. (610) DEA seized defendant’s Jeep for narcotics violations and sent a timely seizure notice to him. No claim was filed, and the Jeep was declared administratively forfeited. Eighteen months later, defendant sought return of the Jeep pursuant to a Rule 41(e) motion. Because no claim was filed with the DEA, as a threshold matter the defendant must establish a procedural deficiency in the forfeiture to confer in rem jurisdiction on the district court. Citing Dusenbery, the S.D.N.Y. district court held that actual notice is not required. Rather notice that is “reasonably calculated under all the circumstances to apprise the party of the pendency of the forfeiture” is what is necessary. Defendant argued that the notice was deficient because it was sent to his home where the Jeep was seized rather than to the jail where he was in custody pending trial. The government had also sent a copy of the notice to the attorney who initially represented defendant, as well as to the jail where he was being detained. The S.D.N.Y. district court found that the government’s actions in attempting to effect proper service of the notice were reasonable and denied the Rule 41(e) motion. U.S. v. Arthur, 2003 WL 21212184 (S.D.N.Y., May 21, 2003).

New York District Court construes petitioner’s Rule 41(e) motion as complaint in new civil action, and grants government’s motion to dismiss in part and denies in part. (610) Following conclusion of criminal proceedings, petitioner filed F.R.Crim.P. 41(e) motion for return of property seized by government in connection with prior criminal proceedings against him. District Court treated 41(e) motion as complaint in new civil action for equitable relief and government’s letter to him opposing his request for return of property as a motion to dismiss. Court granted government’s motion to dismiss insofar as complaint sought return of passport, license, and “other personal items” that government required for use as evidence in related criminal proceedings. Court denied government’s motion to dismiss insofar as complaint sought return of clothing, bicycles, camera, stereo, and jewelry, and ordered respondent to serve answer to complaint by F.R.Civ.P. deadline. Vega v. U.S., 2001 WL 823874 (S.D.N.Y. 2001). 

New York District Court finds notices of adminis​trative forfeiture procedurally adequate. (610) Four years after their personal property was declared administratively forfeited, these federal prisoners filed Rule 41(e) motions for return of the property alleging improper notice of the original administrative forfeiture proceedings. The district court treated the actions as new civil complaints because the prisoners’ criminal cases had long since been completed. The court then examined the record and determined that the notice procedures employed by the government were constitutionally and statutorily adequate. In each case, the government mailed notices to the prisoners’ home addresses and to the federal correctional facilities in which they were then housed. In each case, the return receipts for the notices were signed in the space marked “addressee.” The government also published notices in USA Today as prescribed by statute. The court observed that the government was not required to prove that the prisoners had actually received notice, only that the notice procedure employed was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” This the government did. Gonzalez v. U.S., 1997 WL 278123 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "Gonzalez v. U.S., 1997 WL 278123 (S.D.N.Y. 1997) (not reported in F.Supp.)."
North Carolina District Court rules Rule 41(e) cause of action accrues on date of property seizure. (610) In 1992, the government seized cash from a residence occupied by Jones and Torres. In 1997, Jones filed a motion for return of the money, pursuant to Rule 41(e), Fed. R. Crim. P. In response, the government proved the money belonged to Torres, and the court gave Torres thirty days to file a claim of ownership. When Torres did so, the government asserted that the claim was barred by the six-year statue of limitations of 28 U.S.C. §2401(a), or alternatively by the doctrine of laches. The court found that a cause of action under Rule 41(e) accrues at the time of seizure. The court agreed that Torres’ claim, standing alone, was time-barred, but awarded him the money anyway on the theory that his claim was part of the action brought by Jones within the statute of limitations. U.S. v. Jones, 42 F.Supp.2d 615 (W.D. N.C. 1999).

Pennsylvania district court finds evidentiary hearing is needed regarding claimant’s contention that he did not receive adequate notice of seizure, and as to other property dismisses without prejudice instead of transferring to another district. (610) The claimant filed a Rule 41 motion for return of property seized by the DEA while executing a search warrant in his California home, and the court construed his claim under 18 U.S.C. §983(e)(1) as the exclusive remedy to set aside a declaration of forfeiture under a civil forfeiture statute. The court found that this right is founded on the Due Process Clause of the Fifth Amendment, which provides individuals whose property interests are at stake with a guarantee of notice and an opportunity to be heard. The claimant argued that he was entitled to the return of his computer equipment that was administratively forfeited because the notice given by the government regarding forfeiture of this property was inadequate. The government showed that it attempted to apprise the claimant of these proceedings by sending written notice by certified mail to his former residence and the prison in which he was then incarcerated, as well as by publishing notice in the Wall Street Journal. However, the government presented no evidence of the procedures employed by the Federal Detention Center to ensure that mail is conveyed from the prison to the prisoners. Without such information, the court was unable to determine whether the government's notice was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” Thus, the court granted an evidentiary hearing as to the computer equipment to develop the record on this issue. As to the other property, however, the court found that venue was not in Pennsylvania, although transfer under 28 U.S.C. §1406(a) is proper only if it is “in the interest of justice.” The Supreme Court has held that transfer in lieu of dismissal is appropriate when dismissal will penalize the plaintiff by subjecting him to “justice-defeating technicalities,” such as the impending expiration of a statute of limitations. Dismissal is appropriate when there is no threat of a procedural bar to plaintiff's cause of action, when the parties are commercially sophisticated and familiar with the forms of litigation, and when there was nothing obscure about the location of the proper forum for the case. Thus, the court dismissed the claimant’s motion without prejudice as to the other seized property with the expectation that he would file his motion in the proper court. U.S. v. Weimer, 2006 WL 562554 (E.D.Pa. 2006) (March 7, 2006).

Pennsylvania District Court rules prisoner’s delay in challenging forfeitures vitiates any defect in notice. (610) In July 1990, defendant was arrested by DEA agents, who seized cash and jewelry, which was administratively forfeit​ed when defendant made no claim to it. In January 1997, defendant filed a Rule 41(e) motion for return of the property, claiming he had never received notice of the forfeiture. The district court treated the motion as a civil complaint seeking equitable relief and consider​ed its merits. The DEA’s efforts to provide notice of forfeiture included publication, written notices sent to defendant’s home, and written notices to FCI Petersburg. The notices to defendant’s home were returned as undeliver​able. A Bureau of Prisons official signed for both notices sent to FCI Petersburg. Defendant claim​ed that he never received the notices, and that at the time they were received at the prison he had been transferred elsewhere. The govern​ment said it had a policy of forwarding all certified inmate mail, but could not prove what happened in this case because mail records are routinely destroyed after one year. The district court noted that the government has an obligation to ensure notice reaches incarcerated potential claimants. Nonetheless, defendant’s six-year delay in bringing this action was unreasonable and prejudiced the government’s ability to prove actual notice. Edwards v. U.S., 1997 WL 430991 (E.D. Pa. 1997) (not reported in F.Supp.).xe "Edwards v. U.S., 1997 WL 430991 (E.D. Pa. 1997) (not reported in F.Supp.)."
Puerto Rico district court denies motion for return of seized property where defendant was a fugitive and government served notice by publication, although court also holds that mere notice of seizure does not constitute actual knowledge of forfeiture proceedings. (605, 610)  The defendant Gutiérrez Naranjo movedNevertheless, the documents showing notice by publication and the administrative seizure made no reference to the trailer. Thus, the defendant potentially could still state a claim for return of the trailer. U.S. v. Gutierrez Naranjo, 2008 WL 446190 (D.Puerto Rico 2008) (February 4, 2008).
Although a putative claimant's actual knowledge of a forfeiture proceeding can defeat a subsequent due process challenge, even if the government botches its obligation to furnish him with notice, a claimant's knowledge of a seizure, without more, is insufficient to defeat a challenge premised on an absence of actual notice. The absence of actual notice of the forfeiture proceeding means that an inquiring court must look beyond a claimant's knowledge of the seizure and consider whether, given the totality of the circumstances, the published announcements satisfied the government's obligation to provide a claimant with some constitutionally sufficient notice. As for Gutiérrez Naranjo, he not only failed to make a timely claim while on fugitive status but he also failed to make a timely claim after being sentenced in 2004 and filing a notice for return of property in the year 2007. Additionally, even if tolling was considered adequate as an equitable remedy for the lateness of his request for return of property, which Gutiérrez Naranjo had not even prompted, the waiver and relinquishment to property as a result of his plea agreement indicated he was not entitled to make a claim against the government for the return of the property.  for return of funds in his account with Banco Popular, an Apache motorboat, a Bayliner motorboat and a trailer, arguing he was not served with process upon their seizure, that no forfeiture complaint was filed, and he did not receive any forfeiture notice.  The government's response indicated the defendant was charged in an indictment and remained a fugitive until 2003 when he was located in the Eastern District of Michigan and was removed to the District of Puerto Rico. Gutiérrez Naranjo pleaded guilty to the conspiracy charge and to forfeiture in which he relinquished back all rights and interest he had on proceeds obtained directly or indirectly from his illegal venture. The government argued that being a fugitive for over three years, Gutiérrez Naranjo should be hindered from claiming lack of notice as to the forfeiture of properties administratively seized. Notice by publication was issued and also sent by mail to the defendant's last known address, duly complying with due process.  The court first found that Gutiérrez Naranjo would not be entitled to make a claim, even under applicable equitable doctrine, for the properties related to the monies deposited at the two checking accounts at Banco Popular nor the two motor boats, since under his plea agreement the defendant relinquished his interest in any property derived from proceeds of his illegal drug activity. Administrative process requires the government to publish notice of its intent to forfeit the property once a week for three weeks and to send written notice to any party known to have an interest in the property. 
Puerto Rico District Court holds that notice of administrative forfeiture was constitutionally adequate.  (610) In 1995, law enforcement agents at the San Juan, Puerto Rico airport seized $80,180 in cash from plaintiff. DEA sent him a notice of seizure and published the notice. The notice was addressed with an incorrect zip code and was in English, although plaintiff claimed to be a non-English speaker. After he failed to film a claim or bond, the currency was administratively forfeited. The Puerto Rican treasury department notified him of an income tax deficiency of $42,000 based on the currrency seized as unreported income. Six years after the seizure and DEA notice, and three years after the tax deficiency notice, the plaintiff asked the DEA to return the seized currency. DEA denied the request. Plaintiff then filed suit for its return, alleging that his due process rights were violated by inadequate notice. DEA moved to dismiss for lack of subject matter jurisdiction and pursuant to F.R.Civ.P. 12(b)(6). The Puerto Rico district court found itself to be without subject matter jurisdiction to review the legality of the seizure. Once the currency was administratively forfeited, the district court had no in rem jurisdiction to review the merits of the administrative forfeiture except to correct procedural deficiencies of the proceedings. Applying the “reasonableness” standard, the Puerto Rico district court found that DEA’s notice was “reasonably calculated to alert [him] of the forfeiture and to inform him of his opportunities to contest [it].” Because the notice was constitutionally adequate, the Puerto Rico district court granted the government’s Rule 12(b)(6) motion to dismiss. Crespo-Caraballo v. U.S,. 2002 WL 826886 (D. P.R. 2002).
