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1st Circuit holds that Fed. R. Civ. P. 37 prohibits dismissal of forfeiture claim as initial discovery sanction. (370) Claimant promptly filed a claim and answer to the gov​ernment's forfeiture complaint but did not answer the interrogatories. The district court granted the government's motion to strike the claim because the interrogatories remained unanswered. The 1st Circuit held that Fed. R. Civ. P. 37 prohibited the district court from dismissing the forfeiture claim as an ini​tial sanction for failing to answer the inter​rogatories. Although the Admiralty Rules provide for discovery through interrogatories, they do not pro​vide a mechanism for han​dling a party's failure to an​swer the interroga​tories. Thus, the use of discovery sanctions in forfeiture actions is properly governed by the pertinent provisions of the Federal Rules of Civil Procedure. Rule 37 erects a two-tiered frame​work for addressing a litigant's failure to cooper​ate in discovery. First, the party propounding interrogato​ries must seek a court order compelling discovery. Only af​ter the offending party refuses to comply with such a court order may the court impose a sanction as harsh as dismissing the action or striking the of​fender's pleading. Here, neither condition was met. U.S. v. One 1987 BMW 325, 985 F.2d 655 (1st Cir. 1993).xe "U.S. v. One 1987 BMW 325, 985 F.2d 655 (1st Cir. 1993)."
1st Circuit affirms trial court's refusal to dis​close iden​tity of confidential informant in for​feiture case. (370) A con​fidential infor​mant advised police that he had made a con​trolled purchase of marijuana from claimant in claimant's van A search warrant revealed marijuana, weapons and some cash, and the van was seized. The 1st Circuit upheld the trial court's re​fusal to disclose the identity of the infor​mant. The government's privi​lege to withhold the identity of informants applies in civil cases, and the privilege is less likely to yield. Balancing the government's interest in pro​tecting the flow of informant information against claimant's interest in exploring the cir​cumstances of the controlled pur​chase, the balance tipped in favor of non-disclosure. The government's forfeiture did not rely upon the controlled pur​chase, but on the results of the gov​ernment's search of the van. U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991).xe "U.S. v. One 1986 Chevrolet Van, 927 F.2d 39 (1st Cir. 1991)."
2nd Circuit reverses default judgment im​posed as sanc​tion in forfeiture case. (370) The 2nd Circuit reversed a default judgment im​posed by the district court as a sanction for a claimant's failure to timely respond to a set of government interrogatories. Although the dead​line for responding to the interrogatories had already been extended once by the dis​trict court, the 2nd Circuit found that the district court had "acted precipitously in using the ul​timate sanction of a de​fault judgment." There was no pattern of repeated discovery violations. One claimant was incarcerated, and the other intended to assert an innocent owner defense. The subject of the forfeiture was the claimants' home. Moreover, the gov​ernment's need for discovery was not "overwhelming" in light of the evidence it already had from its successful prose​cution of one of the claimants, and the "minimal burden it bears in forfeiture actions." U.S. v. Aldeco, 917 F.2d 689 (2d Cir. 1990).xe "U.S. v. Aldeco, 917 F.2d 689 (2d Cir. 1990)."
3rd Circuit reverses grant of forfeiture judgment as sanction for discovery misconduct. (370) DEA seized $7.3 million in bank accounts held by defendants, and also orally directed the bank to send DEA any funds subsequently deposited or wired into the accounts. In the subsequent year, the bank forwarded to DEA another $800,000 of funds deposited into the seized accounts. The government served interrogatories with its civil forfeiture complaint against the seized funds. After filing a verified claim but before serving its answer or answering the interrogatories, defendants filed a motion to dismiss. The district court dismissed the Rule 12(b)(6) motion, finding that that Rule was inconsistent with the Supplemental Rules governing civil forfeiture actions. Judgment of forfeiture was entered as a sanction for the discovery violation in not responding to the interrogatories. The 3rd Circuit analyzed in depth Rule 12 and Supplemental Rule C(6) for incompatibility. The 3rd Circuit found that Rule C(6) would not be read to frustrate a claimant’s ability to enforce the particularity requirement in Rule E(2), and found no inconsistency between Rule C(6)’s timing requirements and Rule 12’s authorization of pre-answer motions. The 3rd Circuit stated that the sanction of dismissal is disfavored absent the most egregious circumstances, which were not present. Thus, the 3rd Circuit reversed and remanded to reinstate defendants’ motion to dismiss. U.S. v. $8,221,877.16 in U.S. Currency, 2003 WL 21223874 (3rd Cir., May 28, 2003).

3rd Circuit affirms dismissal of claim as sanc​tion for fail​ure to comply with discovery or​ders. (370) In a for​feiture action, the 3rd Cir​cuit affirmed the dismissal of claimants' claims as a sanction for failing to provide dis​covery. The noncom​pliance arose from one claimant's decision to assert a 5th Amendment privilege. However, if they wished to as​sert a privilege, they were required to submit timely re​sponses, rather than simply ignoring the requests. Sec​ond, the gov​ernment was signifi​cantly ham​pered in the prosecution of its forfeiture ac​tion. Third, claimant had a history of dilatori​ness, consistently violating discovery deadlines. Fourth, the refusal to comply was willful, and by failing to respond at all to the requests, in bad faith. Fifth, it seemed doubtful that al​ternative sanctions would be effec​tive, since in the past, claimants merely paid a fine and then continued to ig​nore the discovery requests. Fi​nally, claimants did not assert a meritorious claim, contending only that the for​feiture ac​tion violated one of the claimant's plea agree​ments. U.S. v. One Million Three Hundred Twenty Two Thousand Two Hundred Forty-Two Dollars and Fifty-Eight Cents ($1,322,242.58), 938 F.2d 433 (3d Cir. 1991).

4th Circuit vacates judgment of dismissal against claimant for failure to comply with discovery order. (370) The Government filed a civil forfeiture action against a parcel of real property, alleging that either the property was used or intended to be used to facilitate drug offenses or purchased with drug proceeds. The claimant, a federal prisoner incarcerated on drug charges proceeding pro se, filed a claim to the property, alleging it had been purchased with legal funds. The district court granted the Government's motion to compel claimant to respond to discovery, informing claimant that failure to comply could result in dismissal of his claim. Claimant filed a reply stating that he was trying to comply with discovery but asserted it was difficult to gather the information and documents from prison. The Government responded by filing a motion to strike the claim, contending that discovery was incomplete, which the court granted. The 4th Circuit vacated and remanded, reasoning: (1) the record did not adequately enable the court to review the finding that claimant willfully and flagrantly failed to comply with the discovery order; (2) the Government failed to show that it was so prejudiced as to require dismissal of the claim; (3) the record failed to demonstrate that claimant intentionally ignored discovery requests; and (4) the district court did not consider lesser sanctions, such as a monetary fine. U.S. v. Property, 3714 Cancun Loop, WL 1881908 (4th Cir. 2000) (unpublished ).

4th Circuit upholds default judgment as sanction for violating discovery orders. (370) The government brought in rem civil forfeiture proceedings against defendant’s real and personal property, alleging that it was acquired with proceeds from illegal gambling and money laundering. Defendant failed to appear at two depositions. The court imposed sanctions for the first absence and specifically warned that a second failure to appear would result in a default judgment. After the second absence, the district court entered a default. The Fourth Circuit upheld the judgment, holding that defendant had acted in bad faith, his dereliction prejudiced the government, there was a need to deter this sort of conduct, and less severe sanctions had not proven effective. U.S. v. Wright, 187 F.3d 633 (4th Cir. 1999) (table) (unpublished).xe "U.S. v. Wright, 187 F.3d 633 (4th Cir. 1999) (table) (unpublished)."
4th Circuit finds no error in denying stay of civil forfeiture pending outcome of criminal sentencing. (370) Defendant was convicted of illegal gambling and money laundering, and the government also brought civil forfeiture actions against his real and personal property. The district court postponed defendant’s sentencing because there was inadequate information about defendant’s financial status. In the interim, the government set defendant’s civil deposition in the forfeiture case. Defendant moved to stay the civil proceedings pending completion of the criminal case, but the court declined to grant a stay. When defendant twice failed to appear for his deposition, the court entered a default judgment against him. The Fourth Circuit found no error in the denial of the stay. The government may not use evidence in criminal case coerced under penalty of suffering a forfeiture. However, neither does a defendant have a right to manipulate the two proceedings to his advantage. In this case, “[i]f allowed to proceed with sentencing with incomplete financial information, [defendant] may have been unable to underestimate his income in order to avoid a criminal fine, yet overstate his legitimate income in the parallel civil forfeiture action to prove the properties in question were acquired with untainted funds.” U.S. v. Wright, 187 F.3d 633 (4th Cir. 1999) (table) (unpublished).xe "U.S. v. Wright, 187 F.3d 633 (4th Cir. 1999) (table) (unpublished)."
5th Circuit affirms sanction of default judgment for noncompliance with discovery order. (370) Law enforcement agents seized $49,000 in the course of a traffic stop, and the government filed a civil forfeiture complaint against the currency. The government then embarked on a protracted discovery campaign against the claimants, but its requests were not adequately complied with. The government filed a motion to compel, which was granted. When discovery was not produced, the government notified claimants’ counsel that it would file a motion to strike and to enter judgment. The claimants filed a F.R.Civ.P. 12(b)(6) motion to dismiss, and then gave the government additional discovery documents that the government deemed incomplete and insufficient to comply with the order to compel. The government then moved for Rule 37 sanctions, requesting that the claimants’ pleading be stricken and default judgment entered in favor of the government. The government’s motion for sanctions was granted, and a default judgment was entered against the currency. The 5th Circuit concluded that the district court’s order itself was the method by which the court chose to compel discovery compliance. So in failing to comply with the court’s order, the claimants rendered themselves vulnerable to sanctions to be administered in the court’s discretion. The 5th Circuit found the court’s order to be reasonable, and found that the claimants’ “dilatory actions demonstrated by their lengthy delays and their obstructive behavior as exemplified by their evasive and incomplete responses constituted bad faith.” Affirmed. U.S. v. $49,000 Currency, 2003 WL 21022852 (5th Cir., May 5, 2003).

5th Circuit upholds refusal to provide claimant unredacted copies of sealed affidavits. (370) The government seized over $9 million from the Texas bank account of a former Deputy Attorney General of Mexico. The seizure warrant was based on a sealed affidavit. After the government filed its forfeiture complaint, claimant sought disclosure of the sealed affidavit. The district court ordered production of only a redacted copy, some parts have been excluded to protect witnesses and for other reasons. The Fifth Circuit held that it was “well within`[the trial court’s] discretion” both to seal a document and to deny the opposing party access to an unredacted copy of that document. Later in the litigation, the government obtained a stay of proceedings pending the outcome of a related criminal case; its motion for the stay was supported by two other sealed affidavits. The court permitted the claimant to examine in camera, but not copy, these affidavits. The court of appeals found that this, too, was within the trial court’s discretion. U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998).

xe "U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998)."
6th Circuit affirms striking claims for failure to respond to government’s discovery. (370) Claimants sold marijuana from their house. During the execution of a search warrant for $100 in “marked money” used by a confidential informant to buy marijuana from claimants, agents seized $11,152. A state court judge ordered the return of all but $100 of the seized money, even though marked bills were found co-mingled with some of the seized currency. The federal government initiated a civil action in rem against all of the seized currency. Claimants filed claims to the currency, contending that the government was barred by statute from seeking forfeiture of items that had been seized unlawfully, as determined by the state court in ordering the return of the currency. The government argued that the state court was not exercising in rem jurisdiction when it ordered the return of the currency, and there was no finding in the state court order that the currency had been seized illegally. The claimants refused to comply with the government’s discovery requests, arguing that the loss of $11,000 was a “small price to pay for retaining their privacy.” The government moved to strike the claims and to enter a default judgment. The claimants conceded that they would not comply with the government’s discovery requests, so the district court entered an order granting the government’s motion to strike the claims, and entering a default judgment in favor of the government. The 6th Circuit affirmed. U.S. v. $9,040 in U.S. Currency, 2005 WL 361586 (6th Cir., Feb. 15, 2005).

7th Circuit upholds denial of claimant's motion for continuance. (370) In a forfeiture action against claimants' property, claimants argued that the district court abused its discretion by denying their request for a continuance. They claimed that the government had seized all of their records which they needed to establish a defense to the forfeiture. The Seventh Circuit upheld the denial of the continuance, since claimants did not file the affidavit required by Rule 56, and their request lacked specificity concerning what information they hoped to uncover and how it would refute the government's showing of probable cause. In addition, claimants were dilatory in conducting discovery and failed to review the documents at issue when given extra time for their examination. U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995).xe "U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)."
9th Circuit refuses discovery of government forfeiture poli​cies. (370) Claimant was ar​rested on a warrant as he exited his $45,000 Mercedes. In his wallet, the agents found a small quantity of cocaine, worth about $75. They seized the Mer​cedes for forfeiture under 21 U.S.C. §881 and 49 U.S.C. 782. Thereafter, the claimant was con​victed on the charges that led to the warrant for his arrest, but his convic​tion was overturned on appeal and the indict​ment was dis​missed with preju​dice. He argued that the gov​ernment's pursuit of the forfeiture action, despite the dis​missal of the criminal charges, vi​olated government pol​icy and was vindic​tive. He sought discovery of the government's policies pur​suant to the Ad​ministrative Procedure Act, 5 U.S.C. §706(2)(A). The district court denied his re​quest and granted summary judgment in favor of the gov​ernment. On appeal, the 9th Circuit affirmed the denial of his dis​covery request, because no agency policy that was not al​ready public "would have the force and effect of law." Thus discovery could not have es​tablished that the gov​ernment acted arbitrarily or capri​ciously. Moreover, the claimant "failed to pro​duce evi​dence of improper gov​ernment motiva​tion sufficient to jus​tify dis​covery in his vindic​tive prosecution claim." U.S. v. One 1985 Mer​cedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mer​cedes, 917 F.2d 415 (9th Cir. 1990)." 

11th Circuit reverses dismissal for discovery violations for lack of discovery order. (370) The government successfully prosecuted claimants for drug crimes, and sought civil forfeiture of claimants’ real estate, vehicles, and currency. After claimants’ convictions, stays on the civil forfeiture proceedings were lifted. On March 21, 1995, the government served claimants’ attorney with a request for production of documents. No response was provided and on June 30, 1995, the government moved under Fed. R. Civ. P. 37(d) to strike all claims for failure to respond to discovery. However, the government did not request and the court never entered an order compelling discovery from claimants. Moreover, claimants’ counsel was suspended from the practice of law for portions of June and July 1995. Nonetheless, on October 20, 1995, the district court granted the motion striking claimants’ claims. The Eleventh Circuit reversed. “[S]anctions as draconian as those imposed in this case for discovery violations under Rule 37 must be preceded by an order of the court compelling discovery, the violation of which might authorize such sanctions.” U.S. v. Certain Real Property Located at Route 1, Bryant, Alabama, 126 F.3d 1314 (11th Cir. Oct. 30, 1997).

11th Circuit holds that failure to respond to re​quests for admissions in civil forfei​ture action es​tablished that claimant used the property to facili​tate drug transac​tions. (370) Claimant was con​victed of drug charges in state court based in part upon wiretap evidence which the state court re​fused to suppress. In a subsequent federal civil forfeiture action brought against prop​erty owned by claimant, the government moved for summary judgment after claimant failed to respond to the government's re​quests for admissions. Claimant contended that the district court could not entertain the government's motion until it held a hearing regarding the wiretap evidence. The district court granted summary judg​ment because (a) claimant did not challenge the facts the gov​ernment presented, and (b) claimant was col​laterally estopped from raising the lawfulness of the wiretap. The state supreme court then granted cer​tiorari to consider the state court's resolution of the suppression issue. The 11th Circuit upheld the summary judgment in the forfeiture action, finding that the state court's resolution of the wiretap issue was not necessary. Claimant's failure to respond to the government's requests for admissions conclu​sively established that he had used the property to facilitate drug transactions. Fed. R. Civ. P. 36 ex​pressly provides that requests for admissions are au​tomatically deemed admitted if not answered within 30 days and the matters therein are "conclusively es​tablished" unless the court permits with​drawal or amendment of the admissions. Even if the wiretap was invalid, the summary judgment would stand, since the order was not based on the "fruit" of any "poisonous tree" but rather on defendant's own ad​missions. U.S. v. 2204 Barbara Lane, 960 F.2d 126 (11th Cir. 1992)xe "U.S. v. 2204 Barbara Lane, 960 F.2d 126 (11th Cir. 1992)".

D.C. Circuit denies BCCI civil litigants access to in camera meetings of judge and criminal forfeiture trustee. (370) Clark Clifford and Robert Altman are involved in civil litigation arising from the criminal investigation and collapse of the Bank of Credit and Commerce International (BCCI). All civil and criminal matters related to BCCI and venued in the District of Columbia are handled by the same district court judge. Periodically, the trustee appointed to oversee liquidation of BCCI subsidiary American Bankshares meets in camera with the judge and other parties to the criminal action. Clifford and Altman sought access to sealed documents and transcripts of the in camera meetings on the theory that the subject of these meetings and documents was, or might be, their own litigation. While recognizing the appearance of conflict that might arise from a single judge’s access to confidential information related to the conflicting interests of a number of parties, the D.C. Circuit held that movants had not made a sufficient showing to require disclosure of the material sought. Clifford v. U.S., 136 F.3d 144 (D.C. Cir. 1998).xe "Clifford v. U.S., 136 F.3d 144 (D.C. Cir. 1998)."
D.C. District Court denies claimant’s motion for summary judgment before discovery. (370) Defendant BCCI, an international bank holding company, was convicted of various criminal offenses and all its assets were forfeited. Claimant here transferred funds to a forfeited account without realizing that the account was subject to forfeiture. In the ancillary proceeding following entry of the judgment of forfeiture, claimant asserted that the wire transfer was void and that it still had title to the funds. The parties agreed that the case turned on whether defendant’s bank had “accepted” the wire transfer within the meaning of U.C.C., Article 4A. If so, the funds became the property of BCCI and were forfeit; if not, claimant retained title to the money. The government and claimant filed cross-motions for summary judgment. The court held that resolution of the central issue turned on disputed questions of fact. Hence, under Rule 56(f), Fed. R. Civ. P. (which the court held applicable to ancillary proceedings in criminal cases), the government was entitled to discovery before the court ruled on summary judgment. Therefore, claimant’s summary judgment motion was denied. U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg) S.A. (Petition of Banque Indosuez), 961 F.Supp. 282 (D.C.D.C. 1997)."
D.C. District Court rules claimant may not avoid a deposition by asserting 4th Amend​ment claims. (370) The government filed a civil forfeiture action against real estate owned by claimant, alleging that the property was purchased with drug trafficking or money laundering proceeds. When the government sought to take claimant’s deposition, she declined, on advice of counsel, to answer substantive questions because of an unspecified “Fourth Amendment issue.” The district court granted the government’s motion to compel claimant’s deposition. Surmising that the issue to which counsel had alluded was the pendency of several motions to suppress evidence on Fourth Amendment grounds, the court held that claimant had no right to withhold discovery pending resolution of suppression issues. U.S. v. Property Identified as: Lot Numbered 718, 1997 WL 280603 (D.C.D.C. 1997) (not reported in F.Supp.).xe "U.S. v. Property Identified as\: Lot Numbered 718, 1997 WL 280603 (D.C.D.C. 1997) (not reported in F.Supp.)."
D.C. District Court suggests government may have to disclose confidential informants in civil forfeiture. (370) The government sought civil judicial forfeiture of real property belong​ing to Kevin Honesty. The primary factual basis for the forfeiture was an affidavit from a DEA agent reciting the statements of confidential informants concerning Honesty’s drug business and its relationship to the seized property. Honesty’s wife filed a claim to the property asserting an innocent owner defense and seeking disclosure of the identities of the informants. The government resisted disclosure, claiming that these informants were “mere tipsters” whose identities were protected by an informer’s privilege. Roviaro v. U.S., 353 U.S. 53 (1957). The district court noted that the informants’ information appeared to be central to the government’s forfeiture allegations, and there​fore the wife’s interest in disclosure was strong. It held that unless the government was prepared to proceed without relying on the informant information, it would be obliged to disclose the identities. However, because the identities of some of the informants were due for disclosure in an upcoming trial of Kevin Honesty for murder, the court stayed its decision pending the projected completion of that trial. U.S. v. Property Identified As: Lot Numbered 718, 983 F.Supp. 9 (D.C.D.C. 1997).xe "U.S. v. Property Identified As\: Lot Numbered 718, 983 F.Supp. 9 (D.C.D.C. 1997)."
Arizona district court denies government’s requested admissions to be deemed admitted because FRCP 36 applies to parties, and plaintiff served its requests for admission before serving potential claimant with complaint before claimant appeared by filing verified statement of interest, and because party may not seek discovery from any source before the parties have conferred as required by Rule 26(f). (370)  In Coconino County, Arizona, a police officer initiated a traffic stop of a truck driven by Galaviz after observing that the truck's windows appeared to have excessive window tint. The officer issued a citation to Galaviz after determining that the window tint was darker than allowed under Arizona law and that Galaviz was driving without a valid license. During the stop, Galaviz told the officer he was traveling with his girlfriend to visit his sister in Phoenix, Arizona, and that he was carrying money for gas and travel purposes. Galaviz consented to a search of his person and the truck, and Officer Neve conducted a pat down of Galaviz for weapons and found $3,830.00 in U.S. currency in his pockets. When the officer asked the girlfriend about the money, she stated that Galaviz might buy a car. While searching the vehicle, the officer found a handgun in her purse, which was open on the floorboard. The officer placed the girlfriend under arrest for carrying a concealed weapon. A certified detection canine was alerted to the odor of narcotics in the vehicle, as well as to a large duffle bag located in the bed of the truck. A search of the duffle bag produced $4,000.00 in U.S. currency contained in a sock. Of the total $7,830.00, the officer returned $50.00 to Galaviz. The government filed a complaint for forfeiture against $7,760.00 in U.S. currency as money furnished or intended to be furnished in exchange for a controlled substance, and moved for summary judgment. The government argued that 1) claimant was traveling to Phoenix, which allegedly is a known source city for drugs; 2) $3,800.00 was found on claimant's person and $4,000.00 was found in a large duffle bag in the truck driven by claimant; 3) a drug detection canine alerted to the currency found on claimant's person and to the duffle bag containing the rest of the currency; 4) claimant has a history of trafficking drugs and using alias names; 5) claimant failed to provide any evidence in support of the legitimacy of the defendant funds; and 6) claimant made several inconsistent statements to the investigating officer during the traffic stop. The government contended that it established by a preponderance of the evidence that the seized currency was in fact connected to drugs, and the defendant traveled from Albuquerque, New Mexico to Phoenix, Arizona for the purpose of distribution. It further argued that because the claimant failed to respond to plaintiff's requests for admission, the requests for admission should be deemed admitted pursuant to Federal Rule of Civil Procedure 36, including the admissions that the $7,760.00 in U.S. currency was used or intended to be used to purchase controlled substances and was not part of an $8,000.00 loan alleged to have been made to claimant and was not intended to be used to purchase a vehicle. The court declined to deem the matters in plaintiff's requests for admission admitted because Rule 36 applies to parties, and plaintiff served its requests for admission before serving potential claimant Galaviz with a summons and notice of complaint for forfeiture and before Galaviz appeared in this matter by filing a verified statement of interest in defendant currency. Moreover, Rule 26(d) provides that, except in limited circumstances, "a party may not seek discovery from any source before the parties have conferred as required by Rule 26(f)." Assuming without deciding that the government met its initial burden of proof, the court still considered whether the claimant had produced evidence that created a genuine issue of material fact requiring a trial. In opposition to summary judgment, Galaviz filed an affidavit disputing plaintiff's statement of facts, stating 1) the $7,760.00 in currency does not represent proceeds of trafficking in controlled substances and was not intended or used in any offense against the United States; 2) he was traveling with his girlfriend to visit his sister in Phoenix; and 3) the currency was seized from him one month after he and his girlfriend received a loan from Manuela Dominguez. Claimant also stated that he did not recall stating the money was from his work; however, he may have meant that his work was to purchase vehicles, and thus that is what the $7,760.00 in currency would be used for. Claimant also filed a trial transcript in which Manuela Dominguez testified that she gave the girlfriend and her boyfriend "Eddie" $8,000 to buy a vehicle for her, and when she did not receive a vehicle or get her money back, she signed a document requesting that the money be returned to her. Viewing the evidence in the light most favorable to the non-moving party, the court denied summary judgment, holding that Galaviz demonstrated that genuine issues of material fact existed as to the source and intended use of the defendant currency so that a fact-finder must resolve the dispute at trial. "Credibility determinations, the weighing of the evidence, and the drawing of legitimate inferences from the facts are jury functions, not those of a judge," when ruling on a motion for summary judgment.  U.S. v. Seven Thousand Seven Hundred Sixty Dollars in U.S. Currency, 2006 WL 3147662 (D.Ariz. 2006) (Nov. 2, 2006). 
Illinois district court denies claimant’s motion for summary judgment based on disputed issues of fact, and declines to order disclosure of informant who was not vital to claimant’s case. (390, 370) The government’s civil forfeiture complaint alleged that law enforcement agents conducted a traffic stop and a canine search of the vehicle. The dog positively alerted on the vehicle for a detection of narcotics, and troopers found $4,790.00 in cash in the trunk. Both occupants denied ownership of the currency and were released. The complaint alleged the money was connected to drugs. The claimant, the father of one of the car’s occupants, claimed ownership of the money and moved for disclosure of an informant and for summary judgment. He contended the complaint demonstrated nothing more than an illegal seizure, and that the government could not show a substantial connection between the money and the underlying criminal activity. The government contended that two key facts remained in dispute, whether the claimant was in fact the owner of the currency, and whether the currency was connected to drugs. In addition, it contended the information provided by the confidential informant merely enabled law enforcement to begin surveillance on the car’s occupants, who allegedly were collecting money to purchase cocaine, and that the informant's testimony was not vital to the claimant's claim to the funds. It alleged that disclosure would serve only to provide the claimant with the opportunity to attack the informant's credibility, but would not disprove the facts surrounding the seizure of the funds and subsequent events. The Court agreed, finding that the public's interest in protecting the flow of information and the personal safety of the informant outweighed the claimant's need for the information. Thus, the motions were denied. U.S. v. Four Thousand Seven Hundred Ninety Dollars ($4,790.00) in U.S. Currency, 2005 WL 3115491 (C.D.Ill. 2005) (Nov. 21, 2005).
New York district court enters protective order limiting use of claimant’s deposition testimony to forfeiture proceeding to facilitate disclosure of relevant evidence while respecting his Fifth Amendment privilege. (370) The government filed a complaint for forfeiture of approximately 1,170 carats of rough diamonds based on an attempt to import them into the United States from Brazil in violation of the Clean Diamond Trade Act, 19 U.S.C. §3901. The government has moved to compel the claimant to testify at a deposition without restriction on the use of his testimony in that or any other proceeding, while the claimant cross-moved for a protective order limiting the government's use of his deposition testimony to that action to prevent the government's subsequent use of his potentially incriminating testimony in another proceeding. While initially objecting to any protective order, the government consented to an order barring the government's use of the testimony in any future proceeding brought by the government against the claimant only. However, another claimant opposed the claimant’s motion to the extent it sought to restrict the use of his deposition testimony in other civil actions or bankruptcy proceedings. Rule 26(c) of the Federal Rules of Civil Procedure provides that a court may make any order which justice requires to protect a party or person from annoyance, embarrassment, oppression, or undue burden or expense, and a party seeking to protect discovery material from public disclosure has the burden of showing “good cause. Because civil forfeiture actions are closely intertwined with potential criminal proceedings, a claimant may be faced with a harsh dilemma: remain silent and allow the forfeiture or testify against the forfeitability of his property and expose himself to incriminating admissions. In light of this tension, courts should make special efforts to accommodate both the constitutional privilege against self-incrimination as well as the legislative intent behind the forfeiture provision. The nature of the specific accommodation implemented is within the court's discretion, and a protective order preventing a claimant's testimony from being used in another proceeding can accommodate the parties' competing interests. In this case, the court held that the claimant carried his burden of showing “good cause,” since he has reasonable fears of prosecution should he testify at his deposition. A protective order restricting the disclosure of his testimony serves to facilitate the disclosure of relevant evidence while still respecting his Fifth Amendment privilege. In addition, a protective order as to the other claimant’s subsequent use of his testimony would also be necessary to protect his Fifth Amendment rights, even though the other claimant is not a governmental entity with the ability to bring a future criminal prosecution based on information elicited in the proceeding. Absent restrictions, any use of the claimant’s deposition testimony by the other claimant in other proceedings could afford non-federal prosecutors, including state and Brazilian prosecutors, a source of information for prosecutions by those other authorities. On the other hand, given the claimant’s contentions in the bankruptcy adversary proceeding, it would be unfair to limit the use of the first claimant’s deposition testimony in that proceeding or any other civil proceeding concerning the transactions at issue. Thus, this Court held that any testimony designated by the claimant as confidential must be filed under seal. U.S. v. Approximately 1,170 Carats of Rough Diamonds Seized at John F. Kennedy Intern. Airport on January 13, 2004, 2007 WL 2071863 (E.D.N.Y. 2007) (July 17, 2007).

New York District Court stays discovery pending outcome of criminal proceedings. (370) Claimant was indicted for mail fraud, wire fraud, arson and conspiracy to engage in monetary transactions with the proceeds of insurance fraud. The government filed a related civil forfeiture action against the fraud proceeds. The government moved to stay the civil forfeiture action pending the outcome of the criminal proceedings on the ground that civil discovery would prejudice the government’s ability to investigate and prosecute the related criminal matter. Under 18 U.S.C. Section 981(g), a court is required to stay a civil forfeiture proceeding if the court determines that “civil discovery will adversely affect the ability of the government to conduct a related criminal investigation or the prosecution of a related criminal case.” Noting that the criminal and civil matters are “related” within the meaning of the statute because the cases have common facts and witnesses and allege similar schemes, the Eastern District of New York district court stayed the civil action pending the outcome of the criminal proceedings. U.S. v. All Funds on Deposit in Business Money Market Account No. 028-0942059-66, 2004 WL 1175805 (E.D.N.Y., May 24, 2004).

New York District Court grants stay of discovery in civil suit related to criminal forfeiture indictment. (370) American Express sued RW Professional, claiming that the defendants improperly administered equipment leases. While the civil case was proceeding, RW Professional’s officers were indicted on criminal charges of bank fraud. The indictment, which was related to the civil lawsuit, sought forfeiture of the assets of RW Professional. The officers answered the civil complaint by invoking their Fifth Amendment right against self-incrimination and moved for a protective order staying civil discovery until the resolution of the criminal proceedings. No opposition was filed. The Eastern District of New York district court analyzed the stay request factors, including the overlap of the civil and criminal cases, whether defendants had been indicted, the private interests of the plaintiff in proceeding expeditiously weighed against the prejudice caused by the delay, the burden on the defendants, and the interest of the courts and public. Finding that many of the factors weighed in favor of the civil discovery stay, the E.D.N.Y. district court granted the stay until the criminal proceedings against the defendants were resolved. American Express Business Finance Corporation v. R.W. Professional Leasing Services Corp., 2002 WL 31319732 (E.D.N.Y. 2002). 

South Dakota district court determines that government’s work product privilege applies to information compiled not only by an attorney, but also by an FBI agent, and law enforcement privilege protects the informal investigatorial and trial-preparatory processes but is "judge-fashioned” and not absolute. (370) During the course of civil forfeiture proceedings, a discovery dispute arose between the claimants and the government. The claimants had served two sets of discovery requests upon the government, which produced some of the requested information and a "privilege log" describing each document not produced. Claimant Jewell sought to compel information gathered and composed by the government through an FBI agent, asserting the documents were necessary for his defense because, he alleged, the seizure of all the subject bank accounts was illegal. He alleged the agent made false allegations in the warrant applications, and that he needed the requested documents to prove reckless or intentional misconduct. Jewell did not specify in his motion nor the supporting briefs which portions of the agent's affidavit were false. The Government resisted disclosure, claiming the information Jewell sought was protected by the work product and/or investigatory files privilege. The court first stated that parties are required to disclose their work product only in limited circumstances and there are two kinds of work product: ordinary work product and opinion work product. Ordinary work product includes raw factual information, while opinion work product includes mental impressions, conclusions, opinions or legal theories. The work product privilege applies to information compiled not only by an attorney, but also by an attorney's consultant or agent, including an FBI agent. Investigative reports of the FBI and interview notes by its agents are materials prepared in anticipation of litigation and are thus work product not subject to disclosure in the absence of a showing of "substantial need" and that the movant is unable to obtain the substantial equivalent without undue hardship. If a witness is available to the other party, no "substantial need" to produce witness statements from the opponent's file can be shown. Discovery of work product material will be denied if the information desired can be obtained by deposition. The "possibility" that impeaching material might be found in an opponent’s files does not justify a court order allowing discovery of otherwise privileged materials. Even if the movant shows a substantial need, the impressions, opinions, and conclusions of the attorney or agent (opinion work product), such as the notes and memoranda of the attorney or agent from a witness interview, are absolutely protected from disclosure. However, the law enforcement privilege is a "judge-fashioned evidentiary privilege" which is not absolute, but is limited and protects the informal investigatorial and trial-preparatory processes. Investigatory interviews are covered by the privilege if they would reflect nothing more than the investigator's informal impressions. One of the purposes of the investigative file privilege is to protect the identity of informants. The scope of the privilege is limited, and where the disclosure of the contents of the communication will not reveal the identity of the informer, or where the identity of the informer has already been disclosed to the person who would have cause to resent the communication, the privilege is no longer applicable. As with the work product privilege, the "mere hope or surmise that impeaching material will be found in the investigatory file" is insufficient to overcome the privilege once it has been claimed. The Fourth Amendment's exclusionary rule applies to this quasi-criminal forfeiture proceeding. Jewell asserted he should be allowed to review all the documents contained in the government's files, including those described in the privilege log, to determine whether the agent omitted any material facts that may have caused the affidavit to be so misleading as to deprive it of probable cause, to make the preliminary showing for Franks v. Delaware hearing. A mere allegation, without an offer of proof such as an affidavit from a witness or some other reliable corroboration, is insufficient to make the "difficult" preliminary showing required in Franks. As to nearly all of the documents, however, Jewell failed to articulate a sufficient reason to overcome the privileges to justify disclosure of these documents. Thus, the motion to compel was denied as to those documents. U.S. v. Two Bank Accounts Described as: Bank Account in the Amount of $197,524.99, Bank of America, Seattle, Wash., 2007 WL 108392 (D.S.D. 2007) (Jan. 5, 2007).
Texas District Court refuses to release sealed depositions in civil forfeiture case to press. (370) This civil forfeiture case was tried to a jury in March 1997. Thereafter, a Houston newspaper sought access to the sealed deposition of a confidential informant who did not testify at the trial. The district court refused to order disclosure. The court ruled under Fed. R. Civ. P. 26(c), that the government’s continuing interest in protecting the safety of confidential informants and the integrity of an ongoing criminal investigation would be compro​mised by disclosure of the deposition. In addition, the court applied the First Amendment standards set out in Press-Enterprise Co. v. Superior Court of California, 478 U.S. 1 (1986), and concluded that material need not be released because: (1) the deposition process has not historically been open to the press and public, and (2) public access to the civil discovery process “does not play a significant role in the administration of justice.” U.S. v. $9,041,598.68, 976 F.Supp. 642 (S.D. Texas 1997).
