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§470 Innocent Owner, Generally



Supreme Court upholds forfeiture of family car even though wife was unaware husband used it to meet prostitute. (470) Petitioner was a joint owner of an automobile in which her husband engaged in sexual activity with a prostitute. The automobile was forfeited as a public nuisance with no offset for her interest, notwithstanding her lack of knowledge of her husband’s activity. In a 5-4 opinion written by Chief Justice Rehnquist, the Supreme Court affirmed, citing a “long and unbroken” line of cases holding “that an owner’s interest in property may be forfeited by reason of the use to which the property is put even though the owner did not know that it was to be put to such use.” The majority ruled that the “innocent owner defense” mentioned in Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974) was obiter dictum, pointing out that Calero-Toledo itself concluded that “the innocence of the owner of property subject to forfeiture has almost uniformly been rejected as a defense.” Justices Thomas and Ginsburg joined the opinion and wrote separate concurrences. Justices Stevens, Kennedy, Souter and Breyer dissented. Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996).xe "Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996)."
Supreme Court holds lack of knowledge that home was pur​chased with drug proceeds is de​fense to forfei​ture. (470) In a plurality opinion announced by Jus​tice Stevens, the Supreme Court concluded that an owner's lack of knowledge of the fact that her home had been purchased with the proceeds of ille​gal drug transactions constituted a defense to a forfei​ture pro​ceeding under the statute. In 1982 respon​dent re​ceived $240,000 from her boyfriend to pur​chase a home. In 1989 the government filed an in rem action against the parcel of land on which the home was lo​cated. There was probable cause to be​lieve that the funds used to buy the house were pro​ceeds of illegal drug trafficking, but re​spondent swore she had no knowledge of its origins. The plurality concluded that the "innocent owner" protection is not limited to bona fide purchasers. In addition, the gov​ernment is not the owner of a property before forfeiture has been decreed. The two concur​ring Jus​tices con​cluded that the result was correct because the "rela​tion back" principle recited in 21 U.S.C. §881(h) is the fa​miliar, traditional one and the term "owner" in §881(a)(6) bears its ordinary meaning. U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993)."
1st Circuit vacates and directs dismissal with prejudice of forfeiture action against family home where owner’s late husband used a portion of it for his side business as a drug dealer, unbeknownst to her and their child. (470) On the day the government raided the family house sought for forfeiture and arrested suspect, his wife first learned that he had used the ground floor apartment for cocaine deals. Eleven days later, he made out a will leaving her the house, which was in his name. Ten days thereafter, he committed suicide. Following a civil forfeiture trial, the district court concluded that she was not entitled to assert the innocent owner defense at 21 U.S.C. Section 881(a)(7), reasoning that she did not possess an ownership interest in the house until after she learned of her husband’s drug dealing there. The First Circuit agreed that she acquired her interest after the illegal acts there. But, in adopting the most literal reading of Section 881, First Circuit held her to be an innocent owner because she did not have knowledge of, or consent to, her husband’s criminal activity at the time it occurred. The First Circuit vacated the district court forfeiture judgment and directed dismissal with prejudice of the government’s forfeiture action. U.S. v. Real Property, Buildings, Appurtenances and Improvements Located at 221 Dana Avenue, Hyde Park, Massachusetts, 261 F.3d 65 (1st Cir. 2001).

1st Circuit holds claimant was an “innocent owner” because under State law she had an ownership interest in property prior to learning of illegal acts, and congressional purpose of deterring drug crimes would not be served by forfeiture. (470) The government commenced forfeiture proceedings against claimant’s family home that her late husband used for his side business as a drug dealer. Claimant’s husband purchased the home solely in his name before they married, and she lived at the property for approximately eight years, along with the couple’s minor child. Claimant maintained that she first learned her husband sold cocaine from the house on the day the government arrested him and raided the property. Shortly after his arrest, claimant’s husband made out a will leaving the house to claimant. Ten days later, he committed suicide. At the close of evidence following a jury trial on the forfeiture, the district court granted the government’s motion for a directed verdict. The court held that claimant was not an “innocent owner” because she did not possess an ownership interest in the property until after she learned that the property had been used for drug dealing. The 1st Circuit reversed, finding claimant satisfied the requirements of the innocent owner defense, reasoning that under Massachusetts property law she had a partial ownership interest in the property prior to learning about the illegal activities, and the congressional purpose of deterring drug crimes would not be served by forfeiture of any remaining interest. U.S. v. Real Property Located at 221 Dana Avenue, 239 F.3d 78 (1st Cir. 2001).  

1st Circuit denies attorneys' fees to claimants despite successful inno​cent owner defense. (470) In a forfei​ture action against property jointly owned by three siblings, the govern​ment eventu​ally stipulated that two of the sib​lings were inno​cent owners. Nevertheless, the 1st Cir​cuit upheld the denial of attorneys' fees under the Equal Ac​cess to Justice Act (EAJA). The government's decision to seize the prop​erty was warranted because there was probable cause to believe that it was used for illegal ac​tivity. Once probable cause is established, it is the claimant's bur​den to prove the innocent owner de​fense. It would be un​reasonable to require the gov​ernment to foresee an owner's possi​ble affirmative defenses. The govern​ment also had substantial justi​fication for the manner in which it seized the property under 21 U.S.C. 881. Even if the statutory procedures were ultimately found to be in​sufficient, the government was reason​able in using those procedures. Although the 2nd Circuit recently found constitutional problems with section 881, the government was not required to follow the 2nd Cir​cuit. U.S. v. One Parcel of Real Property with Buildings, Appurtenances, and Improve​ments, Known as Plat 20, 960 F.2d 200 (1st Cir. 1992).xe "U.S. v. One Parcel of Real Property with Buildings, Appurte​nances, and Improve​ments, Known as Plat 20, 960 F.2d 200 (1st Cir. 1992)."
1st Circuit affirms denial of relief from for​feiture judgment under Rule 60(b). (470) The 1st Circuit re​jected claimant's argument that he was improperly de​nied post-judgment relief under Fed. R. Civ. P. 60(b)(3) and (6) based upon the government's "fraud on the court" and its misstatements, and under Rule 60(b)(1) based upon his counsel's excusable neglect. Claimant did not establish a fraud upon the court. Claimant failed to show that the government's mis​statements or his coun​sel's failure to file a verified affidavit in opposi​tion to the government's motion for summary judgment was material to the gov​ernment's demonstration of probable cause or to claimant's de​ficient defense of in​nocent ownership. U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992).xe "U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992)."
1st Circuit rules that claimant's failure to furnish cross-statement of facts consti​tuted admission of government's asser​tions. (470) The 1st Circuit re​jected claimant's contention that he was an inno​cent owner. The burden of proving the defense of in​nocent ownership rests with the claimant. Claimant's initial opposition to the govern​ment's motion for summary judg​ment in​cluded no affidavits, only a general denial of some allegations in the forfeiture complaint and a "weasel-worded challenge" to the thrust of the detailed affidavits supporting the forfei​ture complaint. More​over, claimant failed to furnish the required cross-statement of facts. Thus, his un​excused omissions had the legal effect of admitting the government's factual as​sertions. U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992).xe "U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992)."
1st Circuit affirms denial of relief from forfei​ture judgment under Fed. R. Civ. P. 60(b). (470) The gov​ernment's motion for summary judgment in a forfeiture case was granted after claimant failed to op​pose the motion. After final judgment was entered, claimant filed a motion for relief from judgment under Fed. R. Civ. P. 60(b)(6). The 1st Cir​cuit affirmed the denial of the mo​tion, since claimant did not have a potentially meritori​ous defense. Claimant did not deny the facts set forth in a DEA agent's affidavit, which es​tablished that claimant's officers and employees used the property to distribute cocaine. The court also rejected claimant's argument for application of Rule 60(b)(6) based on the gross neglect of its former coun​sel. Senior Circuit Judge Aldrich dissented, arguing that claimant came "very close" to hav​ing a potentially meritori​ous de​fense, since all non-operating club members of claimant were appar​ently unaware of the offi​cers' misconduct. U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991).xe "U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991)."
1st Circuit affirms that wife established own​ership interest in property through a resulting trust. (470) The government brought a civil forfeiture action against a family's residence whose title was held solely by the husband. The wife inter​vened, claiming an interest in the property as an innocent owner. The 1st Circuit found no clear error in the district court's de​termination that the wife had established an own​ership interest in the property through a resulting trust, i.e., a verbal agreement between claimant and her husband entered into at the time of the property's purchase in which he agreed to pay the $8,000 down payment, she agreed to pay the mortgage of $8000, and they both agreed that the prop​erty would be held jointly. Claimant offered her own testi​mony, the testimony of her daughters and a stack of can​celed money orders which she had used to pay the mortgage in full. This was ample evi​dence to support the district court's decision. Judge Campbell dissented, believing that the court did not properly apply state law. U.S. v. One Par​cel of Prop​erty with Buildings, Appurte​nances and Improve​ments Known as 116 Emerson Street, Lo​cated in the City of Providence, Rhode Island, 942 F.2d 74 (1st Cir. 1991).xe "U.S. v. One Par​cel of Prop​erty with Buildings, Appurte​nances and Improve​ments Known as 116 Emerson Street, Lo​cated in the City of Providence, Rhode Island, 942 F.2d 74 (1st Cir. 1991)."
2nd Circuit finds that owner was willfully blind to her son’s narcotics trafficking. (470) In this pre-CAFRA civil real property complaint under 21 U.S.C. Section 881, the government prevailed on a summary judgment motion against a building owned by the defendant’s mother. The first floor of the building was occupied by a grocery store that the owner/mother operated, and the upper two floors were used as residential apartments. The owner’s son was convicted of related trafficking charges for the narcotics operation he conducted from the second-floor apartment where he lived. In her claim, the owner/mother asserted that she was unaware that her property had been used for illegal purposes. The government moved for summary judgment and argued that her son’s trafficking operation was so large that she had willfully blinded herself to the narcotics activities on her property. The government’s evidence showed that $20 million of narcotics transactions took place in and around her building in a year’s time, and 646 narcotics-related transactions were conducted on a telephone located in her grocery store in a three-month period. She also stated that she knew about her son’s prior narcotics trafficking convictions, for which he had been incarcerated for four years. The 2nd Circuit affirmed the district court’s granting of summary judgment to the government. United States v. Real Property at 464 Myrtle Avenue, Brooklyn, New York, 2003 WL 22510400, (2nd Cir., Nov. 6, 2003).

2nd Circuit rejects innocent owner claim of straw purchaser. (470) Edward Isenberg and his wife gave an apartment building to their son, Martin. Thereafter, officers executed a search warrant, found marijuana growing in the attic, and charged Martin with state narcotics crimes. After the search, Martin deeded the building back to his father for $1.00. The United States nonetheless filed a civil forfeiture action against the property. The Second Circuit found that the father was a straw purchaser not entitled to assert an innocent owner claim to the premises. In addition to the spurious nature of the transfer, the court noted that the son remained in possession and continued to manage the property. The court also rejected the father’s claim to ownership based on his alleged continuing obligation to make payments on the mortgage, which had never been assumed by his son. Finally, the court rejected Martin’s challenge to the forfeiture based on the claim that the search exceeded the scope of the warrant. U.S. v. The Premises and Real Property at 500 Delaware Street, Tonawanda, New York, 113 F.3d 310 (2d Cir. 1997).xe "U.S. v. The Premises and Real Property at 500 Delaware Street, Tonawanda, New York, 113 F.3d 310 (2d Cir. 1997)."
2nd Circuit finds no error in exclusion of ex​pert's tes​timony as to defendant's state of mind concerning sons' drug activ​ity. (470) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apartment house owned by claimant. In a forfeiture proceeding against the apartment house, de​fendant asserted the innocent owner defense. The 2nd Circuit upheld the district court's denial of a psychia​trist's testimony as to claimant's state of mind con​cerning her sons' drug activities. The expert was not dis​closed on the pretrial preparation order and had spo​ken to claimant for the first time for about 10 minutes on the morning of his proffered testi​mony. The district court ex​cluded the testi​mony on the grounds that there was no claim that claimant suffered from a mental defect and that the ex​pert would be invading the province of the jury. This ruling was not an abuse of discretion. The sole issue at trial was whether claimant had knowledge of her sons' drug activities, a simple question for which the jury needed no help. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991).xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Connecticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit upholds admission of "erased" state arrest records in federal forfeiture pro​ceeding. (470) Claimant's sons were arrested on numerous drug charges for drug activity which took place in an apart​ment house owned by claimant. In a forfeiture pro​ceeding against the apart​ment house, defendant asserted the innocent owner defense. The district court admitted evidence of claimant's sons' drug ar​rests into court, even though many of those ar​rests were subject to erasure under Connecti​cut state law. The 2nd Circuit upheld the dis​trict court's actions, finding that the federal interest in eradicating the drug trade prevailed over any interest in the confidentiality of the arrest records. U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991).xe "U.S. v. One Parcel of Property Located at 31-33 York Street, Hart​ford, Con​necticut, 930 F.2d 139 (2d Cir. 1991)."
2nd Circuit finds lawyer's affirmation as to what wit​nesses would say insufficient for inno​cent owner de​fense. (470) The claimant made no averment that un​tainted proceeds were used to purchase any of the prop​erties. The 2nd Circuit found that "[h]er lawyer's affir​mation, alleging only what certain witnesses had told him they would say, is insufficient." The court found that the "detailed factual sub​stance in sup​port of her claim of ignorance" was "totally lacking." U.S. v. Aiello, 912 F.2d 4 (2d Cir. 1990).xe "U.S. v. Aiello, 912 F.2d 4 (2d Cir. 1990)."
2nd Circuit rejects innocent owner defense where claimant had a prior conviction for selling narcotics at the property. (470) The claimant argued that forfeiture of the property was unwarranted because he was un​aware of his brother's narcotics activity. The 2nd Cir​cuit rejected the argument, ruling that the claimant "cannot disclaim his own involve​ment in nar​cotic sales at the . . . property." The court ruled that the claimant's 1987 state conviction for selling nar​cotics from the property "is more than ade​quate to establish probable cause to con​nect the property with illicit narcotics transactions." U.S. v. All Right, Title & Interest in Real Property & Building Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990).xe "U.S. v. All Right, Title & Interest in Real Property & Building Known as 303 W. 116th Street, New York, New York, 901 F.2d 288 (2d Cir. 1990)."
2nd Circuit holds Guatemalan non-profit corporation is innocent owner of alleged child abuser’s funds. (470) John Wetterer ran orphanages in Guatemala, and 60 Minutes alleged that Wetterer abused boys in his care. The U.S. Postal Service investigated and Wetterer was indicted for mail fraud.. Guatemalan officials investigated child abuse charges and found them unsubstantiated, but Wetterer never returned to the U.S. to face the fraud charges. When the government brought a civil forfeiture action against funds raised for the orphanages and deposited in U.S. bank accounts in the name of the Guatemalan non-profit corporation that owns the orphanages, that corporation asserted an innocent owner claim to the funds. The Second Circuit ruled that the corporation was not an alter ego of Wetterer. Although the corporation did not maintain the same level of formality in its affairs as would be expected under U.S. law, it adhered to Guatemalan law, which the court found to be the relevant standard. Even assuming the allegations against Wetterer were true, the corporation never knew of or tolerated any child abuse. The Second Circuit denounced the government for pursuing “aggressive but marginal claims” on dubious jurisdiction to seize funds raised for the relief of “abject orphans in an impoverished country” so that the money would be diverted to the Department of Justice. United States v. Funds Held in the Name or for the Benefit of Wetterer, 210 F.3d 96 (2d Cir. 2000) xe "U.S. v. Funds Held in the Name or for the Benefit of Wetterer, __ F.3d __, 2000 WL 381708 (2d Cir. April 14, 2000) No. 98-6273."
3rd Circuit gives innocent spouse right to exclusive use and possession of property during her lifetime. (470) Claimant and her husband owned the property as tenants by the en​tirety. A tenant by the entirety has title to the whole prop​erty. In a forfeiture action based on the hus​band's drug ac​tivities, the government conceded that claimant had a valid innocent owner defense. The district court then dismissed the forfei​ture com​plaint, ruling that as an innocent owner, claimant was entitled to retain her ti​tle to the entire property. The govern​ment then moved to amend the judgment, arguing that it had a right to the hus​band's in​terest, but that claimant could retain exclusive use of it dur​ing her life​time, and the right to ob​tain title in fee simple absolute if her husband pre​deceased her. The 3rd Circuit re​versed the district court's ruling and adopted the gov​ernment's interpre​tation. That interpreta​tion best served the dual pur​poses of 21 U.S.C. §881(a)(7), permitting the immedi​ate forfeiture of the in​terest of the guilty spouse, and fully protecting the property rights of the innocent owner under the tenancy by the en​tireties. U.S. v. Parcel of Real Property Known as 1500 Lincoln Avenue, 949 F.2d 73 (3d Cir. 1991).xe "U.S. v. Parcel of Real Property Known as 1500 Lincoln Avenue, 949 F.2d 73 (3d Cir. 1991)."
3rd Circuit holds that donee of drug proceeds may estab​lish innocent owner defense. (470) Claimant pur​chased a house with $216,000 which she received as a gift from her boyfriend. The money was proceeds from a drug transac​tion. In a civil forfeiture action against the house, the district court held that defendant could not assert the innocent owner defense because she was not a bona fide purchaser for value. The 3rd Circuit reversed, finding that an innocent owner under the civil forfeiture statute need not be a bona fide purchaser for value. First, the plain language of the in​nocent owner provision speaks only in terms of an "owner" and in no way limits the term to a bona fide purchaser for value. Moreover, the innocent owner provision in the crimi​nal for​feiture statute is expressly limited to bona fide pur​chasers for value, while the civil statute omits such language, using the broad term "owner." The relation-back doctrine did not prevent defendant from acquiring an owner​ship in​terest in the property. This doctrine does not apply to prop​erty that has been ex​empted from forfeiture under the inno​cent owner doctrine. U.S. v. A Parcel of Land, Buildings, Appurte​nances and Improvements, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d, 507 U.S. 111 (1993).xe "U.S. v. A Parcel of Land, Buildings, Appurte​nances and Improvements, Known as 92 Buena Vista Avenue, 937 F.2d 98 (3d Cir. 1991), aff’d, 507 U.S. 111 (1993)." 

3rd Circuit rules hearsay evidence inadmissi​ble to re​but live testimony from claimant on innocent owner de​fense. (470) The govern​ment properly introduced a de​position transcript to establish probable cause for the forfeiture. However, once the claimant presented her in​nocent owner defense, the trial court allowed the gov​ernment to use the deposi​tion testi​mony to rebut the defense. The 3rd Circuit held that although the deposi​tion could be used to establish probable cause, it was in​admissible for the purpose of re​butting the innocent owner defense. The claimant was denied the opportu​nity to cross examine the deposition witnesses on the in​nocent owner defense, while the gov​ernment had the opportunity to cross examine her when she testified on the issue, thus violating her due process rights. Thus, the case was remanded for the judge to re​consider the only evidence on the innocent ownership is​sue: the claimant's testimony. U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989).xe "U.S. v. Parcel of Real Prop​erty Known as 6109 Grubb Road, 886 F.2d 618 (3d Cir. 1989)."
4th Circuit sustains money laundering conspiracy conviction for false claim of innocent ownership. (470) In a case demon​strating the risks of making a false claim of innocent ownership, the government charged a drug trafficker’s mother with conspiring with her son to launder narcotics proceeds. In civil forfeiture proceedings, the mother claimed falsely that she was the true owner of cars purchased by her son with drug money and that she had no knowledge of the source of his money. She was convicted of perjury, obstruc​tion of justice, and conspiracy to commit money laundering. The Fourth Circuit upheld her conviction against a claim of improper joinder of the conspiracy count with the counts charging perjury and obstruction of justice. The court held that, pursuant to Rule 8(a), Fed. R. Crim. P., the counts were properly joined because the mother’s false statements to obtain release of the cars were part of a “common scheme or plan” with the conspiracy to launder drug money. Even if the counts had been severed, evidence of the perjury and obstruction would have been admitted at the mother’s conspiracy trial because the false statements constituted her primary role in the conspiracy. U.S. v. Bankole, 164 F.3d 626 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Bankole, 164 F.3d 626 (4th Cir. 1998) (table) (unpublished)."
4th Circuit holds lienholder is entitled to assert inno​cent owner defense. (470) The 4th Circuit reaf​firmed its decision in In re Metmor Fin., Inc, 819 F.2d 446 (4th Cir. 1987) and held that a lienholder is an "owner" within the meaning of 21 U.S.C. §881 and is thus entitled to as​sert the innocent owner de​fense. This interpretation was con​sistent with re​cent decisions by at least two other circuits and was supported by the legislative his​tory. In this case, because the government had conceded the lienholders’ innocence, their inter​ests in the prop​erty could not be for​feited. The lienholders were enti​tled to recover outstanding princi​pal, unpaid pre-seizure interest, and post-seizure in​terest. In addition, if the mortgage doc​uments so pro​vided, costs and attorneys' fees would be avail​able. The case was remanded to decide whether the mort​gage docu​ments provided for attorneys' fees and costs. U.S. v. Federal Na​tional Mortgage Associa​tion, 946 F.2d 264 (4th Cir. 1991).xe "U.S. v. Federal Na​tional Mortgage Associa​tion, 946 F.2d 264 (4th Cir. 1991)."
4th Circuit holds that civil forfeiture does not abate on death of owner and "relation back" doctrine prevents heirs from being "innocent owners." (470) The personal repre​sen​tative of the owner's estate argued that civil for​feiture un​der 21 U.S.C. §881(a)(b) is primarily pe​nal in nature and should abate on the death of the wrongdoer. The 4th Cir​cuit disagreed, holding that §881 primarily serves reme​dial purposes. Moreover, the court found the relation back doctrine of 21 U.S.C. §881(h) applicable, and held that at the time of the owner's death, the property be​longed to the United States. He therefore had no interest in the property to pass on to his estate or heirs. U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990).xe "U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990)."
4th Circuit holds that wife whose interest in marital prop​erty did not yet exist, had no standing to contest forfeiture. (470) Under South Carolina law, during mar​riage a spouse acquires "a vested special equity and ownership right in the marital property." However, the 4th Circuit held that while this "ownership right" is ac​quired during marriage, "marital property" does not exist until "the date of filing or com​mencement of marital liti​gation." Thus, since the claimant had not filed or com​menced marital litigation, "she has no interest in the property at stake," and therefore no standing to contest the forfeiture of her husband's prop​erty. U.S. v. Schif​ferli, 895 F.2d 987 (4th Cir. 1990). xe "U.S. v. Schif​ferli, 895 F.2d 987 (4th Cir. 1990). "
5th Circuit holds that "owner" refers to owner at time of forfeiture proceeding, not at time drug offense is committed. (470) The government brought a forfeiture action under 21 U.S.C. §881(a)(7) against property owned by claimant. Claimant admitted as part of a guilty plea that in February 1988 he had sold drugs from the defendant property. However, on this date, the property was owned by his parents, who allegedly were unaware of his drug activities. They conveyed the property to him in May 1988. The 5th Circuit held that the term "owner" for purposes of the innocent owner defense, refers to the person who owned the property at the time of the forfeiture proceed​ings, not the person who owned the property at the time it was used to commit an illegal act. Although §881(h) provides that the govern​ment's interest relates back to the date of the act giving rise to the forfeiture, title does not vest in the government until the date of the forfeiture decree. U.S. v. One Parcel of Land in the Name of Ezekiel Mikell, 33 F.3d 11 (5th Cir. 1994).xe "U.S. v. One Parcel of Land in the Name of Ezekiel Mikell, 33 F.3d 11 (5th Cir. 1994)."
5th Circuit rejects innocent owner defense for purchaser of illegally imported goods. (470) Claimant purchased goods that were imported into the United States in violation of Customs law. The 5th Circuit rejected an in​nocent owner defense to the forfeiture of the goods. Cases suggesting the exis​tence of a constitutional innocent owner defense to cus​toms violations all involved situations where the owner of the property subject to forfeiture attained ownership rights prior to the illegal use of the prop​erty. In contrast, claimant's ownership of the goods arose only after the unauthorized importation. It would render useless the current system of public recorda​tion if purchasers of imported items could ig​nore the listings and obtain good title simply by ask​ing their sellers, as claimant did, whether the im​ports were authorized. U.S. v. Eighty-Three Rolex Watches, 992 F.2d 508 (5th Cir. 1993).xe "U.S. v. Eighty-Three Rolex Watches, 992 F.2d 508 (5th Cir. 1993)."
5th Circuit upholds forfeiture because claimant did not perfect ownership interest in automobile under state law. (470) Claimant, an attorney, made an oral agree​ment with his client to represent the client for $50,000. The client offered $6,500 in cash and his 1977 Porsche Carrera 911. Claimant then entered into a written form contract in which the client agreed to pay a retainer in the amount of $50,000. The contract did not mention the car. Nonethe​less, that day, claimant took physical possession of the car. Although the client had obtained the car sev​eral months be​fore, he did not register his ti​tle to it until after claimant ob​tained posses​sion of the car. The certificate assigning ti​tle to claimant remained unrecorded during a subse​quent forfeiture action against the car based on the client's drug activities. The 5th Circuit held claimant's posses​sory interest gave him standing to challenge the forfei​ture, but rejected his innocent owner defense be​cause his interest in the vehicle was not valid against third parties under Texas law. Since neither claimant or his client had a perfected title in the car when it was seized, claimant acquired the car subject to the forfei​ture in​terest of the government. U.S. v. 1977 Porsche Carrera, 946 F.2d 30 (5th Cir. 1991).xe "U.S. v. 1977 Porsche Carrera, 946 F.2d 30 (5th Cir. 1991)."
5th Circuit upholds forfeiture of claimant's car pur​chased with boyfriend's drug money. (470) The government alleged that the claimant's boyfriend, a convicted drug dealer, had given her the money to from the proceeds of his illicit drug trafficking purchase the automobile. The government show​ed that the girlfriend earned only $700 per month and pur​chased the car in July 1986 with a $9,000 down payment. Her check was returned for insuffi​cient funds, and she then made the down pay​ment in cash in small bills. She paid the balance in January 1988 with a check for $8,300. That money came from a deposit the day be​fore. Her largest prior de​posit had been $300. There was also testimony that the boyfriend had said that he bought the car for the claimant. The 5th Circuit held that this evi​dence was sufficient to sup​port the trial judge's finding that the car was forfeitable to the gov​ernment. U.S. v. One 1986 Nis​san Maxima GL., 895 F.2d 1063 (5th Cir. 1990). xe "U.S. v. One 1986 Nis​san Maxima GL., 895 F.2d 1063 (5th Cir. 1990). "
6th Circuit upholds innocent owner claim of imprisoned drug dealer. (470) While claimant was in prison on drug trafficking charges, he allowed Campbell, a friend and alleged former drug co-conspirator, to reside at his property. When police found a marijuana grow operation on the premises and initiated a civil forfeiture action, claimant raised an innocent owner defense. He alleged that he knew nothing of Campbell’s activities, and that he sent an associate to inspect the property periodically to ensure it was not being misused. The associate testified that each time he visited Campbell was reluctant to admit him, but that when he did obtain entry he saw indications that a transmission repair business was being operated there. He claimed to have seen no signs of illegal conduct. The Sixth Circuit held it was not error for the magistrate judge to credit this testimony, even in the face of government evidence suggesting the marijuana operation began before claimant was incarcerated. The lower court’s finding that claimant met his burden of proving his innocent owner status was not clear error. U.S. v. One Parcel of Property, Located at 255 Vance Avenue, 173 F.3d 430 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. One Parcel of Property, Located at 255 Vance Avenue, 173 F.3d 430 (6th Cir. 1999) (table) (unpublished)."
6th Circuit rules claimant’s testimony contradicting government witnesses insuf​ficient to prove innocent owner defense. (470) Claimant was the nominal owner of a Corvette purchased by one Andre Johnson allegedly with the proceeds of cocaine sales. After the government put on testimony establishing that the car was bought with drug money, claimant did not contest the probable cause showing but sought to prove innocent ownership through his own testimony. Although claimant’s testi​mony contradicted that of government witnesses on a number of points, the Sixth Circuit noted that witness credibility was a question for the fact-finder and there was nothing in the record compelling it to overturn the verdict against claimant. U.S. v. One 1993 Chevrolet Corvette, 129 F.3d 1266 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. One 1993 Chevrolet Corvette, 129 F.3d 1266 (6th Cir. 1997) (table) (unpublished)."
6th Circuit relies on criminal convictions to preclude litigation of forfeitability of proper​ty. (470) Claimants had been con​victed of growing marijuana on a 51-acre tract of land. The district court relied on the convictions in granting summary judgment of forfeiture of the property. The 6th Circuit noted that the fact of criminal convic​tion does not necessarily pre​clude litigation of a for​feiture action, but it af​firmed reliance on the doctrine of collateral estoppel on the facts of this case. The owner of the property could not have been convicted had the criminal jury believed that she lacked knowl​edge and did not con​sent to her husband's drug ac​tivities on the property. Her husband's convic​tion also supported forfei​ture of his dower in​terest in the property. U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993).xe "U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993)."
6th Circuit says innocent spouse is enti​tled to entire property held as ten​ant by the entirety and awarded in di​vorce. (470) Claimant, an inno​cent owner, and her hus​band, owned as ten​ants by the entirety a house which was the subject of a forfei​ture action. In U.S. v. Certain Real Property, 910 F.2d 343 (6th Cir. 1990), the 6th Circuit held that the government was precluded from ob​taining the hus​band's interest in the property unless claimant pre​deceased her husband or the entireties estate was otherwise terminated by divorce or joint conveyance. Unbeknownst to the dis​trict or appellate court, claimant and her husband were engaged in divorce pro​ceedings, and prior to the original ap​peal, the di​vorce became final. The di​vorce court awarded claimant the entire house. The 6th Circuit affirmed the dis​trict court's determi​nation that claimant owned the property free and clear of any interest by her ex-husband or the gov​ernment. The federal for​feiture laws do not operate to destroy the fundamen​tal character​istics given to real property by the states. The government could not step into the husband's place as a tenant by the entirety because the unities of time, title and person would be violated. However, the case was remanded for the district court to de​termine whether the state divorce court had all the facts be​fore it in making its determina​tion. Judge Krupansky concurred. U.S. v. Certain Real Property Located at 2525 Leroy Lane, West Bloomfield, Michigan, 972 F.2d 136 (6th Cir. 1992).xe "U.S. v. Certain Real Property Located at 2525 Leroy Lane, West Bloomfield, Michigan, 972 F.2d 136 (6th Cir. 1992)."
6th Circuit holds forfeiture of property by summary judgment when claim​ant asserted innocent owner de​fense in her veri​fied claim. (470) The wife of an indicted drug con​spirator filed a verified claim and answer to the govern​ment's forfei​ture complaint asserting that she was the in​nocent owner of a one-half undivided interest in the for​feitable property. The parties filed cross-motions for summary judgment, but neither side ad​dressed the inno​cent owner de​fense. The 6th Circuit held that summary judgment in favor of the gov​ernment was im​proper be​cause it merely established probable cause to forfeit the property. There was no resolution of the wife's innocent owner de​fense. Therefore, the wife was entitled to a trial in which she would have the opportu​nity to establish that she was truly an innocent owner. U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989). xe "U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989). "
7th Circuit finds that mortgage granted on real property to claimant was fraudulent conveyance. (470) Claimant persuaded people to invest $15 million in a fraudulent Ponzi scheme promising 100% return in a month. She operated the scheme out of a mail drop through corporations that did not exist. She was indicted for fraud and the indictment sought the criminal forfeiture of the proceeds of her fraud. A third party filed a Section 853(c) claim against an interest in seized real property given to the party by the defendant. The third party claimant claimed a first and prior interest over the government in real property, contending that it was a bona fide purchaser for value because it had given as “value” either the $1.1 million it invested in the Ponzi scheme or the $4 million the defendant owed. The district court granted summary judgment in favor of the claimant, allowing it priority over other investors in the Ponzi scheme. The 7th Circuit found that the mortgage granted on the real property was a fraudulent conveyance to the claimant. The 7th Circuit noted that a form of knowledge sufficient to support a conviction beyond a reasonable doubt under a statute requiring proof of scienter is more than sufficient to stave off summary judgment. The Court noted that the principal function of the statutory bond fide purchaser doctrine, which allows a transferee to keep property subject to criminal forfeiture if the purchaser can prove that he bought the property without cause to believe that property was subject to forfeiture, is to protect buyers that did not investigate. To read the statute to require investigation as a condition of being an innocent purchaser would “all but vitiate the statute’s goal.” Reversed. U.S. v. Frykholm, 2004 WL 582253 (7th Cir., Mar. 25, 2004).

7th Circuit holds wife failed to establish innocent owner defense. (470) The government sought forfeiture of claimant’s home, alleging that she and her husband trafficked in marijuana in the residence. Government witnesses testified to having seen multi-pound quantities of marijuana in the home on a number of occasions, and to having purchased marijuana there. A former drug dealer recalled paying claimant’s husband six or seven thousand dollars for drugs he had received from the husband, and watching claimant count the money on the kitchen table. In addition, the government established that claimant and her husband had been convicted of kidnapping and torturing another dealer to force him to reveal the location of marijuana he allegedly stole from them; some of the beatings occurred in the home. Claimant did not rebut the government’s showing of probable cause, but instead asserted that she was an innocent owner of the property under 21 U.S.C. §881(a)(7). Her showing on this issue was limited to statements from her deposition denying a direct role in her husband’s drug activities. Neither the district court nor the Seventh Circuit was buying. The house was ordered forfeited. U.S. v. Real Estate Located at RR #2, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Estate Located at RR #2, 191 F.3d 457 (7th Cir. 1999) (table) (unpublished)."
7th Circuit denies wife’s claim to casino revenues forfeited as substitute property. (470) Claimant’s husband was convicted of narcotics offenses and the jury returned a forfeiture verdict finding $200,000 in drug proceeds forfeitable to the government. The convicted husband owned an interest in a casino, and when it was sold, the district court ordered the husband’s share of the proceeds forfeited as substitute property and applied to the $200,000 forfeiture verdict. Claimant alleged she was entitled to one-half the proceeds as marital property. The Seventh Circuit denied the claim. The wife was not a record owner of the casino, and under Illinois law, the right of a spouse to marital property does not vest until dissolution of the marriage. Because claimant was married to the criminal defendant at the time of the forfeiture, she had no legal interest in the casino. Accordingly, she also lacked standing to contest the forfeiture. U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished)."
8th Circuit holds that “bare legal title” is sufficient to confer Article III standing to contest forfeiture of an SUV, and remands for innocent owner determination. (470) The government seized a 1998 Lincoln Navigator used by Austin to distribute crack cocaine and commenced a civil action to forfeit the vehicle. Austin’s mother and grandmother filed claims, claiming they were each an innocent owner of the SUV. The district court granted summary judgment to the government, finding that neither of them had Article III or statutory standing to contest the forfeiture. The court’s decision was based in part on its findings as to the women’s credibility at a prior evidentiary hearing. The grandmother testified that she purchased the SUV with settlement proceeds from a lawsuit, and the mother was listed on the state certificate of title as the owner. The mother paid most ownership expenses, including taxes, insurance, repairs and gasoline. Austin, the son and grandson, testified that he put most of the miles on the SUV with the women’s permission, although it was also used to drive a daughter to and from work. The two women appealed. The 8th Circuit analyzed Article III standing as a threshold question in every federal court case and noted that a forfeiture claimant’s Article III standing is based on whether the claimant has a sufficient ownership interest in the property to create a case or controversy. The 8th Circuit looked at ownership interests as defined by the law of the state in which the interest arose, Arkansas, and found that the women have Article III standing due to their financial stake in and title to the SUV. Then the 8th Circuit analyzed their innocent owner claim and found that the issue of statutory standing was in dispute. The 8th Circuit reversed and remanded to resolve the innocent owner claims. U.S. v. One 1998 Lincoln Navigator, 2003 WL 21135491 (8th Cir., May 19, 2003).

8th Circuit holds that government is not entitled to forfeit mortgaged funds, even though its lis pendens was recorded before the mortgage was registered. (470) After the defendant pleaded guilty to various narcotics violations, the government filed an in rem action against his house. The defendant refinanced an existing mortgage in March 1999, but the lender did not register its mortgage interest until December 1999. In the interim, the government filed a notice of lis pendens in August 1999. The claims of his owner and wife were rejected by the district court: his for failing to show sufficient legitimate income to provide the down payment and hers for failing to show she was an innocent spouse. The mortgage holder GMAC’s claim was also rejected for lack of standing because GMAC’s mortgage was registered after the government’s lis pendens was recorded. The district court granted summary judgment against the owners and GMAC, and the entire value of the property was forfeited to the government. The Eighth Circuit found that GMAC had standing to contest the forfeiture because it had registered its mortgage interest, but its interest was junior to the government’s. The 8th Circuit held that the mortgage funds were undisputedly innocent proceeds, which the government was not entitled to forfeit. Reversed and remanded, for district court to determine who is entitled to receive the residual proceeds not subject to forfeiture. U.S. v. Premises Known as 7725 Unity Avenue North, Brooklyn Park, Minnesota, 294 F.3d. 954 (8th Cir. 2002).

9th Circuit holds defenses withdrawn below may not be raised on appeal. (470) The district court entered judgment against claimant’s interest in real property after claimant withdrew his defenses, including an “innocent owner” defense. The court found probable cause for the forfeiture, but did not adjudicate the merits of claimant’s withdrawn defenses. The Ninth Circuit held that withdrawal of these defenses barred claimant from raising them as bases for claims of error on appeal. U.S. v. Real Property Located at 1177 Linda Flora Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. Real Property Located at 1177 Linda Flora Drive, 194 F.3d 1319 (9th Cir. 1999) (table) (unpublished)."
9th Circuit affirms summary judgment for government, holding that private investigator was not "innocent owner" of heroin dealer's Fer​rrari. (470) The Ferrari was clearly forfeit​able prop​erty, traceable to ille​gal heroin activi​ties. The burden is on the claimant to establish a lack of knowledge of the for​feitable nature of the property. Here, the claimant was a private investi​gator who lived with the heroin dealer's lawyer. He had assisted in the preparation of the defense to the heroin and homicide charges, and at one point in the defense of those cases, had gone to Los Ange​les to pick up the Fer​rari and drive it to the San Francisco area. He had in​sured the car in the heroin dealer's name. The district court properly granted summary judgment for the govern​ment. U.S. v. 1980 Red Ferrari, 827 F.2d 477 (9th Cir. 1987).xe "U.S. v. 1980 Red Ferrari, 827 F.2d 477 (9th Cir. 1987)."
9th Circuit holds claimant lacked standing to contest civil forfeiture of $26,250 used to purchase methamphetamine. (470) Claimant contested the civil forfeiture of $26,250 seized and forfeited in connection with a methamphetamine purchase made by her boyfriend. She maintained that she was an "innocent owner" of approximately $8,000 of the forfeited funds. The 9th Circuit affirmed the district court’s order to dismiss the claim for lack of standing. The court emphasized that the claimant in a forfeiture action has the burden of showing that she owns or has an interest in the forfeited property. The court concluded that the claimant failed to carry forth her burden of proof, and reasoned that she is an unsecured creditor, not a bailor. The court also rejected claimant’s constructive trust argument and found that she could not sufficiently trace her contribution to establish that she is entitled to the funds held under a constructive trust theory. United States v. $26,250.00 in U.S. Currency, 2000 WL 67893 (9th Cir. 2000)(not reported in F.3d)

10th Circuit finds instructions properly stated innocent owner defense under 18 U.S.C. §981. (470) In this civil forfeiture case, the corporate claimant appealed a verdict of forfeiture against two promissory notes on the ground that the jury instructions improperly told the jury that it could reject an innocent owner defense if the claimant “should have known” of the illegal activity that was the basis of the forfeiture. The court found that the instruction, fairly read, actually instructed the jury that the innocent owner defense pursuant to 18 U.S.C. §981 would fail only if claimant had actual knowledge of the underlying illegality. Accord​ingly, the appeal was dismissed. Accordingly, the appeal was dismissed. U.S. v. 1171 Bandera Road, 166 F.3d 349 (10th Cir. 1998) (table) (unpublished).xe "U.S. v. 1171 Bandera Road, 166 F.3d 349 (10th Cir. 1998) (table) (unpublished)."
10th Circuit says Colorado spouse has no protectable interest in marital property titled in the other spouse. (470) Claimant's husband was a drug dealer. The government sought for​feiture of various properties owned by the husband, including an industrial condominium unit titled only in the husband's name and $13,050 in his possession at the time of his arrest. Claimant raised an innocent owner defense, claiming that both the condo and the money, although not titled in her name, were derived from marital funds. The Tenth Circuit held that claimant had no protectable interest in the marital property titled in her husband’s name. Under Colorado law, a spouse has only an "inchoate" interest in marital property titled in the other spouse, until death or divorce. An unvested or inchoate interest in marital property is insufficient to constitute ownership under 21 U.S.C. §881. The institution of civil forfeiture proceedings does not cause a spouse's interest in marital property to vest. U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996).xe "U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996)."
10th Circuit holds innocent lienholder is entitled to re​cover attorneys' fees if pro​vided for in pre-ex​isting deed of trust. (470) The 10th Circuit held that where a pre-ex​isting deed of trust gives a lienholder the right to re​cover at​torneys' fees, the innocent lien​holder is enti​tled to recover such fees even though the fees are in​curred after the acts giving rise to the forfeiture and af​ter the govern​ment's seizure of the property. In such a situation, a lien​holder's right to recover at​torneys' fees is secured by the property, and its right to recover such fees is an interest in the prop​erty. This is true even if the fees are in​curred af​ter the acts giving rise to the for​feiture. The lien​holder's right to reim​bursement of at​torneys' fees were cre​ated at the time the deed of trust was formed. This right pre​dated the commis​sion of the bad acts that gave rise to the for​feiture. U.S. v. Real Property Located at 2471 Venus Drive, 949 F.2d 374 (10th Cir. 1991).xe "U.S. v. Real Property Located at 2471 Venus Drive, 949 F.2d 374 (10th Cir. 1991)."
11th Circuit says innocence of one tenant by entirety protects home from forfeiture. (470) The FTC brought a civil action against telemarketers of office products alleging fraudulent sales practices. The district court enjoined certain practices by the telemarketing companies, and thereafter found their and his wife in civil contempt for violating the injunction. The court ordered all of defendants’ assets, including the marital home, frozen and liquidated to reimburse consumer injuries. On appeal, the Eleventh Circuit concluded the FTC had failed to show that the wife engaged in illegal telemarketing practices; thus, the district court improperly found her in contempt. The marital home was owned jointly by both spouses in a tenancy by the entirety. Citing U.S. v. One Single Family Residence, 894 F.2d 1511, 1515 (11th Cir. 1990), the court of appeals ruled that the trial court could not forfeit the innocent spouse’s undivided half interest. Nor could it convert the form of ownership into a tenancy in common in order to liquidate the guilty husband’s share. To do so would effect an unlawful taking of the share of the innocent spouse. Thus, “in effect, protection of the [innocent spouse’s] interest in the family home renders [the guilty spouse’s] interest in the home unreachable by the court’s contempt power.” McGregor v. Chierico, 206 F.3d 1378 (11th Cir. 2000). xe "McGregor v. Chierico, 206 F.3d 1378 (11th Cir. 2000)."
11th Circuit says wife not collaterally estopped by husband's conviction from challenging probable cause. (470) Claimant's husband was convicted of running an illegal gambling business from their home. In this forfeiture action, the district court held that the husband's criminal conviction satisfied the government's probable cause burden, and estopped the wife from arguing that the property was not used to facilitate a gambling operation. The 11th Circuit reversed, holding that the wife was not estopped by her husband's criminal conviction from attacking the probable cause showing, since she did not have the opportunity to litigate her position in the criminal trial. She was not a party, her interests were not represented, and she was not in privity with a party, her husband. The district court's conclusion that even absent collateral estoppel, probable cause had been established, was not supported by the record. The case was remanded for a determination of the disputed factual issues as to probable cause. U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994).xe "U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994)."
11th Circuit remands to determine whether county tax collector could be in​nocent owner. (470) The district court re​jected the argument that a tax lien resulting from unpaid ad valorem property taxes pro​vided the county tax collector with standing as an innocent owner to challenge a civil for​feiture under 21 U.S.C. §881(a)(6) and (a)(7). The 11th Circuit remanded for recon​sideration in light of U.S. v. A Parcel of Land, Buildings, Appurtenances and Improve​ments, Known as 92 Buena Vista Avenue, 507 U.S. 111 (1993). The district court concluded that the innocent owner defense applies only to owners whose interests vest before the act giving rise to the forfeiture. The court thus relied on the relation-back doc​trine, under which a judgment of forfeiture relates back to the time of the unlawful act, cutting off the rights of subsequent lienhold​ers or purchasers. However, this doctrine was rejected by the Supreme Court in Buena Vista. U.S. v. 2350 N.W. 187 Street, 996 F.2d 1141 (11th Cir. 1993).xe "U.S. v. 2350 N.W. 187 Street, 996 F.2d 1141 (11th Cir. 1993)."
11th Circuit finds judgment creditor's claims arose well after the govern​ment's interest in the forfeited property. (470) Because the judgment creditor's Arkansas judg​ment was not domesti​cated in Alabama until almost one year after the govern​ment had filed its lis pen​dens on the property, un​der Alabama law, the govern​ment was enti​tled to the proper​ty as a result of the earlier for​feiture action. The gov​ernment's interest in the property arose at the time the offense was committed, which was well before the judgment had ever been en​tered, giving the government priority in any event. In addition, the judg​ment creditor was not an innocent owner because it did not ac​quire rights in the property until after it had notice that the property was purchased with drug money. U.S. v. Real Property On Lake Forest Circle, 870 F.2d 586 (11th Cir. 1989).xe "U.S. v. Real Property On Lake Forest Circle, 870 F.2d 586 (11th Cir. 1989)."
11th Circuit holds attorneys had no right to proceeds from sale of for​feited property as mortgagees be​cause transfer to them was fraudulent under state law. (470) The defen​dant's forfeited property was sold after none of the par​ties objected. The proceeds were dis​tributed first to the attorneys as mortgagees, then to a judgment creditor, and then to the gov​ernment. The government appealed, and the 11th Circuit reversed, holding that the gov​ernment was entitled to all the pro​ceeds from the sale. The court stated that the District Court had properly found that the defendant had fraud​ulently transferred his one half inter​est in the joint ten​ancy to his wife, but the wife's con​veyance of the mort​gages to the attor​neys as compensa​tion for their services was fraudulent under state law. Thus, the at​torneys had no security in​terest in the prop​erty, and could not qualify as innocent owners who would be entitled to the prop​erty against the government under 21 U.S.C. §881(a)(6). U.S. v. Real Property On Lake Forest Circle, 870 F.2d 586 (11th Cir. 1989).xe "U.S. v. Real Property On Lake Forest Circle, 870 F.2d 586 (11th Cir. 1989)."
11th Circuit finds holder of warranty deed to forfeitable prop​erty who acts as drug defen​dant's nominee cannot defeat forfeiture by virtue of claim as bona fide pur​chaser. (470) A farmer who held title to forfeitable farm property was in fact the marijuana smuggler's nominee and the prop​erty was there​fore for​feitable. His agree​ment to pay $10 for the transaction was a sham, de​signed solely to pre​vent the land from being subject to forfeiture. The farmer could not defeat forfeiture by claiming that he was a bona fide purchaser for value. According to the 11th Circuit, the bal​ance on the mort​gage was sufficient evidence to sup​port the trial court's finding that he was a mere "nominee" and not a bona fide purchaser. Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988).xe "Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988)."
Illinois district court holds that CAFRA innocent owner provisions require fraud proceeds to be distributed to claimant victims based on traceability, not pro rata to all defrauded claimants. (470) The government filed a civil forfeiture action against $2,767,202.27, which the Government alleged represented money obtained from investors as a result of a fraudulent investment scheme. The scheme’s principal was not charged with a criminal offense as a result of the fraud and no restitution order was entered against him. Numerous parties filed claims asserting an interest in the $2,767,202.27; many claimants also filed cross-claims for damages against the principal, who defaulted on all of those claims. One claimant filed a motion requesting that the court bifurcate the cross-claims from the underlying in rem action, and also determine how the money should be distributed among the claimants. Almost all of the parties and the court agreed to the bifurcation, however, the government opposed the claimant’s request that the court distribute the $2,767,202.27 on a pro rata basis to all of the claimants who were defrauded and not limit the distribution to those individuals whose losses can be traced to the seized funds, arguing that the seized funds should only be distributed to those individuals who have an ownership interest in the specific property. The government referred to 18 U.S.C. §983, which provides the general rules for civil forfeiture proceedings and outlines a defense to forfeiture for innocent owners, arguing that only those individuals who can show a specific interest in the $2,767,202 .27 are “owners” as defined by the statute and are the only people who should be able to recover. The court found that the passing of the Civil Asset Forfeiture Reform Act in 2000 changed the legal landscape with respect to civil forfeitures and clearly states that only those individuals who can show an interest in the specific property being forfeited are eligible to recover forfeited property. Nothing in the legislative history of the CAFRA indicates that Congress was concerned with civil forfeitures in the context of “ponzi” or “pyramid” investment schemes, where later investments are used to pay earlier investors returns. It is unknown whether Congress would have intended a recovery only by those individuals who could prove an interest in the type of specific property to be forfeited in that case, but the plain language of 18 U.S.C. §983 unambiguously defines the term “owner.” Accordingly, it ordered that the seized funds will be distributed on a pro rata basis among only those individuals who qualify as owners, as defined by 18 U.S.C. §983. U.S. v. Two Million Seven Hundred Sixty-Seven Thousand Two Hundred and Two Dollars and Twenty-Seven Cents ($2,767,202.27 in U.S. Currency), 2005 WL 3479178 (C.D.Ill. 2005) (Dec. 20, 2005).

Illinois District Court says resident straw owner has standing to assert “innocent owner” defense. (470) The government sought civil forfeiture of a residence owned by a drug dealer who had put the home into an irrevocable trust for the benefit of two of his children. A third child was named trustee. The children filed claims to the property as innocent owners. The government moved for summary judgment, contending that all three children lacked standing because the trust was a sham transaction intended to shelter the home from forfeiture and none of the three had any legitimate ownership interest in the property. The district court held that in forfeiture cases, ownership is not the measure of standing. It is enough to show that a claimant will suffer “injury in fact” from the threatened forfeiture. The court held that the owner’s daughters lacked standing. One had long ago moved from the residence and benefited from the trust in no material fashion. The daughter named as trustee never exercised any control nor conducted any act as a trustee. Loss of the residence would therefore leave her unaffected. However, the court held that the owner’s son possessed standing to assert an innocent owner claim because he still lived in the residence, and thus forfeiture would cause him an injury in fact by evicting him from the home. [Ed. Note: This is, to say the least, a path-breaking holding. In effect, the court is saying that mere occupancy confers standing to contest the forfeiture of real estate.] U.S. v. 8402 W. 132nd St., 2000 WL 294094 (N.D. Ill. 2000) (not reported in F.Supp.).xe "U.S. v. 8402 W. 132nd St., 2000 WL 294094 (N.D. Ill. 2000) (not reported in F.Supp.)."
Illinois District Court forfeits guilty spouse’s interest in tenancy by entireties but gives innocent owner a life interest. (470) Jack Lee pleaded guilty to fraud and money laundering and agreed to forfeit $337,000. The government sought forfeiture of substitute property(a Florida residence owned by Lee and his wife in tenancy by the entireties. Mrs. Lee argued that the Lees’ interests in the home were not severable under Florida law, and therefore that her status as innocent spouse prevented forfeiture both of her interest in the house and of Mr. Lee’s as well. The district court agreed that the tenancy by the entireties remained unaffected by Mr. Lee’s mortgage of his half of the house to his wife in return for a $40,000 loan. However, the court ruled that the government was entitled to immediate forfeiture of Mr. Lee’s interest in the house, but that Mrs. Lee retained a life interest in the entire property with protection against alienation without her consent or any attempt to levy upon her husband’s former interest. U.S. v. Lee, 12 F.Supp. 2d 858 (C.D. Ill. 1998).xe "U.S. v. Lee, 12 F.Supp. 2d 858 (C.D. Ill. 1998)."
Illinois District Court denies standing to contest forfeiture of “marital property.” (470) Illinois state police officers searched claimants’ residence after observing marijuana plants growing near the house. They found marijuana, firearms, currency, and 3,828 gold and silver coins. Federal authorities filed a civil forfeiture action under 21 U.S.C. §§881(a)(6) and 881(a)(7) against the real property, the currency, and the coins. In deposition testimony, the male claimant said his wife, not he, was the owner of the coins. Nonetheless, he claimed an interest in them as marital property. As to the currency, the wife disavowed any specific knowledge of its ownership or origin, but she, too, claimed an interest in the cash as marital property (presumably on the theory that it was her husband’s). The district court found that neither assertion of standing was valid. The Illinois Marriage and Dissolution of Marriage Act, “does not purport to affect property interests during marriage.” Rather, the doctrine of “marital property” does not go into operation until the marriage is dissolved. Consequently, neither spouse could claim standing to contest the forfeiture of property belonging to the other. U.S. v. 47 West 644 Route 38, Maple Park, Illinois, 962 F.Supp. 1081 (N.D. Ill. 1997).xe "U.S. v. 47 West 644 Route 38, Maple Park, Illinois, 962 F.Supp. 1081 (N.D. Ill. 1997)."
Illinois District Court rules forfeiting vehicles of inno​cent owners was not an excessive fine. (470) Plaintiffs challenged Chicago city ordinances that provided for seizure of vehicles used in the commission of crimes. The ordinances permit return of the vehicles on payment of what amounts to a $500 fine; if the owner cannot pay the $500, the car is sold and the proceeds minus the $500 remitted to the owner. No innocent owner defense is permitted in these proceedings. Plaintiffs argued, inter alia, that imposition of any penalty on innocent vehicle owners constituted an excessive fine that violated the Eighth Amendment. The district court disagreed. Because none of the plaintiffs alleged that their vehicles had been stolen at the time seized, the court found that “they have, in some measure, consented to the use of their vehicles by another, and the consequences thereof are ‘a matter to be settled between [Plaintiffs] and [those who have used their vehicles].’” In effect, the district court reasoned that, as Bennis v. Michigan, 516 U.S. 42, 116 S.Ct. 994 (1996), upheld forfeiture of the entire vehicle of an innocent owner, a $500 levy against the value of that vehicle is not an excessive fine. Towers v. City of Chicago, 979 F.Supp. 708 (N.D. Ill. 1997).xe "Towers v. City of Chicago, 979 F.Supp. 708 (N.D. Ill. 1997)."
Maine District Court holds town with perfected tax lien is innocent owner entitled to notice of forfeiture. (470) In February 1994, the U.S. filed a civil forfeiture action against real property in the town of Sanford, Maine, that had been used in drug transactions. In April 1994, by operation of Maine law, the town acquired a perfected lien against the property for unpaid 1994 property taxes. In September 1994, without notice to the town, the government obtained an order forfeiting the property. When the town discovered the forfeiture, it asked for back taxes from the U.S., and then sued under the Administrative Procedure Act (APA), 5 U.S.C. §702, and the Declaratory Judgment Act, 28 U.S.C. §2201, et seq. The district court held that a town with a perfected tax lien in real property is an “innocent owner” entitled to notice, and the “relation back” doctrine did not prevent the town from recovering back taxes. Moreover, attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412, would be available to the town in a “proper case.” This was not such a case, however, because the court concluded that it lacked subject matter jurisdiction under both the APA and the Declaratory Judgment Act. [Ed. Note: The opinion does not say whether the government filed a notice of lis pendens at the time the forfeiture action was brought in February 1994. If so, it is difficult to understand how an April 1994 tax lien gave the town any rights superior to the government.] Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997).xe "Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997)."
Massachusetts District Court finds wife failed to establish innocent owner defense. (470) Claimant’s husband operated a taxi cab business and a cocaine distribution ring out of the first floor of a house he shared with his wife and child. After the drug operation was detected, the husband executed a will devising the house to his wife and then committed suicide. When the government sought civil forfeiture of the residence, the wife raised an innocent owner defense. She appeared in three roles: executrix of her husband’s estate, as the alleged equitable owner of the property, and as heir under the husband’s will. As executrix, the wife’s innocent owner claim was “a non-starter” because she stood in her husband’s very guilty shoes. Likewise, she was unable to establish equitable ownership because she was neither an owner of record, nor did she contribute to the purchase of the house, prior to her husband’s death. Finally, claimant possessed no property rights as an heir until the time of her husband’s death, by which point she was aware of the illegal conduct that had occurred on the property. Accordingly, she could not establish an innocent owner defense. U.S. v. Real Property … Located at 221 Dana Avenue, 81 F.Supp.2d 182 (D. Mass. 2000).xe "U.S. v. Real Property … Located at 221 Dana Avenue, 81 F.Supp.2d 182 (D. Mass. 2000)."
Michigan District Court holds “innocent lienholder” and “innocent owner” are synonymous under 21 U.S.C. 881. (470) Pursuant to a valid search warrant, police seized personal property, cash, and two automobiles from plaintiff, who was later convicted of drug charges. Before plaintiff’s conviction, however, authorities “quick released” both automobiles to the lienholders who were judged to be innocent owners, having an immediate right to the property under 28 C.F.R. §8.6. After numerous motions and appeals, plaintiff argued that he was the only innocent owner of the two automobiles because he was convicted after the release of the property to the lienholders. The district court held that plaintiff was not an “innocent owner” because of his direct connection to the seizure of the vehicles and his subsequent conviction. The court held that although 28 C.F.R. §8.6 does not specifically characterize a lienholder as an “innocent owner,” the lienholder may be considered such and receive the seized property. “Additionally, because the vehicles were quick-released ... [and forfeiture proceedings never began,] the formalities required by an administrative forfeiture were not required in the instant case.” Little v. U.S., 2001 WL 276806 (E.D. Mich. 2001) (unpublished).

New Mexico District Court holds limited innocent-owner clause under 49 U.S.C. §80303 does not violate due process. (470) Government moved for summary judgment and sought forfeiture of 1997 Ford Expedition claiming vehicle was used to transport contraband in violation of 49 U.S.C. §80303. Claimant asserted innocent-owner defense. However, under §80303, the defense is limited to where an individual other than the owner illegally obtained the vehicle and used it to commit a violation of the statute. Because use of the vehicle was most likely consensual rather than criminal, the statutory defense would not apply. Claimants argue, however, due process requires a broader innocent-owner defense apply to forfeitures sought under the statute. The district court cited Bennis v. Michigan, 516 U.S. 442 (1996), and rejected claimant’s argument, holding that the Constitution does not require an innocent-owner defense be available in forfeiture cases. U.S. v. One 1997 Ford Expedition Utility Vehicle, 2001 WL 289873 (D.N.M. 2001).

New York District Court rules buyer of imported goods smuggled without his knowledge is not innocent owner. (470) U.S. Customs seized numerous religious artifacts being smuggled into the U.S. from the Ukraine by an airline stewardess. Thereafter, claimant contested forfeiture of the items on the ground that he had purchased them legally and knew nothing of the seller’s plan to smuggle them through U.S. Customs. The district court rejected this innocent owner argument. The customs forfeiture statute, 19 U.S.C. §1497(a)(1), contains no innocent owner defense, and the Supreme Court held in Bennis v. Michigan, 116 S.Ct. 994 (1996), that there is no constitutional innocent owner defense. Such a defense might be available where the goods were stolen from the owner, but that was not the case here. The court also found that claimant had no standing to contest the government’s decision to return the seized artifacts to the Ukraine rather than selling them at public auction. U.S. v. Various Ukranian Artifacts, 1997 WL 793093 (E.D.N.Y. 1997) (not reported in F.Supp.).xe "U.S. v. Various Ukranian Artifacts, 1997 WL 793093 (E.D.N.Y. 1997) (not reported in F.Supp.)."
New York District Court rules shareholders have no standing to assert "innocent owner" defense. (470) The government filed an in rem forfeiture action against a restau​rant, alleging it had been used in drug and money laundering violations. Twenty-six shareholders of the corporation that owned the restaurant filed claims, alleging that they were "innocent owners." District Judge Glasser ruled that the shareholders had no standing to file claims, because "shareholders do not hold legal title to any of the corpora​tion's assets." The court noted that if share​holders had standing, "drug dealers could set up a corporation and sell stock to innocent shareholders or to those acting in concert, who could then assert an innocent owner de​fense in any pending forfeiture proceeding." "Strawmen" and "nominal" holders of legal ti​tle do not have standing, and neither do shareholders. U.S. v. New Silver Palace Restaurant, 810 F.Supp. 440 (E.D.N.Y. 1992).xe "U.S. v. New Silver Palace Restaurant, 810 F.Supp. 440 (E.D.N.Y. 1992)." 

Ohio district court holds that bona fide purchaser of value must pay equivalent value, not just any consideration. (470) The government sought civil forfeiture of eleven pieces of property, including two Vector automobiles, pursuant to 18 U.S.C. §981(a)(1)(A) and (c), for having been purchased from the proceeds traceable to wire fraud, and moved for summary judgment. The claimant argued that he gave 25% of stock in consideration for the Vectors; that his company owns the Vector names and marks worth at least $50,000.00; and to qualify as a bona fide purchaser for value, he need only establish that he gave a value in consideration for the exchange, and not necessarily an equivalent value. However, he did not cite any authority supporting the proposition that any consideration, regardless of the value, nature, or quality of such consideration, will give rise to a bona fide purchase for value, and the court held that the exchange was not one of equivalent value. Thus, he was not a bona fide purchaser for value or innocent owner. U.S. v. One 1996 Vector M12, 2005 WL 3263325 (S.D.Ohio 2005) (Dec. 1, 2005).

Rhode Island District Court rejects constructive trust theory and grants standing to defendant’s ex-wife. (470) An accountant for the U.S. Postal Service stole $1.6 in Treasury checks over a seven-year period. During part of that period he was married to Kathleen, who served as president and director of a corporation to which much of the stolen money was transferred. When the accountant and Kathleen divorced, Kathleen received as part of the divorce settlement money traceable to the thefts, as well as real estate purchased wholly or in part with stolen money. The government filed a civil forfeiture action against Kathleen’s bank accounts and real property. Kathleen and her new husband filed claims in the action. The government conceded that Kathleen and her husband were the record owners of the property and bank accounts, and would thus ordinarily have standing. However, it argued that because the U.S. was both the sovereign demanding forfeiture and the defrauded property owner demanding repayment, claimants lacked standing because they held the stolen property in constructive trust. A constructive trust requires proof both of fraud by the claimants and that the “defendant property was purchased entirely with government money.” Because these were the very questions a forfeiture trial would answer, the district court declined to make a preliminary determination of them that would deny claimants standing. U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999).xe "U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999)."
South Dakota District Court rules wife not innocent owner under state marital property law. (470) Claimant’s husband conducted drug transactions from the marital residence. After he pled guilty to narcotics charges, the government sought civil forfeiture of the home. Claimant asserted that she was an innocent owner of at least a one-half share of the property. The district court said that her property interest was defined by state law. Because claimant was not a record owner of the home, and because South Dakota law does not give one spouse any vested interest in the property of the other during the course of the marriage, claimant had no standing to contest the forfeiture. U.S. v. One Parcel of Property Located at 1512 Lark Drive, 998 F.Supp. 935 (D. S.D. 1997).xe "U.S. v. One Parcel of Property Located at 1512 Lark Drive, 998 F.Supp. 935 (D. S.D. 1997)."
Student author discusses Bennis v. Michi​gan. (470) In this case note, Joseph Calella discusses the Supreme Court’s decision in Bennis v. Michigan, 116 S.Ct. 994 (1996). The Note summarizes the opinion and some subsequent critiques of it. The author concludes that the best course for critics of the decision is to convince legislatures to include innocent owner defenses and other protections of the property rights of innocent parties in forfeiture statutes. Joseph G. Calella, Front-Seat Adventures: Forfeiting Fundamental Fairness and a 1977 Pontiac, 28 Seton Hall L. R. 1262 (1998).xe "Joseph G. Calella, Front-Seat Adventures\: Forfeiting Fundamental Fairness and a 1977 Pontiac, 28 Seton Hall L. R. 1262 (1998)."
Student author analyzes and disagrees with result in Bennis v. Michigan. (470) The Supreme Court in Bennis v. Michigan, 516 U.S. 442 (1996), upheld that forfeiture of a vehicle used for an act of prostitution by the husband of the owner. In this article, a student author examines the Bennis decision in the context of the history and development of civil forfeiture and proposes an analytical framework based on civil forfeiture's historical roots, tort negligence law (which the author says is an underlying theme in forfeiture cases), and due process jurisprudence. He discusses the historical underpinnings of civil forfeiture and the Michi​gan statutes involved, reviews the majority and dissenting decisions in the Bennis case, and analyzes the case in the context of the Due Process Clause of the Fourteenth Amendment by applying a balancing of the interests analysis and utilizing established tort principles. He contends that courts should be able to process government civil forfeiture claims without offending traditional notions of property and liberty accorded innocent owners. Finally, the article concludes that, absent an innocent owner defense, the Michigan abatement statute deprives individuals of their property without due process of law. Graeme S.R. Brown, Comment, Forfeiting the Due Process Rights of the Innocent Owner, 32 New England L. Rev. 479 (1998).xe "Brown, Graeme S.R., Comment, Forfeiting the Due Process Rights of the Innocent Owner, 32 New England L. Rev. 479 (1998)."
Student author contends Bennis v. Michigan was wrongly decided. (470) In Bennis v. Michigan, 516 U.S. 442 (1996), the Supreme Court held that the forfeiture under a Michigan state nuisance statute of a vehicle used as the site of an act of prostitution by the husband of the owner violated neither the Due Process Clause of the Fourteenth Amendment nor the Takings Clause of the Fifth Amendment. This Note contends that Bennis was wrongly decided. Additionally, it argues that the case raises constitutional issues under the Excessive Fines Clause of the Eighth Amendment and the Double Jeopardy Clause of the Fifth Amendment. Further, the Bennis decision alters the basic requirements of fundamental fairness based on an American citizen's right to own and maintain property. Shelley D. Whatley, Note, Baby, They Can Seize Your Car: Forfeiture Laws and Taking Property from Innocent Victims in Bennis v. Michigan, 34 Houston L. Rev. 1279 (1997).
