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§635 Remission and Mitigation



Supreme Court holds that Customs' failure to follow forfeiture proce​dure did not violate due process. (635) The claimant purchased a car in Europe, and drove it into the United States from Cana​da without de​clar​ing it. It was seized by Customs. Claimant filed a remis​sion pe​tition. Customs failed to reply for 36 days. The Ninth Circuit held this failure con​sti​tut​ed a violation of due process, but the Supreme Court reversed, finding no due process viola​tion. U.S. v. Von Neumann, 474 U.S. 242, 106 S.Ct. 610 (1986).xe "U.S. v. Von Neumann, 474 U.S. 242, 106 S.Ct. 610 (1986)."
2nd Circuit holds that constructive trust theory did not warrant remission under 1963(1)(6)(A). (635) In lieu of a jury trial, de​fendant entered into a RICO Forfeiture Set​tlement Agreement pur​suant to which he agreed to pay the gov​ernment $4.5 million. In April, the par​ties orally agreed that further legal fees would be negotiated and presented to the court for approval. Certain unions pe​titioned the court to amend the February agreement so that the $4.5 mil​lion would be paid to them, not to the government. In July, the judge granted the unions' petition, find​ing that defen​dant held certain commissions as a con​structive trust for the unions. Notwith​standing the July order, defen​dant's law firm and the govern​ment entered into sev​eral stip​ulations permitting the firm to be paid from proceeds from the sale of vari​ous assets. A subsequent district judge refused to ap​prove the latest stip​ulation. The 2nd Circuit held that (a) the July order was not binding upon the law firm because it was not a party to the remission pro​ceedings and it had a pro​tectable interest in the funds, and (b) there was not a suffi​cient basis in the July order to support a finding that the property or​dered forfeited should be remitted to the unions pur​suant to §1963(1)(6)(A). U.S. v. Schwimmer, 968 F.2d 1570 (2d Cir. 1992).xe "U.S. v. Schwimmer, 968 F.2d 1570 (2d Cir. 1992)."
5th Circuit orders DEA to review merits of pe​titioner's re​quest for remission. (635) Peti​tioner filed a motion with the DEA for expe​dited release of cash which had been seized from him during his arrest. The DEA de​nied the motion be​cause he used the wrong form. Peti​tioner filed no other pe​titions, and the DEA ad​ministratively forfeited the funds. The 5th Circuit found it had authority to review the agency's ac​tions to deter​mine whether the agency followed the proper procedural safe​guards. Judicial review on the merits of an admin​istrative forfeiture is barred when the petitioner elects an administrative remedy rather than a judicial one. How​ever, in this case, the DEA did not substantively re​view peti​tioner's case, choosing instead to dismiss the petition solely because it was not in the correct form. "The facts of this case illustrate the ordinary citizen's worst nightmare and his at​torney's worst fears of the morass of unre​viewable, short-fused administra​tive reg​ulatory practice." The court denied the petition to re​lease the property, but remanded the case to the DEA to consider the substance of peti​tioner's claim for remis​sion. Scarabin v. Drug Enforcement Administra​tion, 919 F.2d 337 (5th Cir. 1990).xe "Scarabin v. Drug Enforcement Administra​tion, 919 F.2d 337 (5th Cir. 1990)."
7th Circuit holds that petition for remission and mitigation does not contest forfeiture. (635) Defendant argued that the government's adminis​trative forfeiture of his property barred his criminal prosecution on double jeopardy grounds. Under Circuit law, an individual is not placed in jeopardy by a forfeiture proceeding when he fails to contest the forfeiture. The Seventh Circuit held that a petition for remission and mitigation does not serve to contest a forfeiture. The petition is merely a request for an executive pardon of the property based on the petitioner's innocence or, for a wrongdoer, on a plea for leniency. Because defendant never filed a "claim" for the property, he never contested the forfeiture and thus jeopardy never attached. U.S. v. Vega, 72 F.3d 507 (7th Cir. 1995).xe "U.S. v. Vega, 72 F.3d 507 (7th Cir. 1995)."
7th Circuit rejects Federal Tort Claims Act claim for return of forfeited money. (635) About $16,000 allegedly belonging to claimant was administratively forfeited by the DEA. Claimant did not contest the forfeiture but submitted a re​quest for remission, which the DEA de​nied. Claimant was also indicted for drug crimes, and the indictment sought forfei​ture of various other prop​erties and monies. Pursuant to a plea agreement, claimant agreed to the forfeiture of his residence and the pros​ecution agreed to dismiss all other portions of the indictment seeking forfeiture. Claimant con​tinued to seek the return of the $16,000, bringing a suit under the Federal Tort Claims Act. The 7th Circuit affirmed the district court's dismissal of the suit for want of jurisdic​tion. The FTCA applies only to torts, and claimant's as​sertions did not amount to a tort under state law. An er​roneous admin​istrative decision is not a tort. To the extent his claim was based upon a breach of the plea agree​ment, the claim was a contract claim. To the ex​tent claimant was contending the prosecution made mis​representations in connection with the plea agreement, then the claim was ex​cluded by §2680(h) of the FTCA. Paul v. U.S., 929 F.2d 503 (7th Cir. 1991).xe "Paul v. U.S., 929 F.2d 503 (7th Cir. 1991)." 

9th Circuit finds no double jeopardy where forfeiture never became final. (635) There was no final judgment in the civil forfeiture proceeding against defendant's car because the government never filed a Declaration of Forfeiture or a final Disposition Order under 19 U.S.C. §1609(b). This was because, at the time of his arrest, defendant had filed a petition for remission or mitigation of penalties, and then moved to dismiss the indictment before the government had ruled on his petition. The Ninth Circuit held that since the forfeiture proceeding was not final, the later criminal prosecution was not barred by double jeopardy. U.S. v. Sanchez-Cobarruvias, 65 F.3d 781 (9th Cir. 1995).xe "U.S. v. Sanchez-Cobarruvias, 65 F.3d 781 (9th Cir. 1995)."
9th Circuit says petition for remission did not create jeopardy for double jeopardy purposes. (635) The government seized defen​dant's car at the border and notified him that it would be subjected to civil forfeiture proceed​ings. He filed an administrative petition for remission or mitigation prior to the filing of any civil forfeiture complaint. Although his remis​sion petition was denied, the government decid​ed not to file a civil forfeiture complaint and returned defendant's property. No civil forfeiture complaint was ever filed and defen​dant pled guilty to the criminal charge. The Ninth Circuit held that preliminary adminis​trative steps such as the petition for remission or mitigation in this case do not create jeopardy for double jeopardy purposes. Accordingly, the court rejected defendant's argument that the denial of his remission petition required the dismissal of the criminal charges. U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995).xe "U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995)."
9th Circuit rules that district court has "wide dis​cre​tion" in refusing to set aside bond forfei​ture. (635) Un​der Rule 46(e)(2), a district court may set aside all or part of a forfeiture if it appears that justice does not re​quire the forfeiture. However, its discretion "is not eas​ily abused", for it has "wide discre​tion." Here the defen​dant did not notify the district court of his multiple ad​dress changes. When he learned of the forfeiture, he did not immediately surren​der, and Deputy U.S. Marshals had to be dis​patched to Miami to arrest him. The deci​sion to forfeit $10,000 of the $75,000 bond was not an abuse of dis​cretion. U.S. v. Minor, 846 F.2d 1184 (9th Cir. 1988).xe "U.S. v. Minor, 846 F.2d 1184 (9th Cir. 1988)."
9th Circuit holds attorney is criminally liable for false state​ments in petition for remission from forfei​ture. (635) Attorney filed a petition for remis​sion from for​feiture under 19 C.F.R. §171.11. stating that the airplane was in the pi​lot's possession under a lease pur​chase agree​ment at the time of the illegal activity, even though he knew this was not true. The attor​ney's convic​tion for making a false state​ment under 18 U.S.C. §1001, was upheld on the ground that holding the attorney respon​sible for the statements "is consistent with those decisions which have imposed crimin​al lia​bility under 18 U.S.C. §2 against per​sons who commit crimes through an in​no​cent agent." Even though the indictment did not specifically charge aiding and abet​ting, the conviction was proper because it was clear that was the government's theory. The false state​ments were material because they had the "propensity to influence agency action." U.S. v. Vaughn, 797 F.2d 1485 (9th Cir. 1986).xe "U.S. v. Vaughn, 797 F.2d 1485 (9th Cir. 1986)."
10th Circuit disavows jurisdiction to review merits of denial of petition for remission. (635) Claimants sought judicial review of DEA’s denial of their petition for remission or mitigation of an administrative forfeiture. The scope of an appellate court’s review of such a claim is limited to assuring that the DEA complied with statutory and procedural requirements. The Tenth Circuit held that the administrative denial of a petition for remission or mitigation is not subject to judicial review on the merits. As claimants demonstrated no procedural deficiency, their petition for review was denied. Clanton v. United States ex rel DEA, 210 F.3d 389, (10th Cir 2000)

 SEQ CHAPTER \h \r 1Eleventh Circuit holds that petitioner title insurance company, which paid off defrauded mortgage holder, has standing to assert constructive trust claim based on subrogation in criminal forfeiture proceeding, and need not rely on Attorney General’s post-forfeiture remission proceedings. (590, 595, 635)  A buyer agreed to purchase real property in Lithonia, Georgia from the seller, PremierOne Properties. GreenPoint Mortgage Funding, Inc. already had two security deeds of record on the property. To purchase the property, the buyer obtained two loans, totaling $800,000, from Long Beach. The title insurance company, The Fund, issued title insurance policies to Long Beach that insured Long Beach's security deeds securing the new loans. Before closing, the seller informed the closing attorney that GreenPoint had sold its existing mortgages on the Property and assigned them to Wilshire Mortgage Company. The seller gave the attorney statements purportedly from Wilshire that showed the amounts due to Wilshire to pay off the existing mortgages. At closing, the closing attorney issued two payoff checks, totaling $726,856.60, payable to Wilshire out of the Long Beach loan proceeds. The attorney mailed the checks to the address provided in Wilshire's loan payoff statements. Several months later, Long Beach discovered that the GreenPoint mortgages had never been assigned to Wilshire or anyone else. Moreover, they were in default. Consequently, the first and second GreenPoint mortgages would not be canceled. Long Beach's security deeds were subordinate to the existing GreenPoint mortgages, leaving Long Beach with little or no security for its loans. Long Beach made claims on the two title policies issued by the Fund, and the Fund paid off the total amount due ($742,000) under the GreenPoint mortgages to clear the encumbrances on Long Beach's title. This mortgage fraud scheme that resulted in the Fund's $742,000 loss was perpetrated by Stacey Shefton, who was affiliated with both Wilshire and the seller. Because Shefton diverted the Long Beach loan proceeds to himself, Long Beach was the direct victim of his fraud. Shefton was indicted and pled guilty to wire fraud and agreed to forfeit proceeds he obtained as a result of the wire fraud, and admitted that cash and funds in his bank accounts represented proceeds of the mortgage fraud scheme. The district court granted a preliminary order of forfeiture. Thereafter, the Fund filed a petition asserting a legal interest in the forfeited property and the government moved to dismiss the petition, recognizing that although Long Beach, the Fund and others were fraud victims, the Fund was merely an unsecured creditor and lacked standing to contest the forfeiture. The Fund argued that Long Beach was entitled to a constructive trust on Shefton's forfeited property bought with Long Beach's money and, pursuant to the terms of the Fund's title insurance policies and state law, the Fund was subrogated to the rights and claims of Long Beach against Shefton once it paid off the GreenPoint mortgages on Long Beach's behalf. The district court, however, granted the government's motion to dismiss. On appeal, the Court concluded that the Fund was entitled to imposition of a constructive trust under Georgia law. Although the government argued that the Fund has an adequate remedy at law based on the Attorney General's authority, pursuant to §853(i)(1), to remit forfeiture “in the interest of justice,” remission is a non-judicial remedy left entirely to the discretion of the Attorney General. The Fund's constructive trust arose upon transfer of the Long Beach loan proceeds to Shefton, can serve as a superior legal interest under 21 U.S.C. §853(n)(6)(A), and can serve as grounds for invalidating a criminal forfeiture order. Thus, the Court reversed the district court's dismissal of the Fund's petition. U.S. v. Shefton, 2008 WL 4901000 (11th Cir. 2008) (November 17, 2008).

11th Circuit finds tardy Rule 41(e) motion was properly denied. (635) The DEA conducted an adoptive forfeiture of cash seized from claimant’s vehicle by Georgia state troopers. Claimant did not contest the adminis​trative forfeiture, despite receiving notice by certified mail. Five years later, he filed a motion pursuant to Fed. R. Crim. P. 41(e) seeking return of the funds. The Eleventh Circuit held that Rule 41(e) does not authorize the return of civilly forfeiture property. Even if claimant’s pleadings were liberally construed as a civil action for equitable relief, the district court would have jurisdiction in only two circum​stances: (1) if a federal agency declined to consider an exercise of its own discretion, or (2) if “petitioner’s conduct and the merits of his petition require judicial review to prevent manifest injustice.” Neither circumstance was present here. Claimant never filed a petition for remission or mitigation of the forfeiture. Similarly, claimant received notice of the administrative forfeiture, but never sought to protect his rights by contesting the forfeiture. The district court lacked jurisdiction to entertain claimant’s petition. U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999).
Georgia district court refuses to amend criminal forfeiture order to allow individual victim of fraud scheme the full amount of his loss based on constructive trust claim, because equity and fairness to other victims would not allow him to receive more of the forfeited assets than the other victims of the fraud, which is a determination that should be made by the Attorney General in a remission proceeding. (635) The defendant was indicted for various mail and wire fraud offenses, for fraudulently inducing victims to invest in a securities fund based upon fictitious earnings statements and forged audits of the fund. The loss to the investors was over $20 million and involved over 90 victims. As part of a guilty plea, the defendant agreed to forfeit funds seized from several bank accounts, as well as vehicles and real property, with a total value of less than six million dollars. The Government planned to recommend to the Department of Justice that all of the forfeited funds be used for restitution to all of the defendant's victims. Pursuant to Fed.R.Crim.P. 32.2, on May 15, 2007, the court issued a consent preliminary order of forfeiture; however, Thomas Martin, one of the approximately 100 victims of the Defendant's fraud, filed a Petition to Amend the Order of Forfeiture to return his complete investment of two million dollars out of the seized funds. The court denied his motion. Martin did not claim to be a bona fide purchaser for value, but that the funds were subject to a constructive trust. The court stated that a constructive trust may be imposed only after applying traditional principles of equity and fairness, and that since Martin was one of approximately 100 victims who suffered a combined loss in excess of $20 million, to allow only him to enjoy full recovery from the limited pool of recovered assets at the expense of the remaining victims would render an inequitable and fundamentally unfair result. The court added that the only difference between Martin and the other victims was that he was defrauded last, a distinction that should not dictate that he receive more of the forfeited assets than the other victims of the fraud, since all of the victims could claim that they should be the beneficiaries of constructive trusts. The Court would then have to weigh the competing claims and devise some formula to divide up the money. Under the statute, however, that task is to be performed by the Attorney General. U.S. v. Ramunno, 2008 WL 5045947 (N.D.Ga. 2008) (November 24, 2008).

Wisconsin district court declines to order interlocutory sale of infant formula pending forfeiture proceedings because of risk that product would harm children outweighed benefits of sale. (118) (635)   FBI agents seized more than 80,000 cans of infant formula from the warehouse of grocery distributor Kaloti Enterprises. Kaloti filed a petition for its release pursuant to 18 U.S.C. §983(f) on grounds of hardship. Shortly thereafter, the government filed a complaint seeking civil forfeiture of the formula under 18 U.S.C. §981, alleging that it was stolen, had crossed interstate lines and that Kaloti had knowingly received it in violation of 18 U.S.C. §2315. Wells Fargo Bank intervened in both actions, claiming a security interest in the formula as part of its security interest in Kaloti's inventory. After the court denied the petition for release of the formula on hardship grounds, Kaloti and Wells Fargo moved for an interlocutory sale of the formula, which is contemplated by Supplemental Rule G(7)(b)(I), with the proceeds to be held in escrow pending the outcome of the forfeiture action and any other proceedings. The government opposed, arguing that some of the formula may be unsafe for human consumption, and the court held a hearing at which the government presented testimony from experts regarding food safety. Kaloti and Wells Fargo argued that under 18 U.S.C. §983(c), the government bears the burden of proof on the issue of whether the court should order a sale. The court disagreed, holding that while CAFRA requires the government to prove that property is forfeitable, it does not allocate the burden of proof on all issues, and it contains nothing suggesting that any party other than the one seeking an interlocutory sale bears the burden of proof on the issue. As to the merits, Rule G leaves the question of whether to order a sale to the district court's discretion. With some reluctance, the court declined to order an interlocutory sale. The government presented three knowledgeable witnesses who opined that Kaloti's processing of 80,000 cans of the formula may have made some of the formula unsafe and a risk to infants who might consume it. Although the testimony of these witnesses was somewhat speculative, the court nevertheless concluded that there was some risk of harm were the formula to be sold to the public and that such risk outweighed the potential benefit of a sale. Although it was somewhat unlikely that Kaloti's work with the formula could lead to an infant being harmed, there was some possibility that it could, and if it did, the harm could be serious. At the same time, the likely benefits of a sale were small. A substantial portion of the seized formula was either too old to be sold or soon would be. By the time a sale could take place, it was likely that only a small amount of the formula would be in a condition such that it could be sold. Further, any formula that was sold would likely have to be discounted considerably. Thus, it was unlikely that a sale will generate much revenue. In sum, balancing the potential harm against the small benefit that would result from a sale, the court declined to order an interlocutory sale. U.S. v. Approximately 81,454 Cans of Baby Formula, 2008 WL 2273264 (E.D.Wis. 2008) (June 2, 2008).

xe "U.S. v. Eubanks, 169 F.3d 672 (11th Cir. 1999)."


