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§870 Attorney’s Fees,
Reimbursement by Government



First Circuit holds that sale of forfeited sailboat was done in commercially reasonable manner and, in affirming reduced attorney fee award, finds that counsels’ efforts had resulted in limited success in the litigation. (810, 870) The government filed a civil forfeiture complaint charging that JFK’s former sailboat comprised the proceeds of narcotics trafficking. After finding probable cause to forfeit, the district court ordered the government to notify those persons who arguably had an interest in the boat about the pendency of the action. Only Crosby lodged a claim of interest, and the clerk entered a default against all other interested parties. Crosby and the government negotiated a settlement that contemplated the eventual sale of the vessel, which the district court endorsed and entered a default judgment of forfeiture. Although a second claimant, Lane, had learned of the seizure shortly after it transpired, he did not look into it, and became aware of the forfeiture proceeding only after the entry of default. He moved unsuccessfully to vacate or amend the default judgment, and then appealed. The district court refused to stay the forthcoming forfeiture sale pending resolution of his appeal and the government sold the boat for $100,000. Crosby received one-third of the net proceeds and the government received the balance. The appeals court remanded Lane’s claim to the district court to determine whether he had been afforded constitutionally adequate notice of the forfeiture proceeding. A new judge ruled that the government had not taken reasonable steps to discover Lane's proprietary interest in the vessel and, thus, had given inadequate notice, and the judge vacated the default judgment. Lane and the government cross-moved for summary judgment, and the judge first ruled that as long as the vessel had been properly forfeited, sovereign immunity barred the recovery of any sum in excess of $100,000. At trial, however, the court concluded that the boat was not forfeitable, that the vessel had a fair market value of $100,000 at the time of its seizure, and that Lane should receive his pro rata share of that sum. Finally, the court indicated that Lane, as a prevailing party, was entitled to reasonable attorneys' fees under CAFRA. Lane applied for approximately $293,000 in fees; however, the district court held that the request was exorbitant and awarded $51,929.13. Lane appealed both the damage award and the attorney fee award. Regarding damages, he first claimed the district court determined the value of the boat before affording him an opportunity to submit relevant evidence. However, the court held that Lane waived that claim because at trial he indicated that the valuation question could be adjudicated on the papers. Also, despite conflicting evidence, the court held that the district court had a solid basis on which to conclude that the boat’s auction accurately captured its fair market value, since it was conducted in a commercially reasonable manner, and the district court plausibly determined that the vessel sold for considerably less than earlier estimates because there had been a general decline in the price of Kennedy memorabilia. As for attorney fees, the district court had performed a modified lodestar analysis and determined that the legal team's efforts were largely unsuccessful because Lane was thwarted in most of the initiatives that he undertook and recovered only a fraction of the damages that he sought. The appeals court held that a trial court may reduce a fee request to an amount that reasonably reflects the relative success achieved by the claimant, and may simply exclude time spent in litigating unsuccessful claims. Even when a party prevails on a particular claim, however, he is only entitled to recover fees for time productively spent. The court found no abuse of discretion in the court's conclusion that Lane had achieved only limited success. In addition, the district court did not abuse its discretion in setting counsel’s hourly rate, taking into account the rate negotiated between Lane and his attorney for the case. However, the court held that it was an abuse of discretion for the district court to reduce the fee award based on Lane's delay in seeking to set aside the default. U.S. v. One Star Class Sloop Sailboat, 2008 WL 4615800 (1st Cir. 2008) (October 20, 2008).

1st Circuit finds that attorneys could not be required to forfeit their post-conviction attorney fees, paid in advance of forfeiture, to the government. (870) This decision is part of the long-running and extensive criminal cases against convicted drug dealer and money launderer Stephen Saccoccia. Following his convictions, the government moved to compel his lawyers to turn over the fees he had paid them as property subject to forfeiture. The district court granted the government’s motion, holding that the government established that the legal fees must have been derived from Saccoccia’s racketeering activity, given that he had no legitimate sources of income, and the fees were paid “under especially suspicious circumstances.” In this case of the first impression, the 1st Circuit analyzed the substitute assets provision of the money laundering statute, 18 U.S.C. Section 1963(m), noting that criminal forfeiture is an in personam criminal remedy targeted primarily at the defendant who committed the crime. The 1st Circuit vacated the forfeiture award against the attorneys’ fees, and remanded to district court to allow the government to determine whether it intends to institute contempt proceedings or submit conversion claims against the attorneys. U.S. v. Saccoccia, 2003 WL 22075696 (1st Cir., Sept. 8, 2003).

1st Circuit upholds denial of costs and at​torneys' fees in forfeiture action. (870) The district court found no probable cause to for​feit money seized from claimant's house. The government moved immedi​ately for a certifi​cate of reasonable cause to appeal under 28 U.S.C. §2465 so as not to be liable for costs. Claimant opposed the motion and sought at​torneys' fees under the Equal Access to Jus​tice Act. The 1st Circuit upheld the denial of costs and attor​neys' fees to claimant, finding that there was probable cause to institute for​feiture proceedings, and that the govern​ment's position was substantially justified. The district court erred in fixing the date of the prob​able cause hearing as the date at which the govern​ment must demonstrate probable cause. The gov​ernment was only required to show that it had prob​able cause to institute forfeiture proceedings. The dis​trict court erred in ruling that the govern​ment's errors in handling and accounting for the money viti​ated the existence of probable cause. U.S. v. Parcels of Property, 9 F.3d 1000 (1st Cir. 1993).xe "U.S. v. Parcels of Property, 9 F.3d 1000 (1st Cir. 1993)."
1st Circuit upholds denial of attorneys' fees to claimants who presented successful innocent owner defense. (870) In a forfei​ture action against property jointly owned by three siblings, the govern​ment eventu​ally stipulated that two of the sib​lings were inno​cent owners. Nevertheless, the 1st Circuit upheld the denial of attor​neys' fees under the Equal Ac​cess to Justice Act (EAJA). The govern​ment's deci​sion to seize the prop​erty was warranted because there was probable cause to believe that it was used for illegal ac​tivity. Once probable cause is established, it is the claimant's bur​den to prove the innocent owner de​fense. It would be unreasonable to require the gov​ernment to foresee an owner's possi​ble affirmative defenses. The govern​ment also had substantial justi​fication for the manner in which it seized the prop​erty under 21 U.S.C. 881. Even if the statutory proce​dures were ultimately found to be in​sufficient, the government was reasonable in using those procedures. Although the 2nd Circuit recently found constitutional problems with §881, the government was not required to follow the 2nd Cir​cuit. U.S. v. One Parcel of Real Property with Buildings, Appurte​nances, and Improvements, Known as Plat 20, 960 F.2d 200 (1st Cir. 1992).xe "U.S. v. One Parcel of Real Property with Buildings, Appurte​nances, and Improvements, Known as Plat 20, 960 F.2d 200 (1st Cir. 1992)."
3rd Circuit requires more findings before judge reduces EAJA fee award. (870) After protracted litigation, claimants in this forfeiture action succeeded in having all the government’s forfeiture claims against their property dismissed with prejudice. They then successfully sought an award of attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412(d)(1)(A). After obtaining an award of fees for litigating the forfeiture case, claimants sought an additional award of fees for litigating an unsuccessful motion for reconsideration, and for the fee litigation itself. The district court awarded claimants less than one-quarter of the sum they requested, stating that the number of hours claimed appeared “excessive, redundant, and otherwise necessary.” The Third Circuit held that, although the trial court may well have been correct in its assessment, the EAJA requires more detailed findings of fact. The court remanded the case for further proceedings, with these admonitions: It emphasized that claimants are not entitled to fees for work on unsuccessful components of their case, such as their motion for reconsideration of the district court’s grant of a certificate of reasonable cause. The court pointed out that the presumptive starting point in fee calculations is the product of the reasonable number of hours worked times a reasonable hourly rate, but it also suggested a principle of proportionality under which the fees for fee litigation ought not be disproportionate to the fees for litigating the merits of the case. U.S. v. Eleven Vehicles, 200 F.3d 203 (3d Cir. 2000).xe "U.S. v. Eleven Vehicles, 200 F.3d 203 (3d Cir. 2000)."
4th Circuit vacates and remands denial of EAJA motion for determination whether government was substantially justified in filing and litigating forfeiture action. (870) Court consolidated separately filed civil forfeiture actions against various parcels of property, and government unsuccessfully moved for summary judgment. Government then dismissed actions with prejudice, with each side to bear its own costs. Claimant’s counsel filed EAJA motion under 28 U.S.C. §2412 for fees, costs and expenses, which district court denied. 4th Circuit noted that agreement was to bear all costs, but no agreement was made regarding fees and expenses. Because EAJA’s plain language distinguishes between “costs” and “fees and expenses,” and agreement was for costs only, district court abused its discretion by holding that claimants waived their right to fees and expenses. District Court also failed to consider whether government was “substantially justified” in its litigation. Vacated and remanded for determination whether government was substantially justified in filing and in litigating the actions. (Editor’s Note: Attorney’s fees previously available under EAJA have been supplanted by the exclusive CAFRA fee provision, for any action commenced on or after August 23, 2000. See 28 U.S.C. §2465(b)). U.S. v. McHan, 2001 WL 635957 (4th Cir. 2001) (unpublished).

4th Circuit rules defendant not entitled to recovery of attorney fees even though govern​ment dismissed the forfeiture claim. (870) The government dis​missed a forfeiture claim against a claimant and he petitioned for recov​ery of attorney fees under the Equal Access to Jus​tice Act (28 U.S.C. §2412). The act provides that fees shall be awarded to the pre​vailing party unless the government's legal po​sition was "substantially justified." The Fourth Circuit held that because the government had met its initial burden of probable cause, its le​gal posi​tion was "substantially justified" even though it failed to take depositions, declined to issue seizure warrants, and ultimately dis​missed the action for its own reasons. U.S. v. B and M Used Cars, 860 F.2d 121 (4th Cir. 1988).xe "U.S. v. B and M Used Cars, 860 F.2d 121 (4th Cir. 1988)."
6th Circuit affirms order releasing seized funds for attorneys’ fees. (870) After defendants pleaded guilty to various drug charges, the government seized funds controlled by them and began forfeiture proceedings. The defendants voluntarily waived an adversary due process hearing on the seizures in return for the government’s promise to release seized funds in an amount determined to be necessary for reasonable attorneys’ fees. The defendants requested $350,000 in fees, the magistrate judge recommended releasing $100,000, and the district court affirmed the order but increased the amount to $150,000. The Sixth Circuit affirmed, finding that the release of $150,000 was reasonable given the issues—pretrial standing and suppression hearings for several searches, with some issues requiring expert testimony. U.S. v. Elkins, 300 F.3d 638 (6th Cir. 2002).

6th Circuit denies attorney’s fees under both EAJA and Rule 11. (870) After claimants obtained return of seized currency on the ground that the civil forfeiture action was filed beyond the statute of limitations, they sought attorney’s fees under both the Equal Access to Justice Act (EAJA), 28 U.S. C. §2412, and Fed. R. Civ. P. 11. The Sixth Circuit found that, although the government did not prevail, its position was nonetheless “substantially justified” as required under the EAJA. Similarly, the government’s position was not “frivolous, unreasonable, or without foundation,” and thus no attorney’s fees were available under Rule 11. U.S. v. $515,060.42 in United States Currency, 152 F.3d 491 (6th Cir. 1998).xe "U.S. v. $515,060.42 in United States Currency, 152 F.3d 491 (6th Cir. 1998)."
6th Circuit reverses award of attorneys' fees and storage fees in forfeiture case. (870) The district court dismissed the government's for​feiture complaint against claimant's air​plane, finding that "there simply [was] not enough informa​tion set forth in the amended com​plaint to show that the government can demon​strate probable cause in a forfeiture trial." There​after, claimant filed a motion for attor​neys' fees under §2412 of the Equal Ac​cess to Justice Act. The district court granted the motion, finding that the govern​ment's claim against the airplane had not been substantially justi​fied. The 6th Circuit reversed, finding that the govern​ment's position was "substantially justified." The complaint alleged that claimant owned the airplane, was a pilot, sup​plied co​caine to the residence of a known drug traf​ficker, and had been involved in past illegal drug transactions. A trained detection dog alerted to an exterior panel and an in​terior area of the plane. The appellate court also va​cated the dis​trict court's order awarding claimant storage expenses in​curred while the aircraft was in the government's possession, since the district court failed to articulate the legal authority for this. Judge Merritt dis​sented. U.S. v. Real Property Lo​cated at 2323 Charms Road, Milford Township, Oakland County, Michigan, 946 F.2d 437 (6th Cir. 1991).xe "U.S. v. Real Property Lo​cated at 2323 Charms Road, Milford Township, Oakland County, Michigan, 946 F.2d 437 (6th Cir. 1991)."
6th Circuit vacates award of costs and attor​neys' fees to claimant in forfeiture case. (870) Claim​ant's automobile was seized, and after a non-jury trial, the district court denied forfei​ture and ordered that the automobile be re​turned to claimant. Claimant was awarded costs and attorneys' fees under the Equal Ac​cess to Justice Act, which permits a court to make such an award against the United States unless the government's position was "substantially justified." The 6th Circuit re​versed, ruling that since the government had met its burden of proba​ble cause for forfeiture of the vehicle, its position was substantially justified, and therefore the award of costs and fees was improper. U.S. v. One 1985 Chevrolet Corvette, 914 F.2d 804 (6th Cir. 1990).

6th Circuit denies attorney’s fees because Hyde Amendment incorporates EAJA time limit on claims. (870) The government resolved this money laundering and illegal imports case by entering into an agreement whereby charges against the individual defendants and the parent corporation (Ranger Electronic Communications, Inc.) were dismissed, while two related corporations pleaded guilty to money laundering, illegal importation, and criminal forfeiture. Following the plea, defendants discovered that the government committed discovery violations, but these were held insufficiently prejudicial to invalidate the convictions or the forfeiture. Ranger filed a motion for an award of attorney’s fees under the Hyde Amendment, 18 U.S.C. §3006A, claiming that it was a prevailing party. Two members of the Sixth Circuit panel found that the motion was untimely because the Hyde Amendment incorporated by implication the time limitation on such claims of the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412. The EAJA requires claims be filed within thirty days of a final judgment from which there is no appeal. A judgment terminating the criminal case against Ranger entered in February 1998, but Ranger did not file its motion until June 1998. Judge Jones concurred in the result. He found that Ranger did meet the thirty-day limit because sentencing of the convicted defendants occurred less than thirty days before the motion for fees was filed. However, he found the Ranger corporation ineligible for a fee award under the Hyde Amendment because, when aggregated with the other satellite corporations involved in the case, Ranger was too large to meet the 500 employee limit of 28 U.S.C. §2412(d)(2)(B). U.S. v. Ranger Electronic Communications, Inc., 210 F.3d 627 (6th Cir. 2000).xe "U.S. v. Ranger Electronic Communications, Inc., __ F.3d __, 2000 WL 432447 (6th Cir. April 24, 2000) No. 98-2255."
xe "U.S. v. One 1985 Chevrolet Corvette, 914 F.2d 804 (6th Cir. 1990)."
Ninth Circuit affirms dismissal of class action seeking interest on currency returned in administrative forfeiture proceedings because CAFRA’s interest provision extends only to judicial cases. (860) The DEA seized currency from the three plaintiffs in unrelated cases and initiated separate administrative forfeiture proceedings. Each Plaintiff promptly filed a claim contesting forfeiture. In each instance the DEA referred the matter to the United States Attorney's Office for the Central District of California, which chose not to pursue a judicial forfeiture action as to any Plaintiff. Instead, the government returned the principal amounts of the seized funds, but did not remit any interest. Plaintiffs brought a class action suit on behalf of those whose assets were seized by the government and later returned, without interest, after the government decided not to institute judicial forfeiture proceedings, seeking payment of interest under 28 U.S.C. §2465(b)(1)(C). The district court granted the government’s motion to dismiss the complaint with prejudice. CAFRA implemented a comprehensive revision of civil asset forfeiture law in the United States through the amendment of 18 U.S.C. §§983 and 985, and 28 U.S.C. §2465. In its amendment of 28 U.S.C. §2465, CAFRA provided for the payment of attorney fees, litigation costs, and post-judgment interest by the government upon the entry of a judgment for the claimant in any proceeding to forfeit property. The central issue was whether the interest-payment provision of §2465(b)(1)(C) is triggered only when the government commences a judicial forfeiture proceeding against a plaintiff, or also when the government remits a plaintiff's seized funds voluntarily, in response to an administrative claim. The court held that although the wording of the statute is not entirely free from doubt, the most natural reading of the text is that “any civil proceeding to forfeit property” refers to a proceeding in court. The entirety of this statute comes into play only “[u]pon the entry of a judgment for the claimant” in a proceeding to forfeit property. A judgment is required, and a judgment occurs at the conclusion of a court proceeding. In addition, CAFRA's requirement that a plaintiff “substantially prevail” as a trigger for the recovery provisions further supports the conclusion that §2465(b) applies only after a judicial proceeding has occurred. Also, the legislative history of §2465(b) provides no indication that Congress intended anything other than the plain meaning of the statute's text; the history of CAFRA is largely silent with regard to the issue presented here. The plaintiffs argued that it is unfair for the government to take their money, keep it for a few months, and return it without compensating them for the loss of use of the funds. Although their policy arguments may well be persuasive, the court stated it could not apply general policies when Congress has adopted a specific statutory remedy. Thus, the court held that 28 U.S.C. §2465(b)(1) provides for the payment of interest only when a claimant substantially prevails in a judicial forfeiture proceeding. Synagogue v. U.S., 2007 WL 656368 (9th Cir. 2007) (March 6, 2007).

9th Circuit affirms award of attorney’s fees to claimant as prevailing party. (870) Previously, the government had released claimants’ property back to the claimants, following inquiries from the court. Based on the claimants’/appellees’ written and oral arguments, the 9th Circuit determined the claimants to be the prevailing parties in the appeal, which was dismissed as moot after the return of the seized property. Under 28 U.S.C. Section 2465(b)(1), a party who “substantially prevails” shall recover “reasonable attorney fees and other litigation costs reasonably incurred.” The 9th Circuit affirmed in part, dismissed the appeal as moot, and remanded to the district court to determine the appropriate award, including fees for the appeal. U.S. v. $215,271.00 in U.S. Currency, 2004 WL 1238865 (9th Cir., June 4, 2004).

9th Circuit finds that court must consider claimant’s total litigation success when awarding EAJA fees and expenses. (870) Following a ten-year round of forfeiture litigation spanning multiple jurisdictions involving a DC-3 aircraft, the district court granted claimant’s EAJA petition and awarded $114,000 in attorney’s fees. The Ninth Circuit rejected claimant’s arguments that the district court erred when it conducted two “substantial justification” inquiries and when it found that the government did not act in bad faith. The Ninth Circuit found that the district court erred when it misapplied the Hensley fee calculation standards. The Ninth Circuit found that claimant was entitled to have its award measured by its total success, including establishing an interest in the seized assets and obtaining a judgment of $2 million for the value of its interest. The Ninth Circuit held that the district court’s disregard of the judgment amounted to an abuse of discretion. Reversed and remanded, for the district court to consider claimant’s total success in the litigation, as well as attorney’s fees and expenses.  (Editor’s note: CAFRA supersedes EAJA in the awarding of attorney’s fees.) U.S. v. Basler Turbo-67 Conversion DC-3 Aircraft, 2002 WL 826068 (9th Cir. 2002) (unpublished).

9th Circuit awards EAJA attorney fees where government failed to meet its burden of demonstrating that its position as a whole was substantially justified. (870) DEA seized a sailing vessel that had been used to smuggle marijuana and initiated administrative forfeiture proceedings. DEA suspected defendant’s interest in it, sent notice to his codefendant, but did not send notice to defendant. The vessel was declared forfeited. Three months later, DEA was advised that defendant was the actual owner. DEA stated in an internal document that proper notice should be sent to defendant, but none was sent.  After the statute of limitations had run, defendant filed a F.R.Crim.P. 41(e) motion seeking the monetary value of the vessel. The C.D. California district court concluded that the administrative forfeiture was constitutionally defective because of lack of notice, but considered the forfeiture on its merits. The Ninth Circuit reversed and remanded for a determination of the sum due to defendant as compensation for the vessel (Marolf I). On remand the district court denied defendant’s request for attorney fees, and he appealed. The Ninth Circuit looked only to the government’s failure to provide notice, rather than to the merits of the forfeiture, to determine that the forfeiture of the vessel without notice to the defendant was not substantially justified. The Ninth Circuit did find the government’s litigation position in pursuing the forfeiture, notwithstanding the expiration of the statute of limitations, to have been reasonable. (The government’s argument that the Rule 41(e) motion was barred by laches was unavailing.) Nevertheless, the Ninth Circuit held that the government’s position as a whole was not substantially justified. The Ninth Circuit found that the district court abused its discretion when it denied the attorney fee motion solely on the government’s litigation position, disregarding the unjustified underlying action. Reversed and remanded, for an award of attorney fees. U.S. v. Marolf, 277 F.3d 1156 (9th Cir. 2002).

9th Circuit holds that EAJA provision may support fee award where matter is resolved by settlement agreement, and vacates and remands denial of EAJA request for determination of whether any statutory exception barred award of fees. (870) Claimant entered into settlement agreement with government regarding civil forfeiture of vehicle and then filed an EAJA request for attorney’s fees, arguing that government’s settlement demand was substantially in excess of final judgment. District Court denied EAJA fee request and claimant appealed. Ninth Circuit held that EAJA provision may support fee award where matter is resolved by settlement agreement, and initial demand by government was in excess of settlement judgment. Vacated and remanded to District Court to determine whether any statutory exception barred award of fees. (Editor’s Note: Attorney’s fees previously available under EAJA have been supplanted by the exclusive CAFRA fee provision, for any action commenced on or after August 23, 2000. See 28 U.S.C. §2465(b)). U.S. v. 1997 Toyota Land Cruiser, 248 F.3d 899 (9th Cir. 2001).

9th Circuit awards EAJA attorney’s fees incurred on appeal. (870) The government brought a civil forfeiture action against claim​ants’ house based on documentary evidence obtained during a warrantless non-consensual search. The district court suppressed the evidence, but found the house forfeitable anyway. On appeal, the Ninth Circuit reversed the forfeiture because the probable cause finding was based on suppressed evidence alone. See, U.S. v. 22249 Dolorosa St., 167 F.3d 509 (9th Cir. 1999). In this separate opinion, the appeals court awarded claimants attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412. In the circuit court’s view, the government’s litigation position was initially justified, but once the evidence was suppressed, further pursuit of the forfeiture in the district court and opposition to claimants’ appeal was unjustified. The fact that the district court agreed with the government and ordered the property forfeited did not make the government’s position reasonable. Fees were awarded for legal work done on the appeal only because claimants did not request an award for work at the trial level until their reply brief. U.S. v. Real Property Known as 22249 Dolorosa Street, 167 F.3d 509 (9th Cir. 1999).xe "U.S. v. Real Property Known as 22249 Dolorosa Street, 167 F.3d 509 (9th Cir. 1999)."
9th Circuit says dismissal for lack of jurisdiction over res precludes adjudication of merits. (870) The government sought civil forfeiture of a debt owed by Tishgart to Zybach. (The forfeiture action apparently arose out of some alleged misconduct by Zybach.) Several years into the litigation, the district court concluded that the government had failed to properly seize the res (the debt), and thus that it lacked jurisdiction. The Ninth Circuit held that dismissal of the action against the debt for want of jurisdiction precluded the district court from adjudicating the competing claims of Tishgart and Zybach to the money. Likewise, because the dismissal did not constitute a final adjudication on the merits, Zybach’s request for attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. §2412(d)(1)(B), was premature. U.S. v. 3 Parcels in LaPlata County, 185 F.3d 871 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. 3 Parcels in LaPlata County, 185 F.3d 871 (9th Cir. 1999) (table) (unpublished)."
9th Circuit finds defendant who escaped order of deportation at sentencing not entitled to attorney fees under EAJA. (870) Defendant, a Lebanese citizen, pled guilty to bank fraud, but successfully fought the government’s attempt to have the sentencing judge enter an order of deportation at sentencing, pursuant to 28 U.S.C. §1228(c). Thereafter, defendant moved for attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412(d). The Ninth Circuit denied the motion because the EAJA applies only to civil actions. “Sentencing in a criminal case is criminal. That is really all there is to it.” The court rejected defendant’s analogy of his situation to U.S. v. Alcaraz-Garcia, 79 F.3d 769, 772-73 n. 4 (9th Cir. 1996), a case where the court awarded EAJA attorney’s fees to a third-party claimant in a criminal forfeiture. The court conceded that a criminal forfeiture is a part of the sentencing, but noted that the successful claimant in Alcaraz-Garcia was not the defendant, but the defendant’s creditor, as to whom the proceedings were civil. U.S. v. Soueiti, 154 F.3d 1018 (9th Cir. 1998).xe "U.S. v. Soueiti, 154 F.3d 1018 (9th Cir. 1998)."
9th Circuit permits recovery of attorneys fees when forfeiture action dismissed. (870) The government failed to obtain authorization from the Secretary of the Treasury before filing forfeiture complaints based on tax evasion. When this was brought to the court's attention, the complaints were dismissed pursuant to 26 U.S.C. §7401. The court awarded $1,500 attorneys fees under Rule 11, but refused to award additional attorneys fees under the Equal Access to Justice Act, 28 U.S.C. §2412, because the case was dismissed for lack of subject matter jurisdiction. The 9th Circuit reversed, holding that EAJA attorneys fees could be awarded where, as here, the district court had "potential jurisdiction" but lacked "actual jurisdiction." The case was remanded to reconsider the attorneys fee award. U.S. v. 87 Skyline Terrace, 26 F.3d 923 (9th Cir. 1994).xe "U.S. v. 87 Skyline Terrace, 26 F.3d 923 (9th Cir. 1994)."
9th Circuit says innocent lienholder is entitled to post-seizure costs, fees, and interest. (870) The government seized a Lear Jet from a hanger where it was being held for nonpayment of a repair bill. When the aircraft was forfeited, the district court accepted the principal amount of the innocent lienholder's claim for repairs to the airplane, but rejected a portion of its claim that included costs, fees and interest. The lienholder appealed, and the 9th Circuit reversed, holding that under the applicable state law, the innocent lienholder was entitled to costs, fees and interest, and therefore these are compensable interests under the federal forfeiture statutes. U.S. v. 1980 Lear Jet, 38 F.3d 398 (9th Cir. 1994)xe "U.S. v. 1980 Lear Jet, 38 F.3d 398 (9th Cir. 1994)".

9th Circuit awards attorneys' fees for delay in in​vestigating whether cur​rency had in​nocent source. (870) There was proba​ble cause for the government to seize $12,248 in U.S. currency found in the claimant's house during a search that uncovered drugs and guns. Nevertheless, the claimant ex​plained that the money was from a Home Mainte​nance and Improvement Loan that he had ob​tained from the City of Oakland to reno​vate his home. The government disbelieved the claimant's story, but conducted no other in​vestigation, and waited 15 months before fil​ing forfeiture proceed​ings. Four years later, after a trial, the court found that the cur​rency came from the loan and that the govern​ment had unreasonably delayed insti​tuting and prose​cuting the forfeiture, thus violating the claimant's due pro​cess rights. The court awarded attorneys fees for 160 hours at the rate of $102 per hour. On appeal, the 9th Circuit affirmed, agreeing that there was no sub​stantial justification for the delay in the proceedings and that the claimant had been prejudiced. Judge Farris dissented. U.S. v. $12,248 U.S. Currency, 957 F.2d 1513 (9th Cir. 1991).xe "U.S. v. $12,248 U.S. Currency, 957 F.2d 1513 (9th Cir. 1991) "
9th Circuit holds that attorney's fees may be awarded under EAJA for successful rule 41(e) motion to return property. (870) After the district court granted the claimant's rule 41(e) motion, and ordered their weapons to be re​turned to them, they filed a request for attor​ney's fees pursuant to the Equal Access to Jus​tice Act (EAJA), 28 U.S.C. §2412. The district court de​nied the motion ruling that the Fed. R. Crim. P. 41(e) motion was a criminal pro​ceeding. The 9th Circuit re​versed, holding that the fact that a criminal investigation was pend​ing was insufficient to render the rule 41(e) motion a crimi​nal proceeding. The order deny​ing attor​ney's fees and ex​penses was re​versed and the case was remanded to deter​mine whether the government's posi​tion in op​position to the motion to return the property was substantially justified. Purcell v. U.S., 908 F.2d 434 (9th Cir. 1990).xe "Purcell v. U.S.,  908 F.2d 434 (9th Cir. 1990)."
9th Circuit rules claimant is entitled to attor​ney's fees when there is no reasonable basis for government's forfeiture claim. (870) In an earlier opinion in this case, the Ninth Circuit held that there was no reasonable basis to for​feit the claimant's van which was used to trans​port il​legal aliens to a worksite, because such "incidental" transpor​tation was held legal in U.S. v. Moreno, 561 F.2d 1321 (1977). In light of that ruling, the 9th Circuit held here that the claimant was entitled to re​cover his costs and attorneys fees. U.S. v. One 1984 Ford Van, 873 F.2d 1281 (9th Cir. 1989).xe "U.S. v. One 1984 Ford Van, 873 F.2d 1281 (9th Cir. 1989)."
10th Circuit holds innocent lienholder is entitled to re​cover attorneys' fees if pro​vided for in pre-ex​isting deed of trust. (870) The 10th Circuit held that where a pre-ex​isting deed of trust gives a lienholder the right to re​cover at​torneys' fees, the innocent lien​holder is enti​tled to recover such fees even though the fees are in​curred after the acts giving rise to the forfeiture and af​ter the govern​ment's seizure of the property. In such a situation, a lien​holder's right to recover at​torneys' fees is secured by the property, and its right to recover such fees is an interest in the prop​erty. This is true even if the fees are in​curred af​ter the acts giving rise to the for​feiture. The lien​holder's right to reim​bursement of at​torneys' fees were cre​ated at the time the deed of trust was formed. This right pre​dated the commis​sion of the bad acts that gave rise to the for​feiture. U.S. v. Real Property Located at 2471 Venus Drive, 949 F.2d 374 (10th Cir. 1991).xe "U.S. v. Real Property Located at 2471 Venus Drive, 949 F.2d 374 (10th Cir. 1991)."
11th Circuit affirms government’s order to hold attorney in contempt when he did not turn over funds paid as retainer. (870) Defendants were found guilty of laundering the proceeds of a fraudulent telemarketing scheme, and the jury returned a special verdict forfeiting the defendants’ interests in various assets. Among those assets was $2 million placed in a Cayman Islands trust account to pay attorney’s fees to their counsel, F. Lee Bailey. The jury found that Bailey was a transferee of the laundered proceeds that belonged to the United States. Bailey filed a Section 853(n) petition with the district court to prove that he had received the money as a bona fide purchaser for value without cause to believe that the money was subject to forfeiture. The government moved the court for an order to show cause why Bailey should not be held in civil contempt for failing to turn over the funds withdrawn from the trust. Bailey was ordered to either deposit $2 million into the registry of the court or post a $2 million bond; he did neither. The court then found Bailey was not a bona fide purchaser for value, and his petition was denied. Bailey was then found in contempt of court and referred him to the Florida Bar for consideration of disciplinary action. The Eleventh Circuit found that Bailey had not established the elements of estoppel when he argued that the government had induced him to provide legal services that he would not have provided had he known that the government intended to pursue the money. The denied of his Section 853(n) petition was thus affirmed. U.S. v. McCorkle, 2003 WL 347655 (11th Cir. 2003). 
11th Circuit upholds attorneys' fees award in creditor's challenge to criminal forfeiture. (870) Following a criminal forfeiture, 21 U.S.C. §853(n) allows a third party to assert a legal interest in the property which has been ordered forfeited. The 11th Circuit held that this §853(n) proceeding, which is ancillary to a criminal forfeiture prosecution but instituted by a third party claimant, is a "civil action" under the Equal Access to Justice Act provision allowing attorneys' fees awards against the U.S. The award of attorneys' fees in this case was proper because the government's litigation position was not "substantially justified." The government apparently made no investigation before seeking forfeiture. The district court's acceptance of the defendant's plea agreement did not show that the district court found a "factual basis" for the criminal forfeitures recited in the plea agreement. U.S. v. BCCI Holdings, 46 F.3d 1185 (D.C. Cir. 1995) did not provide substantial justification for the government's position. BCCI Holdings says that general creditors do not have standing to contest a forfeiture unless they have already secured a judgment against the debtor and perfected a lien against the property to be forfeited. The creditor here had taken all of those actions. U.S. v. Douglas, 55 F.3d 584 (11th Cir. 1995).xe "U.S. v. Douglas, 55 F.3d 584 (11th Cir. 1995)." 

11th Circuit permits innocent lienholder to recover attor​neys' fees and costs as provided in loan docu​ments. (870) A bank sought to re​cover amounts owing on promissory notes se​cured by a deed of trust on parcels of property that were forfeited to the govern​ment. The 11th Circuit reversed the district court and held that in addition to recovering the un​paid prin​cipal balance on the notes, plus interest, the bank could re​cover attorneys' fees and costs as provided for in the loan documents. To deny such fees and costs would de​prive the bank of its rights in the forfeited property. U.S. v. Six Parcels of Real Property Situated in Blount County, Tennessee, 920 F.2d 798 (11th Cir. 1991).xe "U.S. v. Six Parcels of Real Property Situated in Blount County, Tennessee, 920 F.2d 798 (11th Cir. 1991)."
D.C. Circuit holds that claim for attorney fees is governed by Hyde Amendment rather than EAJA following appellate reversal of criminal abatement order. (870) Following appellate reversal of criminal abatement order, intervenors petitioned for payment of attorney fees and expenses under EAJA or the Hyde Amendment. D. C. Circuit concluded that EAJA does not apply to intervenors in a criminal abatement proceeding, that appellants failed to demonstrate entitlement to fees under the Hyde Amendment, and accordingly affirmed the District Court denial of fees. U.S. v. Wade, 255 F.3d 833 (D.C. Cir. 2001).

D.C. District Court denies motion for attorney’s fees by third-party claimants in criminal forfeiture. (870) District of Columbia police charged the occupants of a residence with narcotics offenses and with the crime of “keeping a disorderly house.” As part of the sentence, the court ordered an order of abatement against the residence, in effect working a criminal forfeiture. Various third-party claimants intervened in the criminal action and successfully obtained reversal of the abatement order. The court nonetheless denied their request for attorney’s fees. First, the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412(d)(1)(A), does not apply to criminal cases. Second, the Hyde Amendment, 18 U.S.C. §3006A, though designed to permit recovery of attorney’s fees in certain criminal cases, affords these claimants no relief. Claimants were not “prevailing parties” in the underlying criminal action within the meaning of the law, and the government’s position was not frivolous, vexatious, or in bad faith. U.S. v. Wade, __ F.Supp.2d __, 2000 WL 340280 (D.D.C. March 24, 2000) No. Crim. 96-472 RCL.xe "U.S. v. Wade, __ F.Supp.2d __, 2000 WL 340280 (D.D.C. March 24, 2000) No. Crim. 96-472 RCL."
D.C. District Court finds substantial justification for government positions and denies attorney’s fees. (870) The government brought a civil forfeiture action against real property alleging claimant had purchased it with cash derived from narcotics transactions. Thereafter, information surfaced establishing that claimant bought the property with $5,000 cash and mortgage financing for the balance. Once claimant provided a legitimate explanation for the source of the cash portion of the price, the government dismissed the case. Claimant sought attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412. The district court denied the request because the government met the statutory standard of showing it had “substantial justification” both for its original filing decision and its subsequent litigation posture. The government had probable cause for seeking forfeiture because, inter alia, defendant was convicted of drug trafficking, and the transfer of title to the property occurred thirteen days before the mortgage was signed, suggesting a sham designed to cover a cash sale. The government’s litigation posture was justified because it made reasonable efforts to test claimant’s assertions through discovery and then moved expeditiously to dismiss the case once satisfactory explanations for the source of the purchase money were provided. U.S. v. One Parcel of Property at 414 Kings Highway, 1999 WL 301700 (D.C.D.C. 1999).xe "U.S. v. One Parcel of Property at 414 Kings Highway, 1999 WL 301700 (D.C.D.C. 1999)."
Alabama district court orders that government’s voluntary dismissal of related civil forfeiture action after criminal judgment of acquittal must be with prejudice so that the government is liable for CAFRA attorney fees and costs. (870)  The government moved to dismiss a civil forfeiture action without prejudice pursuant to Federal Rule of Civil Procedure 41(a)(2). The claimants filed a response that did not oppose dismissing the action, but asserted that it should be dismissed with prejudice, so they may recover attorneys' fees and costs under the Civil Asset Forfeiture Reform Act (“CAFRA”)). The district court first noted that it enjoys broad discretion when considering whether to dismiss an action with or without prejudice. Here, the court determined the dismissal should be with prejudice based on the judgment of acquittal entered by the court in a related criminal case. The court found that it was clear from the government's actions since the acquittal that it had no intention of further pursuing the civil forfeiture action. Indeed, it initially filed a motion to dismiss this case with prejudice but withdrew the motion after it realized that a dismissal with prejudice might entitle the claimants to recover their attorneys' fees and costs. The government also admitted that it did not intend to further pursue the matter in multiple filings before the court. As for attorney fees, the court did not find any cases directly on point with this case, i.e., addressing whether the defendant/claimant substantially prevails in instances where the case is dismissed with prejudice. However, the Supreme Court has consistently held that fee-shifting statutes prohibit an award of fees to the plaintiff unless the court awards relief on the merits, a “judicially sanctioned change in the legal relationship of the parties.  A defendant's voluntary change in conduct, even if it accomplishes what the plaintiff sought to achieve, lacks the necessary “judicial imprimatur on the change.” For purposes of this analysis the court held that the “prevailing party” standard in other fee statutes and the CAFRA “substantially prevailing” standard should be treated as functional equivalents.  Consequently, the court found that the claimants were entitled to recover attorneys' fees as the “substantially prevailing” party. The court's ruling dismissing the case with prejudice clearly qualified as a judicially qualified change in the legal relationship of the parties. Following the order dismissing the case with prejudice, the claimants would be able to rely on a res judicata defense if the government, no matter how unlikely, filed another civil forfeiture action. Moreover, if the court were to side with the government and dismiss the case without prejudice and deny the claimants request for attorneys' fees under CAFRA it would have rendered the fee-shifting provisions of CAFRA essentially meaningless. By way of example, the government would be allowed to avoid the fee-shifting provision of CAFRA in every subsequent case by seeking a stay in the civil case and pursuing the criminal case. If the government was unsuccessful in the criminal case then it could simply move to have the civil case dismissed without prejudice and sidestep the application of CAFRA. The court found that this result would be contrary to the stated intent of CAFRA “to give owners innocent of any wrongdoing the means to recover their property and make themselves whole after wrongful government seizures.” Therefore, CAFRA's stated purpose would be furthered by the court's decision to award attorneys' fees to the claimants in the case.  U.S. v. Certain Real Property, 2008 WL 1695060 (N.D.Ala. 2008) (April 2, 2008).

Arkansas district court denies CAFRA attorney fees in ancillary criminal forfeiture proceeding, holding that it is neither a criminal nor civil forfeiture proceeding, but a quiet title proceeding that is ancillary to a criminal case. (870) Defendant Moser entered a plea of guilty to mail fraud, money laundering, and interstate transportation of stolen property. The government also sought forfeiture of proceeds pursuant to 18 U.S.C. §981 and 28 U.S.C. §2461. The court found probable cause to believe that funds in co-defendant Jewell's pension and retirement accounts were proceeds of Moser's crimes, and it issued seizure warrants, and then granted the government’s moved to include the seized funds in an amended order of forfeiture. Jewell filed a petition pursuant to 21 U.S.C. §853(n) opposing claiming a right to the seized account funds. The government also filed a complaint seeking civil forfeiture of the same account funds. In both cases the court found that 29 U.S.C. §1056(d)(1) precluded forfeiture of Jewell's pension and retirement funds, and ordered the government to return the funds seized from Jewell's accounts. Jewell moved for an award of attorney fees pursuant to the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”), arguing that 18 U.S.C. §2465(b) applied because a proceeding under §853(n) is equivalent to a civil proceeding to forfeit property. The court agreed with the government that a proceeding under §853(n) is neither a criminal nor a civil forfeiture proceeding, but a quiet title proceeding that is ancillary to a criminal case for the purpose of determining whether a third-party claimant has a superior interest in seized property that was previously ordered forfeited as part of a criminal sentence. The criminal forfeiture of pension funds was ordered as part of Moser's sentence, and Jewell's petition under §853(n) was not part of a “civil proceeding to forfeit property” under CAFRA. Section 853(n) does not make a third-party property claimant part of a criminal or a civil forfeiture proceeding, nor does it grant him a right to challenge the legality of the seizure of property that has been included in an order of forfeiture. The plain language of the subsection indicated that its purpose is to ensure that the property is not taken from someone with a right to the property that is superior to the criminal defendant. Thus, the court held that Jewell is not entitled to an attorney fee award under CAFRA. U.S. v. Moser, 2008 WL 3891489 (E.D. Ark. 2008) (August 19, 2008).

California District Court finds that claimant’s requested fee award conformed with prevailing market rates. (870) Government filed a civil forfeiture action in rem against 4,432 mastercases of cigarettes, alleging violations of the Foreign Trade Zone Act. The district court granted a third-party complainant’s motion for summary judgment. The government and the third-party complainant then entered into a Consent Decree that dismissed the government’s first through seventh claims for relief. The third-party complainant filed its motion for attorneys’ fees and costs. CAFRA provides that in any civil proceeding to forfeit property in which the claimant “substantially prevails,” the government is liable for “reasonable attorney fees and other litigation costs reasonably incurred by the claimant.” 28 U.S.C. Section 2465(b)(1). The government agreed that the claimant substantially prevailed, but it disputed the calculation of the hourly rate and the number of hours billed. The claimant requested fees in the amount of $326,300 (815.75 hours at $400/hour) for the lead attorney, $122,400 (306 hours at $400/hour) for the second attorney, and $49,920 (256 hours at $195/hour) for the third attorney, plus additional hours for work performed relating to the motion for attorneys’ fees. The government asserted that fees should be calculated at the EAJA rate of $125/hour. The Central District of California district court rejected the government’s EAJA argument and found that the $400/hour rate conformed with the prevailing market rates for attorneys of comparable competence and were thus reasonable. The district court reduced the hours claimed and ordered payment of $291,300 to the lead attorney, $120,500 to the second attorney, and $46,410 to the third attorney, plus $17,500 to the lead attorney and $3,300 to the second attorney for work performed on the motion for attorneys’ fees. U.S. v. 4,432 Mastercases of Cigarettes, 2004 WL 142051 (C.D. Cal., June 9, 2004).

Illinois district court denies claimant’s request for post-judgment interest under CAFRA and EAJA because he was convicted of a crime for which his interest in the property was subject to forfeiture and government was substantially justified in bringing action. (870) Claimant Beard objected to the court's Order directing that one-half of the defendant’s currency in a civil forfeiture proceeding be used to satisfy his outstanding child support arrearage. Beard objected to the Order as entered and requested that the currency be released to him in full. The government did not object. Beard then contended that he was entitled to the interest earned on the currency pursuant to the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”), 28 U.S.C. §2465(b)(1)(C). Section 2465(b)(2)(B), however, provides that: "[t]he provisions of paragraph (1) shall not apply if the claimant is convicted of a crime for which the interest of the claimant in the property was subject to forfeiture under a Federal criminal forfeiture law." Following a jury trial, Beard was found guilty of two counts 21 U.S.C. §841. Thus, his request for post-judgment interest was denied. He also sought total costs of $957.85 pursuant to the Equal Access to Justice Act (“EAJA”). However, the court held that Beard cannot attempt to avoid the effect of CAFRA by seeking costs under the EAJA. Moreover, an award of costs under the EAJA is proper only if the following factors are satisfied: (1) the claimant is a prevailing party; (2) the Government's position was not substantially justified; (3) no special circumstances make an award unjust; and (4) the claimant timely filed a fee application supported by an itemized statement. The court held that the government's position was substantially justified in seeking forfeiture because it in good faith initiated the judicial forfeiture action. Law enforcement officials during a consent search of Beard’s vehicle, discovered one kilogram of cocaine and approximately 19 grams of crack cocaine, along with $2,817.00. Based on the search, the Government had probable cause to believe that the seized currency represented moneys furnished or intended to be furnished in exchange for a controlled substance or were drug proceeds. Moreover, the government voluntarily moved to dismiss the instant case "for purposes of judicial economy and not due to any agreed error or lack of merit." U.S. v. Two Thousand Eight Hundred Seventeen ($2817.00) Dollars in U.S. Currency, 2007 WL 178280 (C.D.Ill. 2007) (Jan. 19, 2007).

Illinois District Court orders released to pay for legal expenses temporarily restrained assets that exceeded amount government had established were likely traceable to fraud. (870) In its civil action seeking injunctive relief and damages, the government alleged that the defendant doctor had fraudulently obtained no less than $1.7 million in reimbursement for Medicaid services. The doctor was also indicted for mail fraud, health care fraud, false claims violations, and tax fraud, and the indictment included criminal forfeiture counts for assets derived from health care fraud. The N.D.Ill. district court entered a TRO freezing $3.3 million held by him in a CD account and several parcels of real estate. Following a later evidentiary hearing, the court granted the government a preliminary injunction limiting the restraint of assets to $1.7 million, which was the amount that the government had established it was likely to prove as traceable to the Medicaid fraud. An agreement was reached covering the scheduled release of the remaining funds. The doctor’s lawyer then appeared and filed a motion to have funds not covered by the scheduled release agreement released to pay for its “higher than anticipated” fees. The government opposed the motion. The N.D.Ill. district court granted the motion to release all but $1.7 million of the $3.3 million of restrained funds, except for $250,000 reserved for trial expenses.  U.S. v. Sriram, M.D., 2002 WL 256839 (N.D. Ill 2002).

Kansas District Court refuses to stay criminal trial while defendant appeals reinstated restraining order as to advanced legal fees. (870) Defendant was indicted, the court declared a mistrial, and he was reindicted. During the original indictment, the government had sought and the court had granted a restraining order preventing the advancement of legal fees to defendant's counsel. Shortly before the mistrial was declared, the government filed a motion to reinstate the restraining order as to the legal fees to be advanced in the criminal case. The government's motion was granted. Defendant now moves for a stay of all proceedings pending appellate review of the court's order granting the government's motion to reinstate the restraining order. The district court analyzed the motion for stay of proceedings pending appeal by determining the likelihood of success on appeal, the threat of irreparable harm if the stay is not granted, the absence of harm to the opposing party if the stay is granted, and the harm to the public interest. The district court concluded that defendant was not likely to suffer irreparable harm if the case goes forward absent a stay, while the government is likely to be harmed if the trial is again continued. Motion to stay denied. U.S. v. Wittig, 2005 WL 1384666 (D. Kan., June 7, 2005).

Maine District Court holds town with perfected tax lien is innocent owner and might be entitled toattorney's fees. (870) In February 1994, the U.S. filed a civil forfeiture action against real property in the town of Sanford, Maine, that had been used in drug transactions. In April 1994, by operation of Maine law, the town acquired a perfected lien against the property for unpaid 1994 property taxes. In September 1994, without notice to the town, the government obtained an order forfeiting the property. When the town discovered the forfeiture, it asked for back taxes from the U.S., and then sued under the Administrative Procedure Act (APA), 5 U.S.C. §702, and the Declaratory Judgment Act, 28 U.S.C. §2201, et seq. The district court held that a town with a perfected tax lien in real property is an “innocent owner” entitled to notice, and the “relation back” doctrine did not prevent the town from recovering back taxes. Moreover, attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412, would be available to the town in a “proper case.” This was not such a case, however, because the court concluded that it lacked subject matter jurisdiction under both the APA and the Declaratory Judgment Act. Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997).

Minnesota district court grants reasonable attorney fees based on community(s market rates and rejects government(s argument that fees are limited to lesser amounts allowed under EAJA and CJA. (870) The government filed a civil complaint to forfeit the real property located in Minneapolis, which the Minnesota Church of Angels ((MCA() contested. A jury found that the property was not subject to forfeiture, and judgment in favor of the MCA was entered. The government moved for a certificate of reasonable cause, and the MCA moved for an award of attorney fees and costs. The court first found there was reasonable cause for the seizure of the property. Next, it was undisputed that the MCA prevailed, which sought an award of fees and costs in the amount of $78,682.12. The government maintained that the court should award a lesser amount, arguing that courts have reached different conclusions with regard to whether the Equal Access to Justice Act ((EAJA() applies to awards of attorney fees under 28 U.S.C. (2465 (one case in the Eastern of Pennsylvania said it did, the other cases said it did not). The court declined to apply the EAJA here, because the EAJA and CAFRA are irreconcilably at odds. Section 2465(b)(2)(A) expressly and unequivocally provides that ([t]he United States shall not be required to ... make any other payments to the claimant not specifically authorized by this subsection.(  Thus, CAFRA is exclusive of all other remedies. The government next argued that the Criminal Justice Act ((CJA(), 18 U.S.C. ( 3006A, should apply to the MCA's fee request, relying on the CAFRA's provisions that allow for appointment of counsel for indigents. However, the court rejected that argument, since section 2465(b)(1)(A) authorizes recovery of (reasonable attorney fees.( To determine the amount of attorney fees reasonably incurred by the MCA, the court used the number of hours reasonably expended on the litigation multiplied by a reasonable hourly rate for similar work in the community where the case was litigated.  The court concluded that both the rates requested and time spent by the attorneys were reasonable. U.S. v. 3234 Washington Ave. North, Minneapolis, Minn., Hennepin County, 2008 WL 1944857 (D.Minn. 2008) (May 1, 2008).

 SEQ CHAPTER \h \r 1New Jersey district court holds that CAFRA’s attorney fee provision in 28 U.SC. §2465(b) does not apply to successful third-party petitions in criminal forfeiture ancillary proceedings. (870) Nolasco was employed by Valley National Bank, where she was arrested and later charged with filing false tax returns and operating a money transmitting business without a license, pursuant to 18 U.S.C. §1960. The government seized over 21 million dollars held in 39 different bank accounts that she managed. She pled guilty to tax evasion and operating an illegal money transmission business, and agreed to forfeit whatever interest she may have had in the seized funds. The court entered a preliminary order of forfeiture, third-party petitions challenging the forfeiture were filed, the court granted the petitioners’ motion for summary judgment, and thus the court filed an order directing the government to return petitioners' seized property. Petitioners then moved for attorneys' fees and interest pursuant to 28 U.S.C. §2465(b). The court first found it must determine whether the action fits under the heading of “any civil proceeding to forfeit property under any provision of Federal law,” as set forth in §2465(b). Petitioners argued that their petitions filed pursuant to 21 U.S.C. §853(n) were “civil in nature,” and therefore constituted a civil proceeding to forfeit property. Citing a recent case from Virginia, the petitioners argued that the applicability of the attorneys' fees provision of CAFRA turns on the status of the claimant and the nature of the proceeding for which attorneys' fees are sought, not on how the government chose to initiate the seizure. The government argued that because the petitions were filed ancillary to a criminal case, they did not constitute civil proceedings to forfeit property. The court agreed with the government. Although §853(n) proceedings are “civil in nature,” and permit application of civil procedural rules, the proceeding to forfeit property in the present case referred to the criminal forfeiture proceeding brought against Nolasco. The §853(n) petitions were ancillary to the criminal forfeiture action, and, while civil in nature, did not purport to forfeit property, but served as an attempt to intervene in and block the government's attempt to seize the property in the criminal forfeiture proceeding it initiated. Thus, neither the forfeiture proceedings commenced by the government, nor the §853(n) petitions, constituted a civil proceeding to forfeit property. The court further found that the legislative history of the Civil Asset Forfeiture Reform Act also supported the proposition that §2465(b) was only intended to apply to civil forfeiture proceedings. The court also found that its equitable powers did not permit it to award interest or attorneys' fees in the absence of statutory authority (although it left open the possibility that fees may be awarded under the Equal Access to Justice Act, 28 U.S.C. §2412). U.S. v. Nolasco, 2008 WL 4388518 (D.N.J. 2008) (September 29, 2008). 

New York district court grants claimant fees against government under Equal Access to Justice Act because settlement agreement, despite being made in forfeiture action, was akin to enforcing a contract. (870) The court had earlier granted a motion to enforce a settlement agreement in this civil forfeiture case and granted the claimants’ motion for costs and attorneys' fees under the Equal Access to Justice Act because the government was not substantially justified in its refusal to execute the stipulation, honor the oral settlement and the written agreement, or comply with the terms of the settlement. On a motion for reconsideration, the court clarified that only one claimant, Khalil, could recover costs and attorneys' fees because the other claimant pled guilty to conspiracy to defraud the United States, and was ineligible for reimbursement under the Civil Asset Forfeiture Reform Act of 2000. Khalil then moves for reimbursement of his costs and fees pursuant to the court’s decision, contending that the hourly rate for his attorneys' fees should not be set by the EAJA cap of $125/hour but, rather, at the reasonable rate for a forfeiture attorney. The court disagreed and awarded fees at $163.50/hr., pursuant to the EAJA rate based on a Consumer Price Index adjustment. The EAJA allows for an hourly rate of more than $125.00 if the "court determines that an increase in the cost of living or a special factor, such as the limited availability of qualified attorneys for the proceedings involved, justifies a higher fee.” The court concluded that while the claimant's attorneys were exceptionally competent, an attorney's skill, no matter how extraordinary, is not a consideration under the EAJA special factors cap increase. The Court held that forfeiture law has never been a definitive speciality and does not automatically warrant a departure from the EAJA cap, as the circuits have not uniformly deemed it so and the Second Circuit, in particular, has never qualified it as such. Regardless of forfeiture law's ambiguous status as a speciality prior to 2000, if these fees were awarded under the auspices of a forfeiture matter, the Civil Asset Forfeiture Reform Act ("CAFRA") would control, not the EAJA; and under CAFRA, the claimant would be denied fees because he did not "substantially prevail" under CAFRA's definition. Also, CAFRA would have been inapplicable because the legal representation required in that case was not specific to forfeiture law. Although the American Law Reports identified forfeiture law as one of seven practice specialities that may be used as a basis for enhancing the EAJA cap, the pre-CAFRA case law did not uniformly establish that forfeiture law was a "special factor" that automatically justified an enhancement. However, the confusion regarding whether attorneys' fees in forfeiture matters were eligible for lodestar treatment, resulting in an fee award based on an hourly rate in excess of the EAJA cap, was resolved in 2000 with the passage of CAFRA, which clarified that in circumstances where claimants were eligible for attorneys' fees and costs, the EAJA cap no longer applied, yielding to the lodestar analysis instead. The court questioned why the claimant engaged “in an intricate dance of dodging CAFRA, while embracing the EAJA,”and found that the claimant knew that there was no authority to support a settlement as "substantially prevailing" in a "civil proceeding to forfeit property" under CAFRA. CAFRA contains no language to support the argument that settling a forfeiture matter is "substantially prevailing," and to deem it as such would chill the settlement of forfeiture matters, as every settlement potentially could result in the additional award of attorneys' fees and costs. Nevertheless, the claimant was granted fees under the EAJA because the settlement agreement, despite the case's initial subject matter, was akin to enforcing a contract. Since fees were granted on the basis that claimant prevailed on a settlement enforcement, analogous to a breach of contract claim under no "special factor" exists. U.S. v. U.S. Currency in the Sum of Six Hundred Sixty Thousand, Two Hundred Dollars, 2006 WL 1928696 (E.D.N.Y.) (July 13, 2006 ).

New York district court finds that CAFRA barred attorney fees for convicted claimants and innocent owner claimants because of competing claims, and EAJA fee award was inappropriate because government was substantially justified in its position. (870) Defendants were convicted for concealing more than $10,000 in currency and attempting to transport that currency out of the United States in violation of 31 U.S.C. §5332(a). In subsequent civil forfeiture proceedings, the court ordered forfeiture of 50% of the seized currency that the convicted claimants proved to be their own. Those convicted also carried money of other claimants who contended that they were not aware of the carriers' criminal conduct. Attorney fees and costs were sought for the representation of all claimants in the civil forfeiture proceedings. Claimants argued that they are entitled to attorney fees and expenses because they were “prevailing” parties under the Equal Access to Justice Act (“EAJA”), 28 U.S.C. §2412(d)(1) (2000), or “substantially” prevailing parties under the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”), 28 U.S.C. §2465(b)(1). The innocent owners (i.e., friends, relatives or co-workers of convicted claimants) sought attorney fees and costs for pursuing their claims to the remainder of the seized currency under CAFRA only. The court found that although forfeiture was effectuated via civil proceedings, Section 2465(b)(2)(B) requires only that the property at issue be subject to forfeiture—not actually forfeited—under a federal criminal forfeiture law. Thus, because the convicted claimants were found guilty of crimes for which their interest in the seized currency was subject to forfeiture under a federal criminal forfeiture law, any award of attorney fees and expenses to them was barred by Section 2465(b)(2)(B). Moreover, an award under EAJA would be inappropriate because a “prevailing party” is one who obtains a “material alteration of the legal relationship of the parties,” and the government was substantially justified in its position that 100 percent of the currency owned by the convicted claimants was subject to forfeiture. In this case, leniency was exercised at sentencing and in the civil forfeiture proceedings only, not in the criminal case. As for the innocent owner claimants, one was actually seeking money to which he ultimately admitted he had no right, and with respect to the currency seized from another, the claims filed by innocent owners exceeded the amount seized and thus were “competing claims” within the meaning of Section 2465(b)(2)(C)(ii). While it was assumed that the innocent owners were not aware of the crimes that were to be committed by those to whom they entrusted their money, they contributed to the confused factual situation with respect to ownership. Thus, no attorney fees or costs were awarded. U.S. v. $293,316 in U.S. Currency, More or Less, 2005 WL 2476270 (E.D.N.Y. 2005) (Oct. 7, 2005).

North Carolina district court grants EAJA fees to prevailing third-party petitioner in criminal forfeiture proceedings, finding government’s litigation position was not substantially justified where during its investigation it recklessly disregarded fact that the defendant was stealing the petitioner’s money. (870) The district court held in favor of a third-party petitioner in a criminal forfeiture ancillary hearing, found he was entitled to relief from the preliminary order of forfeiture, amended that order, and awarded the sum of $812,000 to the petitioner to be paid from the defendant's bank account that he had agreed to forfeit to the Government. The petitioner then sought attorney fees pursuant to the Equal Access to Justice Act. The first issue was whether EAJA applies to an ancillary forfeiture proceeding in a criminal case. The court held that failure to apply the EAJA to §853(n) proceedings would contravene Congress's desire to instill governmental accountability and to level the playing field in economic disputes between the government and its citizens. The government generally can choose between civil and criminal forfeiture remedies, and consequently also choose the manner in which third parties must defend their property interests. If the EAJA did not also apply to protect third-party petitioners, the government would have an obvious incentive to channel substantially unjustified forfeiture attempts into the criminal forfeiture “safe haven” in the hope that the amount at stake for each individual petitioner would be too small to make litigation worthwhile. Thus, litigation between an innocent third-party claimant and the government, ancillary to a criminal forfeiture proceeding, is a civil action within the purview of the EAJA. The Court rejected the government's argument that it has not waived its sovereign immunity in third-party claims in criminal forfeiture matters. The Government did not dispute that the petitioner was the prevailing party. As to the final EAJA factor, whether the government proved its litigation position was substantially justified, the court concluded the government acted in the manner most expedient for itself and with reckless disregard to the fact that a known criminal might usurp the petitioner's money to pay the government, which stood silently by and allowed the Defendant to “dupe” the petitioner and then claimed the money for itself when it could have easily forfeited other assets. For years the government had investigated the defendant and traced the proceeds of his fraudulent conduct into numerous properties. Any one or more of these properties could have been the subject of forfeiture. Yet, the government turned a blind eye to the fact that the defendant violated a state injunction by transferring funds belonging to the petitioner into an account which he agreed to forfeit to the government, which implicitly became culpable in that conduct. The fact that the Government then litigated the matter to the extent of a full blown civil action, received an adverse decision, filed an appeal and then dismissed the appeal caused the Court great concern. The government must show, based on the record, that it acted reasonably at all stages of the litigation The resources spent in attempting to take from the Petitioner that which was rightfully hers under state law could easily have been used to find other assets of the defendant. Thus, the court granted petitioner her attorney fees and costs. U.S. v. Cox, 2007 WL 2122021 (W.D.N.C. 2007) (July 20, 2007).

North Carolina district court holds that attorneys’ fees under CAFRA must be calculated not by EAJA limits, but by using the “lodestar” method, by reference to the prevailing marketplace rates in the community for similar services by lawyers of reasonably comparable skill, experience and reputation. (870) The government initiated a forfeiture action against $23,400.00 in United States currency. The case was presented to a jury, which found that the currency seized was neither proceeds of nor used to facilitate a drug trafficking crime and was not subject to forfeiture. Following the jury verdict, and before the Court entered judgment in the case, the claimant moved for attorneys’ fees and litigation costs. The government filed a notice of appeal, and also filed a motion to reconsider the court's decision to proceed on the issue of attorneys’ fees and a response to the claimant's motion for attorneys’ fees on the grounds that the filing of the notice of appeal deprived the court of jurisdiction until appellate review is complete. The court held that the newly amended Rule 4 of the Federal Rules of Appellate Procedure allowed a district court to retain jurisdiction over a case to rule on certain motions despite the pendency of an appeal filed by the losing party. The government filed its notice of appeal before the court entered judgment, which is required under Rule 4(a)(1)(A) for a notice of appeal to be effective, and before the court disposed of the motion for attorneys’ fees, which is expressly included in Rule 4(a)(4)(A)'s language allowing a district court to continue exercising its jurisdiction over a case despite the pendency of an appeal. The court stated that this rule is also an exercise of common sense, because it would be incredibly inefficient to allow the government to appeal and require the court to re-visit the dispute years later on a smaller issue of an award of attorneys’ fees when the motion could easily be disposed of at the present. Regarding attorneys’ fees and costs, the government argued that attorneys’ fees should be calculated and thereby limited under the Equal Access to Justice Act rather than under CAFRA (18 U.S.C. §2465(b)(1)), because the latter should be regarded merely as changing the eligibility requirements for a fee award ( i.e., fees are awarded to a claimant who “substantially prevails” under CAFRA as opposed to the “prevailing party” under EAJA), and EAJA should be regarded as firm authority as to methodology of making awards. The court disagreed. Until CAFRA was passed, claimants routinely proceeded under the EAJA to request an award of attorneys’ fees. If Congress had intended to maintain the status quo, it had the option of specifying that hourly rates should be capped, or, alternatively, omitting the attorney fee language from the Act entirely. A comparison of the CAFRA and EAJA provisions suggests that Congress intended to liberalize the award of attorneys’ fees, rather than restrict them. Furthermore, 18 U.S.C. §983 states that CAFRA applies if a court is to grant attorneys’ fees and costs to indigent representation (18 U.S.C. §983(b)(2)(B)(ii)), which reflects a legislative intent to rely upon CAFRA in resolving questions of attorneys’ fees in forfeiture actions. Thus, CAFRA was enacted to be used as a whole rather than cast aside in pieces in an attempt to lighten the government's monetary burden. Thus, the “lodestar” method of awarding fees applied. One of the factors used in determining a reasonable attorney fee is the “customary” fee associated with the particular type of case, by reference to the prevailing marketplace rates in the community for similar services by lawyers of reasonably comparable skill, experience and reputation. The court thus required the claimant to file additional evidence regarding the fees typically associated with litigation of forfeiture claims in that general locality, which traditionally is submitted in the form of affidavits from individuals who are competent to testify as to those general attorneys’ fees. U.S. v. $23,400.00 in U.S. Currency, 2007 WL 1080292 (W.D. N.C. 2007) (April 9, 2007).

Oregon District Court issues certificate of reasonable cause, but awards successful claimant attorney’s fees. (870) Government agents at the Portland International Airport seized $16,500 in cash from claimant and instituted forfeiture proceedings against the money on the theory that it was proceeds of narcotics trafficking activity. Claimant asserted that he was taking the money to Los Angeles for his boss, who intended to use it to open a cantina. Other than claimant’s somewhat skittish behavior and a positive alert on the money by a drug-sniffing dog, the government had no evidence that the cash was drug money. Moreover, within two days of the seizure, an attorney for claimant’s boss approached the government and began providing evidence to back up the courier’s story. The government nonetheless filed a civil judicial forfeiture complaint supported by an agent’s affidavit which mentioned the suspicious aspects of claimant’s story, but made no mention of the information received from counsel. At the forfeiture trial, the jury found for claimant. Thereafter, the trial court issued a certificate of reasonable cause pursuant to 28 U.S.C. §2465, which insulates government officials from suit. However, the court held that the certificate did not preclude claimant from recovering his attorney’s fees from the government, and it entered an order awarding claimant his fees and costs of defending the forfeiture action. U.S. v. $16,500 in United States Currency, 48 F.Supp.2d 1268 (D. Oregon 1999).xe "U.S. v. $16,500 in United States Currency, 48 F.Supp.2d 1268 (D. Oregon 1999)."
Pennsylvania District Court says third-party claim in criminal forfeiture is civil action under EAJA. (870) The government seized and initiated criminal forfeiture against a building owned by a drug defendant. After the defendant pleaded guilty and the preliminary order of forfeiture was entered, the mortgage holder on the building filed a third-party claim contesting the forfeiture. The government thereafter decided that the costs of maintaining the property exceeded the defendant’s equity and successfully petitioned the court to release the property to the defendant. The mortgage holder sought an award of attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. §2412(d)(1)(A). Attorney’s fees under the EAJA are only available to the “prevailing party” in “any civil action,” however, the district court concluded that an third-party ancillary proceeding in a criminal forfeiture is a “civil action” for purposes of the EAJA. U.S. v. McAllister, 1998 WL 855498 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. McAllister, 1998 WL 855498 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court denies EAJA attorney’s fees for negotiating return of seized property. (870) The government seized and brought a criminal forfeiture against a building owned by a drug defendant. The government collected rents from the building tenants and applied the money to expensive repairs to the property. After the defendant pleaded guilty and the preliminary order of forfeiture was entered, the mortgage holder on the building filed a third-party claim contesting the forfeiture. The government at first attempted to negotiate a settlement with the mortgage holder, but then decided that the costs of maintaining the property exceeded the defendant’s equity and successfully petitioned the court to release the property to the defendant. The mortgage holder sought an award of attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. §2412(d)(1)(A), for the costs of filing a claim and conducting the unsuccessful negotiations. The district court denied the motion. Although the court concluded that the mortgage holder was a “prevailing party” under the EAJA, it also found that there was “substantial justification” for the government’s actions. The initial seizure was supported by probable cause and the defendant pled guilty. Thereafter, neither the decision to release the property to the defendant for financial reasons nor the conduct of negotiations with the mortgage holder was unreasonable. U.S. v. McAllister, 1998 WL 855498 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. McAllister, 1998 WL 855498 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court denies request for EAJA attorneys fees at “market rate.” (870) The district court determined that the government’s litigation posture in this forfeiture case was not “substantially justified” and thus that an award of attorney’s fees to the claimants was appropriate under the Equal Access to Justice Act, 28 U.S.C. §2412. Claimants requested that the hourly rate paid to their counsel be the “market rate” rather than the $75 per hour (plus cost of living adjustment) specified by statute. The district court denied this request. It found no “special factors” warranting such an increase. Claimant’s counsel was not “involuntarily conscript[ed]” into the case; had he been dissatisfied with the terms of his representation, he could have moved to withdraw. Claimants presented no evidence in support of their claim that no other qualified counsel were available. No “special qualifica​tions” were required of counsel in this case; indeed, he had no forfeiture experience prior to taking on this matter. Finally, the government’s delay was not a “special factor” warranting higher than usual attorney’s fees for claimant’s counsel. U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997).xe "U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997)."
Pennsylvania District Court reaffirms award of EAJA attorney’s fees despite certificate of reasonable cause. (870) In U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997), the district court awarded claimants attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. §2412, despite issuing a certificate of reasonable cause under 28 U.S.C. §2465 based on a finding that the government had probable cause for the disputed seizures. The court determined that while the government's pre-litigation position was justified, its litigation posture was not and thus merited an award of fees. In this opinion denying the government's motion for reconsideration, the court persisted in its view that, while a certificate of reasonable cause precludes an award of "costs" under the statute, attorney's fees are not "costs" and may be awarded despite the certificate. U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997).xe "U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997)."
Pennsylvania District Court says cost of living adjustment for EAJA attorney’s fees should be calculated at midpoint of litigation. (870) The district court awarded attorney’s fees to the claimants under the Equal Access to Justice Act, 28 U.S.C. §2412 after it determined that the government’s litigation posture in this forfeiture case was not “substantially justified.” The court agreed that the hourly rate paid should be the $75 per hour plus a cost of living adjustment, as specified in the EAJA. The court held that the adjustment is to be calculated by determining the rise in cost of living between the date of enactment of the EAJA and the "temporal midpoint" of the litigation that resulted in the fee award, and then increasing the $75 per hour statutory rate accordingly. U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997).xe "U.S. v. Eleven Vehicles, 937 F.Supp. 1143 (E.D. Pa. 1997)."
Puerto Rico District Court orders seized funds returned to claimants where government did not establish probable cause to forfeit alleged narco-dollars. (870) Claimant, a Colombian producer and seller of poultry products, arranged to purchase dollars in a private transaction from what he believed to be a legitimate source. Such transactions are legal in Colombia. He paid for the $28,000 with a check in Colombian pesos and received a wire transfer of $28,000 to his savings account in Miami. Colleagues of claimant followed suit and purchased dollars accordingly.  The government filed forfeiture complaints, alleging that the monies were narco-dollars and in violation of the Controlled Substances Act, and seized funds from the Miami bank accounts. There was no record that the claimants participated in any drug related talks with any undercover FBI agent, informant or money-broker. The claimants filed a motion for summary judgment challenging the allegation that the monies were subject to forfeiture. The District of Puerto Rico magistrate judge found the government to lack probable cause for seizing the funds, and granted the claimants’ motion. The government was ordered to return the seized funds, and a petition for attorneys’ fees and costs was ordered to be submitted to the court. U.S. v. Funds Seized from Certain Domestic Bank Accounts, 2002 WL 1975620 (D.P.R. 2002).

Puerto Rico District Court issues probable cause certificate, but awards attorney’s fees and costs. (870) The INS instituted forfeiture proceedings against a sailboat because one of its occupants was a fugitive who attempted to enter Puerto Rico on a false passport. The court found that the immigration forfeiture statute, 8 U.S.C. §1324(c), does not apply to vessels used to smuggle oneself. The successful claimant there​upon sought an award of attorney’s fees and costs. The district court issued a certificate of probable cause pursuant to 28 U.S.C. §2465, certifying that the government had probable cause for the initial seizure based on informa​tion, later proved incorrect, that another alien had been smuggled aboard the boat. In consequence, claimant was not entitled to an award of costs. The court nonetheless awarded claimant her attorney’s fees pursuant to the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412(d)(2)(A). Although the initial seizure was justified by probable cause, the government’s subsequent litigation position was not. U.S. v. One 48 Ft. White Colored Sailboat Named “Libertine,” 24 F.Supp.2d 174 (D. P.R. 1998).xe "U.S. v. One 48 Ft. White Colored Sailboat Named Libertine, 24 F.Supp.2d 174 (D. P.R. 1998)."
Rhode Island District Court grants in part and denies in part the government’s motion to compel attorneys to turn over money and other property received as attorneys’ fees from clients convicted of violating the RICO conspiracy statute. (870) When nine defendants were indicted in 1991 for a variety of offenses, including a RICO conspiracy, stemming from their laundering of nearly $140 million derived from drug trafficking, the government included a count seeking forfeiture of the $140 million or any substitute assets. The district court entered an ex parte Protective Order enjoining the defendants from transferring the $140 million. After the two lead defendants were convicted and sentenced to long prison terms, they were ordered to forfeit $136,344,231.86 as proceeds of the RICO conspiracy. Thereafter the government filed a motion seeking to execute the substitute assets forfeiture order. The district court found that the defendants’ attorneys failed to establish the requisite elements of estoppel for its argument that the government made them any promise not to seek forfeiture of their fees. After analyzing whether the attorneys were bona fide purchasers under 18 U.S.C. Section 1963, the district court held that $687,500 in fees paid before the defendants were convicted are not forfeitable, and $539,385 in fees paid after the defendants were convicted are forfeitable under the relation back provision of Section 1963. U.S. v. Saccoccia, 165 F.Supp.2d 103 (D.R.I. 2001).

Texas district court denies attorney fees and costs to the claimant as a condition of Rule 41(a)(2) dismissal without prejudice because government did not unnecessarily delay voluntary dismissal or engage in unfair litigation tactics. (870) On or about August 26, 2005, the DEA seized $13,275.21 from Claimant Heriberto "Herb" Huerta's inmate trust fund account with a federal seizure warrant, claiming some or all of the money represented laundered proceeds of illegal narcotics trafficking. The government claimed that Huerta is the "president for life" of the Mexican Mafia and that members of the Mexican Mafia and Huerta's family actively participated in transferring illegal drug proceeds to Huerta's account. Huerta filed a claim with the DEA, and then the government filed a complaint for civil forfeiture. The Government later filed a motion to dismiss pursuant to Rule 41(a)(2) because it was “in the best interest” of the United States. The Court granted the motion, ordered the United States Marshals Service to return the seized money to Claimant, and dismissed the case without prejudice. Claimant’s response was that he was unopposed to the motion to dismiss but he would pursue a claim for attorneys’ fees and costs because he had "substantially prevailed" in this action pursuant to 28 U.S.C. §2465(b)(1)(A). The Court found that the Supreme Court decision of Buckhannon Bd. & Care Home, Inc. v. West Virginia Dep't Of Health & Human Res. applied. In Buckhannon, the Supreme Court held "enforceable judgments on the merits and court-ordered consent decrees" entitle the plaintiff to "prevailing party" status because they create the "material alteration of the legal relationship of the parties" necessary to permit an award of attorneys’ fees. To qualify as a prevailing party, the plaintiff must (1) obtain actual relief, such as an enforceable judgment or a consent decree; (2) that materially alters the legal relationship between the parties; and (3) modifies the defendant's behavior in a way that directly benefits the plaintiff at the time of the judgment or settlement. To qualify as a 'prevailing party,' the plaintiff must secure either a judgment on the merits or a court-ordered consent decree. Buckhannon is applicable to claims for attorneys’ fees and costs in civil forfeiture actions. The Court held that the district court’s Rule 41(a)(2) Dismissal Order was not a judgment on the merits or a settlement agreement enforced through a consent decree that created a material alteration of the legal relationship of the parties, because the dismissal without prejudice is not an enforceable judgment on the merits. The Court's Order required the Government to return the seized money as a condition of dismissal pursuant to Rule 41(a)(2); however, this condition simply returned the parties to the status quo ante and did not materially alter their legal relationship. In the future, the Government may refile this forfeiture action because the dismissal was without prejudice. A dismissal without prejudice, by its very nature, does not materially alter the legal relationship between the parties. For purposes of a civil forfeiture action, the Court concluded that a claimant in a civil forfeiture action "substantially prevails" when he obtains a dismissal with prejudice, summary judgment, or a judgment on the merits after trial. All of these successful outcomes for a claimant would have res judicata effect. The primary purpose of Rule 41(a)(2) is to prevent voluntary dismissals which unfairly affect the other side, and to permit the imposition of curative conditions. However, the fact that additional expense will be incurred in relitigating issues in another forum will not generally support a finding of "plain legal prejudice" and denial of a Rule 41(a)(2) motion to dismiss. Finally, the Court did not believe that a discretionary award of attorneys’ fees and costs was warranted in the case. The Court did not accept Claimant's argument that he was the unfortunate victim of government overreaching. At least three separate confidential informants who were former or current members of the Texas Mexican Mafia told law enforcement agents that Huerta's family funneled laundered drug proceeds to Huerta's inmate account. The Court found that the government did not unnecessarily delay the dismissal or engage in an unfair litigation tactic, and that the case was not frivolous or brought in bad faith for purposes of harassment, and thus the equities did not weigh in favor of a discretionary award of attorneys’ fees and costs to Claimant as a condition of the Rule 41(a)(2) dismissal without prejudice. U.S. v. $13,275.21, More or Less, in U.S. Currency, 2007 WL 316455 (W.D.Tex. 2007) (Jan. 31, 2007).
