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§570 Jury Instructions and
Special Verdict Forms



Supreme Court holds that stipulated asset forfeiture in plea agreement acts as waiver to right to special jury verdict under Fed. R. Crim. P. 31(e). (570) Defendant pled guilty to engaging in a continuing criminal enterprise in violation of 12 U.S.C. §848 and agreed to forfeit “all of his assets” to the government. The Supreme Court held that the right to a special jury verdict on forfeiture in Fed. R. Crim. P. 31(e) was waived by the guilty plea. Likewise, the district court was not required under Rule 11(f) to advise the defendant of his right to a special verdict under Rule 31, nor was the district court obliged to obtain from the defendant an express waiver of that right. Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995).xe "Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995)."
1st Circuit affirms forfeiture despite failure to instruct jury that "substantial connection" must exist between residence and drug crime. (570) Defendant argued that the district court erroneously refused to instruct the jury that in order to sustain its criminal forfeiture claim, the government was re​quired to establish a "sub​stan​tial con​nection" between defen​dant's resi​dence and his drug of​fenses. The 1st Cir​cuit re​jected this, finding any error to be harmless. It noted that it has yet to determine the degree of interrelatedness required to sup​port a criminal forfeiture under 21 U.S.C. §853(a)(2). How​ever, the "substantial con​nection" test is the burden required under the civil statute, 21 U.S.C. §881(a)(7). Even assuming this was the burden, any error was harmless. The evidence linking defendant's con​duct to his residence was (a) an express mail package con​taining mari​juana, addressed to and received at the resi​dence, and (b) the controlled substance and related para​phernalia were dis​covered in the basement of the resi​dence. Either of these was sufficient to estab​lish a sub​stantial con​nection between the resi​dence and the drug crimes. U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991).xe "U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991)."
3rd Circuit holds that defendant has no Sixth Amendment right to a jury trial as to his forfeiture sentence. (570) Following trial, the district court entered an order of forfeiture in the sum of $418,657, finding that the Government had proven by a preponderance of the evidence that this sum constituted the defendants' "proceeds" from their fraudulent activity pursuant to 18 U.S.C. (982(a)(2). On appeal, defendants contended that the preponderance of the evidence standard violated their Sixth Amendment right in light of the Supreme Court's decisions in Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L.Ed.2d 403 (2004), and United States v. Booker, 543 U.S. 220, 125 S. Ct. 738, 160 L.Ed.2d 621 (2005), which held that a jury should determine certain sentencing factors instead of the judge. The Third Circuit, however, found that the defendants' Sixth Amendment argument with respect to forfeiture could not be reconciled with the Supreme Court's decision in Libretti v. United States, 516 U.S. 29, 116 S. Ct. 356, 133 L.Ed.2d 271 (1995). In that case, the defendant entered a guilty plea in the middle of trial and agreed in his plea agreement to forfeit considerable property. He subsequently argued that his forfeiture plea colloquy was inadequate, in part because the District Court did not explain the right to a jury determination regarding forfeiture and in part because the District Court failed to obtain his express waiver of that right. The Supreme Court acknowledged that, pursuant to what was then Federal Rule of Criminal Procedure 31(e), a special jury verdict was required to permit an order of forfeiture. It nonetheless concluded that there was no Sixth Amendment right to a jury determination. The Third Circuit held that the right to a jury verdict on forfeitability does not fall within the Sixth Amendment's constitutional protection, and thus a defendant does not enjoy a constitutional right to a jury determination as to the appropriate sentence to be imposed, because Libretti flatly holds that the Sixth Amendment is not implicated in the forfeiture context. U.S. v. Leahy, 2006 WL 335806 (3d Cir. 2006) (Feb. 15, 2006).

3rd Circuit approves joint liability for entire forfeited amount despite verdict forms apportioning sums. (570) Defendants were convicted of drug trafficking, as well as a forfeiture count seeking forfeiture of property and cash, pursuant to 21 U.S.C. §853(a) and 18 U.S.C. §982(a)(1). The jury returned special forfeiture verdicts against both defendants, finding $826,400 forfeitable from defendant Pitt, and $255,000 in currency and a residence forfeitable from defendant Strube. The district court entered judgment imposing joint and several liability on Pitt and Strube for the total forfeited sum of $1,081,400. The Third Circuit held that the money laundering forfeiture statute, 18 U.S.C. §982(a)(1), and the drug trafficking forfeiture statute, 21 U.S.C. §853(a), both impose a rule of joint and several liability for the entire amount of money involved in drug or money laundering conspiracies. The district court did not err in interpreting the special verdict forms to conform the judgment of forfeiture to this rule. U.S. v. Pitt, 193 F.3d 751 (3d Cir. 1999).xe "U.S. v. Pitt, 193 F.3d 751 (3d Cir. 1999)."
3rd Circuit upholds special verdict forms where indictment adequately identified proper​ty to be forfeited. (570) Defendant was convicted of mail fraud and money laundering, and was ordered to forfeit over $2 million. Defendant argued that the special verdict forms in favor of forfeiture were invalid because they failed to identify specifically the property involved. The Third Circuit disagreed, since the indictment specifically alleged the amounts involved, and from where the amounts were derived. The court's decision to order the forfeiture of substitute assets was not erroneous. Defendant diminished the value of certain real estate owned by him, and transferred much of his assets to other parties and family members, over whom he still exercised control. U.S. v. Sokolow, 91 F.3d 396 (3d Cir. 1996).xe "U.S. v. Sokolow, 91 F.3d 396 (3d Cir. 1996)."
4th Circuit holds judge is not bound by jury’s criminal forfeiture verdict. (570) Defendants were convicted of marijuana and cocaine trafficking. The jury also returned criminal forfeiture verdicts against one defendant for $300,000 and another defendant for $0. At sentencing, the judge found one defendant responsible for more than 11,000 kilos of marijuana and the other for 544 kilos of marijuana. Defendants calculated backwards from the forfeiture verdicts, arrived at an estimate of the quantity of drugs the jury believed each defendant to be responsible for, and argued that the jury’s conclusions were inconsistent with the judge’s sentence. The Fourth Circuit disagreed: (1) The attempt to equate the dollar amount of the forfeiture verdict with a narcotics weight was flawed. (2) Even if the jury had returned an intelligible finding about drug quantity, a sentencing judge would not be bound by it in determining relevant conduct under U.S.S.G. §1B1.3. The appellate court also found “preposterous” the argument that the jury’s failure to find one of the defendants liable on the forfeiture count necessarily proved he was less culpable than other participants in light of evidence that the defendant in question acted as a “hit man” for the drug operation. U.S. v. Love, 134 F.3d 595 (4th Cir. 1998).xe "U.S. v. Love, 134 F.3d 595 (4th Cir. 1998)."
4th Circuit holds that new forfeiture trial not barred by double jeopardy because of defen​dant's implicit consent to jury dismissal. (570) Defendant, the spiritual leader of a Hare Krishna community, was originally tried and convicted on RICO and mail fraud charges. The indictment also included a separate forfeiture count of all the property owned by the community. The jury at defendant's trial never rendered a special verdict on the extent of defendant's interest or property subject to forfeiture, as required by Fed. R. Crim. P. 31(e). Defendant's convictions were reversed because of improper evidence admitted at trial. Defendant argued that the double jeopardy clause barred retrial of the forfeiture count. The Fourth Circuit held that the double jeopardy rules that apply in mistrial situations also apply when a court fails to try a discrete portion of the case before the original jury. If the failure to try the discrete issue occurs at the defendant's request or with the defendant's consent, the court can try that issue before a second jury. Here, defendant's consent could be implied from his failure to object to the district court's dismissal of the jury. If defendant had wanted the original jury to decide the Rule 31(e) forfeiture issue, he should have informed the court before it dismissed the jury. U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995).xe "U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995)."
5th Circuit says court should try to reconcile jury’s conflicting answers on special verdict form. (570) The jury considering civil forfeiture of $9 million in alleged drug trafficking proceeds from Mexico’s former Deputy Attorney General answered interroga​tories on the special verdict form in an apparently contradictory way. Their response to several questions indicated a finding that the entire amount was drug trafficking proceeds, while their answer to another question appeared to be a verdict in claimant’s favor in the amount of $1.1 million. The Fifth Circuit held that a district court presented with such an apparent discrepan​cy has a duty to reconcile the responses if it is possible to do so. Here, the district court concluded that, because of the wording of the questions, the jury’s apparent decision in favor of claimant for $1.1 million was merely a determination that the government had not proven its case as to that sum for one of its four alternative theories of forfeiture. Thus, the entire amount was properly forfeited. U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998).xe "U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998)."
5th Circuit rules jury instruction properly used mandatory language. (570) Defendants argued that the jury was improperly instructed that a defendant shall forfeit any interest he acquired in violation of RICO, and that it should have been told that it "may" direct a forfeiture. The 5th Circuit found no error. Forfeiture is not a matter left to the jury's discretion. The instruction properly followed the statute, which provides that a RICO violator "shall" forfeit any interest he acquires in violation of RICO. U.S. v. Faulkner, 17 F.3d 745 (5th Cir. 1994).xe "U.S. v. Faulkner, 17 F.3d 745 (5th Cir. 1994)."
5th Circuit affirms that jury's special verdict ade​quately identified assets to be forfeited. (570) The 5th Circuit re​jected defendant's ar​gument that the jury's spe​cial verdict re​garding the forfeiture of his car business inadequately speci​fied the property that had been for​feited in violation of Fed. R. Crim. P. 31(e). The jury found that the business had been used to con​trol, and had been purchased with the proceeds of, a continuing criminal conspiracy. This finding identified with suffi​cient specificity the asset subject to forfeiture. The jury was under no obligation to select only certain of the en​tity's assets for forfeiture. If any part of the business was purchased by, or used to control, the proceeds of a continu​ing criminal conspir​acy, then the entire property was subject to forfeiture. U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991).xe "U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991)."
6th Circuit says jury’s failure to answer interrogatory does not violate Fed.R.Crim.P. 7(c)(2). (570) Defendant was indicted on drug, firearms, and forfeiture counts arising from a methamphetamine operation. The indictment specified the property to be forfeited. However, although the jury found that the property specified in the indictment was derived from or used for drug trafficking, it failed to answer a special interrogatory on the verdict form asking whether all defendant’s rights in the property were forfeitable. The Sixth Circuit held that this omission did not violate the requirement of Fed. R. Crim. P. 7(c)(2) that the “indictment or information shall allege the extent of the interest or property subject to forfeiture.” Because the indictment properly identified the property, the rule was not offended. Moreover, defendant suffered no prejudice. The order of forfeiture was upheld. U.S. v. Frye, 202 F.3d 270 (6th Cir. 2000) (table) (unpublished).xe "U.S. v. Frye, 202 F.3d 270 (6th Cir. 2000) (table) (unpublished)."
6th Circuit rules defendant waived objection to improper verdict form by failing to raise it at trial. (570) Defendant was tried and convicted of narcotics charges and a criminal forfeiture count. On direct appeal, defendant raised for the first time the fact that the special forfeiture verdict form asked the jury whether the government had established that certain property was “involved in the crime of money laundering for which the defendant has been convicted.” Of course, the crime of which defendant was actually convicted was possession with intent to distribute narcotics, not money laundering. The court of appeals noted that defendant failed to raise this issue at the trial court, and also observed that, had the jury followed the instructions as written, “defendant would have had a better chance of not having his property forfeited than if the verdict form had been properly written.” The court affirmed the forfeiture verdict. U.S. v. Tolley, 173 F.3d 431 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Tolley, 173 F.3d 431 (6th Cir. 1999) (table) (unpublished)."
6th Circuit tells court not to instruct jury on claimant's refusal to testify. (570) The district court instructed the jury that it could draw "whatever inference reason and common sense permit[ted]" from claimant's failure to testify. Claimant argued that this instruction unnecessarily drew the jury's attention to claimant's assertion of his 5th Amendment privileges, and this might have improperly influenced the jury's verdict. Since the case was being retried, the 6th Circuit did not decide whether the instruction was reversible error, but directed the district court not to give it again on retrial. U.S. v. Real Property Known and Numbered as Rural Route 1, Box 137-B, Cutler, Ohio, Box 137-B, Cutler, Ohio, 24 F.3d 845 (6th Cir. 1994).xe "U.S. v. Real Property Known and Numbered as Rural Route 1, Box 137-B, Cutler, Ohio, Box 137-B, Cutler, Ohio, 24 F.3d 845 (6th Cir. 1994)."
7th Circuit says mixed forfeiture verdict shows jury weighed evidence against each defendant separately. (570) A drug courier tried together with other more significant participants in a narcotics conspiracy moved for severance, claiming prejudicial joinder under Rule 14, Fed. R. Crim. P. The Seventh Circuit found no error. It noted that the jury returned forfeiture verdicts against the major defendants in the amount of $1 million, but imposed only a $2400 forfeiture on the courier. The court viewed the verdict as showing that the jury weighed the evidence against each defendant separately. “A mixed verdict on the actual charges is more telling…, but variance in a forfeiture decision also indicates that the jury considered the evidence against each defendant individually.” The motion for severance was properly denied. U.S. v. Hardin, 209 F.3d 652, (7th Cir. 2000).xe "U.S. v. Hardin, __ F.3d __, 2000 WL 329600 (7th Cir. March 30, 2000) No. 99-1175." 

7th Circuit upholds CCE conviction based on forfeiture verdict. (570) Defendant was convicted of drug trafficking and operating a continuing criminal enterprise (CCE). The criminal jury also returned a special forfeiture verdict finding defendant liable for $60 million in criminal forfeitures. Defendant challenged his conviction in this §2255 motion on the ground that the judge failed to instruct the jury that they must unanimously agree on which specific predicate acts performed by a defendant constituted the “continuing series of violations” required for a CCE conviction under 21 U.S.C. §848. See Richardson v. U.S., 526 U.S. 8813 (1999). The Seventh Circuit agreed that jury unanimity is required by Richardson, but held that the criminal forfeiture verdict established that such unanimity existed. The government alleged $68 million in forfeitures, a total derived from adding defendant’s share of the proceeds of seven drug shipments in the following amounts: $12.8 million, $15.5 million, $16.5 million, $15 million, and three others for less than $3 million each. Because the jury found $60 million forfeitable, they had to have unanimously agreed that defendant participated in all four of the large shipments. Therefore, the CCE conviction was upheld. Lanier v. U.S., 205 F.3d 958 (7th Cir. 2000).xe "Lanier v. U.S., 205 F.3d 958 (7th Cir. 2000)."
7th Circuit rules criminal forfeiture must be estab​lished by a preponderance of the evi​dence. (570) Defen​dants com​plained that the district court erred by pre​senting two bur​dens of proof to the jury during the for​feiture por​tion of their trial: both a preponderance of the evidence and be​yond a reasonable doubt. The 7th Circuit found no plain er​ror. The district court's in​structions mirrored the statutory lan​guage in 21 U.S.C. §853. Once a defen​dant has been convicted of the substantive of​fense beyond a reason​able doubt, he is subject to criminal forfeiture under §853, which requires the govern​ment to make its proof by only a preponderance of the evidence. The government was not required to prove beyond a reasonable doubt that defen​dant's assets were forfeitable. Thus it would be the govern​ment, rather than defendant who would have cause to com​plain about the "beyond a reason​able doubt" language used by the district court. U.S. v. Si​mone, 930 F.2d 1186 (7th Cir. 1991).xe "U.S. v. Si​mone, 930 F.2d 1186 (7th Cir. 1991)."
8th Circuit holds that submission of erroneous money laundering jury instruction did not constitute plain error. (570) Defendants were convicted of firearms and attempted money laundering violations, and criminal forfeiture was ordered. On appeal, defendants asserted that the submission of an erroneous money laundering jury instruction was plain error. That instruction omitted the offense element of an actual link to interstate commerce in their prosecution for attempted money laundering. The 8th Circuit held that the money laundering charges were based upon defendants’ purchase of stolen jewelry through a pawn shop that they operated, where jewelry had been obtained from jewelry store robberies, which themselves substantially affected interstate commerce by depleting assets of stores. Thus, the money laundering offenses were part of an ongoing scheme that clearly affected interstate commerce. The 8th Circuit held that the erroneous money laundering jury instruction did not constitute plain error. Affirmed as to jury instruction. U.S. v. Hatcher and Porrello, 2003 WL 1448372 (8th Cir. Mar. 24, 2003).

8th Circuit reverses conviction where forfeiture instruction mistakenly given to jury. (570) The district court in a criminal case inadvertently gave the jury written instructions containing an instruction on criminal forfeiture, even though the forfeiture count had been dismissed from the indictment. The instruction began, “Members of the jury, you have reached a verdict that [defendant] is guilty of the distribution of cocaine as charged in the superseding indictment.” Defendant was convict​ed, but the Eighth Circuit reversed on the ground that the inadvertent jury instruction may have created the impression that the trial judge thought defendant’s guilt was a foregone conclusion. U.S. v. Ramos-Torres, 187 F.3d 909 (8th Cir. 1999).xe "U.S. v. Ramos-Torres, 187 F.3d 909 (8th Cir. 1999)."
8th Circuit holds defendants waived objection to all-or-nothing forfeiture by failing to object to jury instructions. (570) Defendants were convicted of bank fraud and RICO charges stemming from the collapse of the saving and loan association of which they were officers. Defendants argued that the district court should not have forfeited 100 percent of the salaries and bonuses that the jury found were proceeds of RICO activity. They contended on appeal that portions of the salaries and bonuses were earned through legal activity. The 8th Circuit found that defendants had waived this complaint by failing to object below to the jury instruction and verdict form. Moreover, the evidence supported complete forfeiture of the salaries and bonuses. U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994).xe "U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994)."
9th Circuit affirms jury instructions in District Court trial in long running U.S. v. Arlt appeal. (570) Defendant challenged testimony of important witness who was co-conspirator but not indicted and who was not known for his veracity. Jury believed him, and the 9th Cir. found insufficient reason to find him incredible, finding substance of his testimony tallied with much other direct and circumstantial evidence. Arlt’s instant appeal challenged jury instructions regarding conspiracy and lesser included offense, as well as money laundering, second superseding indictment, vindictive prosecution, recusal, witness intimidation, Speedy Trial Act, evidentiary rulings, and cumulative error. The 9th Circuit rejected all his arguments. U.S. v. Arlt, 2001 WL 727315 (9th Cir. 2001) (unpublished).

9th Circuit holds preponderance of evidence standard applies to criminal for​feiture. (570) Relying on the Third Circuit's opinion in U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987)xe "U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987)", the 9th Circuit held that the preponder​ance of the evi​dence standard applies to criminal as well as civil for​feitures. The court found this constitu​tionally permissible because forfei​ture is part of the punishment and is not an ele​ment of the crime. Here, the trial court's instructions prop​erly com​bined the rebuttable presumption of for​feitability in 21 U.S.C. §853 with the ultimate fact​ual determina​tion, and prop​erly cautioned the jury not to confuse the forfeiture standard with proof beyond a reason​able doubt on the elements of the crime. U.S. v. Hernan​dez-Escarsega, 886 F.2d 1568 (9th Cir. 1989).xe "U.S. v. Hernan​dez-Escarsega, 886 F.2d 1568 (9th Cir. 1989)."
9th Circuit holds that Continuing Criminal Enterprise forfeiture is mandatory once jury returns verdict. (570) Once the jury returns a special verdict of for​feiture, the judge must or​der such forfeiture, and the judge's refusal to do so here consti​tuted an illegal sentence. The case was re​manded with instructions to order the forfei​ture. U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983).xe "U.S. v. Murillo, 709 F.2d 1298 (9th Cir. 1983)."
10th Circuit says jury instructions need not define how forfeitable property was “involved in” money laundering. (570) Defendant, a CPA and tax preparer, was convicted of laundering money for clients engaged in drug trafficking. The jury also found the funds in one of defendant’s bank accounts criminally forfeitable because they were “involved in” the crime of money laundering in violation of 18 U.S.C. §982(a)(1). The Tenth Circuit held that the trial court did not err by refusing to define for the jury the statutory phrase “involved in.” The court observed that it is “preferable that a jury be instructed on what constitutes ‘involved in’ and/or ‘traceable to’ [a money laundering offense],” but the failure to do so here was not plain error. The court nonetheless reversed the forfeiture verdict because of discrepancies between the indictment, the special verdict form, and the evidence adduced at trial about which of two accounts the forfeiture was intended to reach. U.S. v. Bornfield, 145 F.3d 1123 (10th Cir. 1998).xe "U.S. v. Bornfield, 145 F.3d 1123 (10th Cir. 1998)."
11th Circuit says time for filing new trial motion runs from guilty verdict, not special forfeiture verdict. (570) A jury found defendant guilty of a currency reporting violation, 31 U.S.C. §§5316(a)(1)(B), 5322(a), and the next day returned a special forfeiture verdict finding that the currency was not “used or intended to be used to facilitate the commission of the violations of law charged in the indictment.” Eight days after the guilty verdict (and thus seven days after the forfeiture verdict), defendant moved for and was granted an extension of time to file a motion for new trial. The district court granted the motion for new trial (based in part on the inconsistency between the jury’s verdicts on guilt and forfeiture). However, the Eleventh Circuit reversed and reinstated the conviction because the motion for extension of time was filed too late. Fed. R. Crim. P. 33 requires that a motion for new trial must be filed “only within 7 days after the verdict or finding of guilty or within such further time as the court may fix during the 7-day period.” Here, defendant neither moved for a new trial nor an extension of time within seven days following the guilty verdict. A special forfeiture verdict is not a guilty verdict; rather it is a part of the sentencing process. Consequently, the district court lacked jurisdiction to grant a new trial, and court of appeals ordered the conviction reinstated. U.S. v. Hill, 177 F.3d 1251 (11th Cir. 1999).xe "U.S. v. Hill, 177 F.3d 1251 (11th Cir. 1999)."
11th Circuit finds no plain error in failure to make proper jury instruction concerning bur​den of proof. (570) The dis​trict court failed to instruct the jury that the government was re​quired to prove the elements of for​feiture un​der 21 U.S.C. §853(a) beyond a reason​able doubt. The judge cor​rectly advised the jury that a preponderance of evidence was re​quired to establish the presumption of for​feitability set forth in §853(d), but was silent about the standard of proof for §853(a). The 11th Circuit found that this was not plain error, since the jury was not substan​tially mis​led by the failure to instruct. The forfeiture proceeding was held the same day the jury returned the guilty verdicts on 13 criminal counts. The trial court charged the jury that the evidence from the criminal trial was to be incorporated into the forfeiture pro​ceeding. The judge had previously in​structed the jury before it began deliberations on the sub​stantive criminal counts that it had to find defendant guilty beyond a reasonable doubt. It was "especially sig​nificant" that the jury did not forfeit all of the property requested by the gov​ernment. U.S. v. Elgersma, 929 F.2d 1538 (11th Cir. 1991), rev’d on other grounds, 971 F.2d 690 (11th Cir. 1992) (en banc).xe "U.S. v. Elgersma, 929 F.2d 1538 (11th Cir. 1991), rev’d on other grounds, 971 F.2d 690 (11th Cir. 1992) (en banc)."
D.C. Circuit upholds forfeiture of proceeds from 23 proper​ties related to RICO viola​tions. (570) Defendants were con​victed of RICO vi​olations in connection with their purchase and sale of 23 properties. On the verdict form, the jury listed racketeering acts relating to only 11 of the 23 properties. The D.C. Circuit upheld the for​feiture of proceeds from all 23 of the properties. It found that the jury must have con​cluded that defendant committed racke​teering acts relating to all 23 properties since the jury reached a guilty verdict on at least one substantive count relating to each property. Therefore, it was proper to order forfeiture of the proceeds from all 23 properties. U.S. v. Madeoy, 912 F.2d 1486 (D.C. Cir. 1990).
