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1st Circuit upholds district court's jurisdiction to order substitute assets after appeal filed. (520) Defendants participated in a large organization that laundered money for Colombian drug traffickers. The district court ordered the forfeiture of $136 million wired by the conspirators to foreign bank accounts controlled by the Colombians. After defendants filed notices of appeal, the government filed a motion seeking forfeiture of substitute assets. Because the $136 million had been wired out of the jurisdiction, the district court granted the order. The First Circuit held that the district court had jurisdiction to enter the order even though appeals had already been taken. The initial forfeiture is sought in the indictment and is specified in the jury verdict. But an order substituting assets is made by the court. The implication is that such an order may be entered after the initial forfeiture has been determined. The government might not even know that substitution is necessary until it seeks to take possession of the property specified in the initial forfeiture order. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."
2nd Circuit affirms criminal court's juris​diction over motion for return of forfeited property. (520) In 1988, defendant's cash was forfeited after inadequate notice was given. In 1989, defendant was convicted and sentenced for a RICO violation. In 1992, de​fendant filed a rule 41(e) motion seeking re​turn of the forfeited property. The govern​ment argued that only the court in the district in which the property was seized had juris​diction over the motion. The 2nd Circuit dis​agreed, holding that the court that considered the criminal case had ancillary juris​diction over the post-trial 41(e) motion. Because criminal proceedings were no longer pending against defendant, the motion was treated as a complaint for civil equitable relief. U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). xe "U.S. v. Giovanelli, 998 F.2d 116 (2d Cir. 1993). "
4th Circuit says action to return property should be brought where property was seized. (520) Defendant was convicted of drug charges in a federal court in North Carolina. He had been arrested in Florida, and the DEA had seized certain of his property there. The government never brought a forfeiture action against this property. Defendant filed a motion in the North Carolina district court under Rule 41(e), Fed. R. Crim. P. for return of his property. The Fourth Circuit held that defendant's suit should have been brought in Florida district court. The Rule clearly allows the suit to be brought in the district in which the property was seized. In addition, a person may move for return of property in the district of trial while the proceeding is pending. In such a situation, a court has authority, under principles of "ancillary" jurisdiction, to address a Rule 41(e) motion. However, such ancillary jurisdiction does not continue where the criminal proceeding has long since ended and the trial court exercises no control over the property. The court disagreed with other circuits holding that a post-conviction motion for return of property is not governed by Rule 41(e). Judge Murnaghan dissented. U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995).xe "U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995)."
4th Circuit holds that court may enjoin dispo​sition of substitute assets belonging to fugitive RICO defendant. (520) De​fendant was in​dicted on various RICO viola​tions which caused the failure of a savings and loan asso​ciation. The in​dictment charged defendant and others with transferring $22,000,000 to Swiss bank accounts. Defendant fled the country, but later wired $500,000 to an accomplice in the United States. The district court found that the stolen RICO funds were not the source of wired money, and therefore it had no jurisdiction to en​join the disposition of the funds pending trial. The 4th Circuit disagreed, ruling that the district court did have jurisdic​tion to enjoin the disposi​tion of the wired funds. Under the RICO forfeiture statute, a money judgment can be satisfied out of any of the defen​dant's assets. The possession of the wired funds by defen​dant's accomplice did not defeat the government's right to those funds, since the accomplice was not a bona fide pur​chaser for value. The 4th Circuit also rejected the accom​plice's ar​gument that the continued restraint of the funds vi​olated her 6th Amend​ment right to counsel and due process. In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990).xe "In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990)."
5th Circuit holds proper venue for Rule 41(e) motion is district where property seized. (520) In a case not involving forfeiture, a federal judge in Texas was presented with a motion to quash a grand jury subpoena, and discovered in the course of the proceedings that the movant’s premises in Colorado had been searched two months earlier on the authority of a warrant supported by a sealed affidavit. Because he found this procedure objectionable, the judge issued an order sua sponte that unless the Colorado affidavit were unsealed, he would order the Texas subpoena quashed. The Fifth Circuit reversed (with perceptible asperity) holding, among other things, that the remedy pre-indictment for an aggrieved party seeking the return of seized property is a motion under Rule 41(e), Fed. R. Crim. P., “which should be filed in the district in which the property was seized, in this case Colorado.” In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997).xe "In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997)." 

7th Circuit remands case to determine whether bail money assigned to attorney was forfeitable. (520) Defen​dants paid $125,000 for two bail bonds, and signed a petition request​ing any bail refund to be paid to their attorney. De​fendants were later charged in a supersed​ing indictment, which listed the $125,000 bond as prop​erty to be forfeited. Pursuant to a plea agreement, de​fendants agreed to forfeit all of their rights to the prop​erty listed in the indict​ment, in​cluding the $125,000. The bail money was paid to defen​dant's attorney, and the gov​ernment filed a petition to show cause why the attor​ney should not turn over the funds to the government. The 7th Circuit noted that the attorney had meritorious ar​guments which he erroneously called ju​risdictional and had therefore refused to make them the context of a 21 U.S.C. 853(n) hearing. The court con​cluded that the "proper result is to re​mand the case for reconsideration of the merits of the for​feiture order and the plea agree​ment on which it rests." U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990).xe "U.S. v. De Ortiz, 910 F.2d 376 (7th Cir. 1990)."
9th Circuit rules district court lacks jurisdiction over post-appeal attack on preliminary order of forfeiture. (520) After defendant’s conviction of fraud, RICO, and money laundering, the district court entered a preliminary order of criminal forfeiture against his assets, including an Individual Retirement Account (IRA) of which his minor daughter was the named beneficiary. Defendant unsuccessfully appealed his conviction and sentence, and thereafter moved on behalf of his daughter for an ancillary hearing to determine her interest in the IRA. The Ninth Circuit joined the Sixth and Tenth Circuits in holding that, because a preliminary order of forfeiture is a part of the criminal sentence and is a final appealable order as to the defendant, the district court is stripped of jurisdiction to consider a defendant’s challenges to that order once a notice of appeal of the original conviction is filed. See U.S. v. Christunas, 126 F.3d 765, 768 (6th Cir. 1997); U.S. v. Libretti, 38 F.3d 523, 527 (10th Cir. 1994). Moreover, to the extent defendant’s motion was on behalf of his minor daughter, rather than himself, he did not have standing to represent her interests. U.S. v. Bennett, 147 F.3d 912 (9th Cir. 1998).xe "U.S. v. Bennet, 147 F.3d 912 (9th Cir. 1998)."
9th Circuit says appeal of preliminary injunction was not mooted by conviction. (520) The defendant appealed from a preliminary injunction freezing $745,000 of substitute assets. Before the appeal was decided, a jury found defendant guilty of the underlying conspiracy, bank fraud, wire fraud and money laundering counts. The government argued that the jury verdict rendered the appeal moot because defendant's assets would be forfeitable at the time of sentencing under 18 U.S.C. §982(a)(1). The 9th Circuit rejected the argu​ment, noting that the judgment of conviction would not be entered until after sentencing and therefore the question of whether 21 U.S.C. §853(e) authorized the government to restrain substitute assets remained "a live controversy." U.S. v. Ripinsky, 20 F.3d 359 (9th Cir. 1994).

Alabama district court holds that 28 U.S.C. §2461(c) permits government to include 18 U.S.C. §981 civil forfeiture provision in indictment forfeiture count, because Congress intended §2461(c) to authorize criminal forfeiture for offenses such as mail and wire fraud, as long as there is a corresponding civil forfeiture provision. (520, 550) After defendants were convicted of mail fraud and wire fraud, the government moved for a preliminary order of forfeiture of property pursuant to Federal Rule of Criminal Procedure 32.2(b)(2). Defendants opposed, arguing first that the court did not have jurisdiction because the indictments referenced 18 U.S.C §982, the criminal forfeiture statute, which includes wire and mail fraud “affecting a financial institution,” although there had been no evidence that any bank or financial institution suffered any loss in this action. Defendants further argued that both indictments contained claims for substitute assets, a provision available under §982, but not available under §981, the civil forfeiture statute. The court noted that 28 U.S.C. §2461(c) authorizes criminal forfeiture where “a forfeiture is authorized in connection with a violation of an Act of Congress,” such as the Civil Forfeiture Statute, 18 U.S.C. §981, which permits forfeiture of proceeds from the crimes identified in 18 U.S.C. §1956(c)(7), which in turn includes the list of crimes set forth in 18 U.S.C. §1961(1), including “mail fraud,” not only mail fraud affecting a financial institution. Thus, under the plain terms of §2461(c), criminal forfeiture for mail and wire fraud is permitted. Although only a criminal provision exists for mail and wire fraud where “special circumstances” are present, §981 authorizes civil forfeiture for mail and wire fraud without the special circumstances that need to be present under §982. Therefore, the Court found that §2461(c) permits the government to include the civil provision in the indictment, and for the court to enter a preliminary order of criminal forfeiture upon conviction in accordance with the Federal Rules of Criminal Procedure. Moreover, the legislative history made it clear that when Section 2461(c) was enacted as part of the Civil Asset Forfeiture Reform Act (“CAFRA”), Congress intended §2461(c) to authorize criminal forfeiture for offenses such as mail and wire fraud, as long as there is a corresponding civil forfeiture provision. The court added that no other result seems reasonable, because Section 2461(c) saves the parties the time and expense of litigating both a criminal and civil action, or re-litigating the same issues under the same standards. It also furthers the intent of Congress, that is, to allow for criminal forfeiture whenever civil forfeiture is available. In addition, substitute assets can be forfeited under §981; since the substitute asset provision in the criminal forfeiture law is found at Section 413 of the Controlled Substances Act, 21 U.S.C. §853(p), and §2461 provides that the court shall order the forfeiture of property in accordance with the procedures set forth in Section 413. U.S. v. Russo, 2007 WL 505056 (S.D. Ala. 2007) (February 14, 2007).

Kentucky district court determines it had venue over ancillary proceeding pursuant to 21 U.S.C. §853(l), where district courts have jurisdiction to enter orders without regard to the location of any property that may be subject to forfeiture. (520) In Kentucky district court, Floyd filed a third-party claim in remission of forfeiture to the sale proceeds of real property located in Nevada, and then moved to dismiss the forfeiture proceedings or transfer venue of this claim to the District of Nevada. Prior to the close of discovery on Floyd's ancillary claim, the Court stayed discovery pending the outcome of Floyd's criminal trial in Nevada. Preliminary judgments of forfeiture had been entered previously forfeiting two other defendants’ interests in the property. The court determined it had venue over the ancillary proceeding pursuant to 21 U.S.C. §853(l), which states that district courts have jurisdiction to enter orders without regard to the location of any property that may be subject to forfeiture under the criminal forfeiture statute. If, however, the United States intended to proceed under the civil forfeiture statute, 18 U.S.C. §981, venue was governed by §981(h), which provides that the civil proceeding may be brought in the judicial district in which the defendant owning such property is found or in the judicial district in which the criminal prosecution is brought ." Thus, the court concluded, to the extent that Floyd argued the court lacked personal jurisdiction over him or in rem jurisdiction over the property, his argument must be rejected. Prior to 1992, courts held that a district court could not issue process against property not within its district. As a result, the government was forced to file multiple forfeiture actions in different districts to satisfy these jurisdictional requirements. In 1992, however, Congress amended 28 U.S.C. §1355(b), which now provides that any court with jurisdiction over a forfeiture action may issue and cause to be served in any other district such process as may be required to bring the subject property before the court, which clearly conferred in rem jurisdiction on district courts in forfeiture proceedings with respect to property located within another judicial district in the United States. U.S. v. Floyd, 2007 WL 316910 (E.D.Ky. 2007) (Jan. 30, 2007).
