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�2nd Circuit holds administrative forfeiture is not punishment under double jeopardy clause. (760) The government seized cash and a car from defendant and notified her of its intent to forfeit the property. After some delay, defendant filed a claim and requested a bond waiver, stating only that she was indigent, and was unable to work or obtain money. Customs advised defendant that she had offered insufficient information to obtain a bond waiver. Defendant never provided the additional infor�ma�tion, and the property was adminis�tratively forfeited. Defendant then argued that the instant criminal prosecution violated double jeopardy. The Second Circuit held that administrative forfeiture does not constitute punishment for double jeopardy purposes. Administrative for�feiture is only appropriate in cases where the seized property goes unclaimed. Because the property is unclaimed, its forfeiture cannot implicate double jeopardy. The fact that the Customs Service knew defendant owned the property was irrelevant. A claimant is required to assert an interest by filing a claim and a cost bond. In failing to file a cost bond or obtain a waiver, defendant did not satisfy the statutory require�ments for avoiding the administrative forfeiture. Moreover, even if jeopardy could attach in the forfeiture action, it would not have attached until after defendant's criminal conviction. U.S. v. Idowu, 74 F.3d 387 (2d Cir. 1996).�xe "U.S. v. Idowu, 74 F.3d 387 (2d Cir. 1996)."�





3rd Circuit holds that administrative for�feit�ure does not constitute punishment. (760) Defen�dant was arrested selling cocaine base from his car. He did not contest the forfeiture of the car, and thus, prior to sentencing, forfeited his interest in it. He argued that the forfeiture was a punishment, and thus the sentence for the drug offense violated double jeopardy. Relying on U.S. v. Baird, 63 F.3d 1213 (3d Cir. 1995), the Third Circuit found no double jeopardy violation, since an administrative forfeiture does not constitute jeopardy. When a defendant in a criminal case fails to contest the forfeiture or become a party to it, jeopardy has not attached. U.S. v. James, 78 F.3d 851 (3d Cir. 1996).�xe "U.S. v. James, 78 F.3d 851 (3d Cir. 1996)."�





3rd Circuit holds administrative forfeiture is not punishment for double jeopardy purposes. (760) Defendant claimed the prior administrative forfeiture of monies seized from his residence constituted "punish�ment," and therefore his drug prosecution violated double jeopardy. The Third Circuit held that an administrative forfeiture under §886(a)(6) of unclaimed alleged drug proceeds is not punishment for double jeopardy purposes. Administrative forfeiture is only ap�pro�priate where the seized property has gone unclaimed. It is a non-proceeding, the conse�quence of no one having come forward to claim the property seized or contest its forfeitability. Any "punish�ment" resulting from the adminis�tra�tive forfeiture is punishment only in the ab�stract, wholly unattached to any specific person, and thus cannot serve as the basis of a double jeopardy claim. Judge Sarokin dissented, believ�ing that double jeopardy can arise even where the defendant has not participated in the for�feiture proceeding. U.S. v. Baird, 63 F.3d 1213 (3d Cir. 1995).�xe "U.S. v. Baird, 63 F.3d 1213 (3d Cir. 1995)."�





5th Circuit says prior administrative forfeiture was not punishment. (760) Defend�ant argued that the present criminal prosecution constituted double jeopardy because a prior forfeiture related to the same offense. The Fifth Circuit, relying on U.S. v. Arreola�Ramos, 60 F.3d 188 (5th Cir. 1995), disagreed, because an administrative forfeiture in which defendant did not file a claim does not constitute punishment under the double jeopardy clause. The administrative forfeiture establishes that no one owned the property forfeited, and consequently, the forfeiture punished no one. Judge Dennis concurred, believing that Arreola�Ramos conflicts with Supreme Court precedent and should be reconsidered by the court en banc. U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996).�xe "U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996)."�





5th Circuit rejects double jeopardy challenge based on prior administrative forfeiture. (760) Defendant argued that his criminal convic�tion violated double jeopardy based on prior adminis�trative and judicial forfeitures. The Fifth Circuit rejected the double jeopardy challenges. An ad�ministrative forfeiture can never serve as a jeo�pardy component of a double jeopardy motion. Although defendant claimed that filing a pauper's affidavit would have required him to disclose information that would incriminate him, his rea�sons for failing to file the claim were not evident from the record. Moreover, the property was stipulated to be pro�ceeds of illegal activity under 21 U.S.C. §881(a)(6), rather than property used to facilitate unlawful activity. The forfeiture of pro�perty derived from drug proceeds is not punishment. U.S. v. Wilson, 77 F.3d 105 (5th Cir. 1996).�xe "U.S. v. Wilson, 77 F.3d 105 (5th Cir. 1996)."�





5th Circuit says administrative forfeiture is never jeopardy for double jeopardy pur�poses. (760) Defendant were convicted of various drug charges. Because their property was administra�tive�ly forfeited prior to sentencing, they argued that additional punishment violated the double jeopardy clause. The Fifth Circuit disagreed, relying on U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995). A summary forfeiture, by definition, can never serve as a jeopardy com�pon�ent of a double jeopardy motion. U.S. v. Clark, 67 F.3d 1154 (5th Cir. 1995).�xe "U.S. v. Clark, 67 F.3d 1154 (5th Cir. 1995)."�





5th Circuit says jeopardy never attached where defendant was not party to forfeiture. (760) Defendant sought to bar a criminal drug trial on double jeopardy grounds. He argued that jeopardy attached in a civil forfeiture proceeding even though he was not a party to it because the forfeited funds were his. The Fifth Circuit held that forfeiture did not place defendant in jeopardy since he never made a claim in it and thus never became a party. Since no one claimed the funds prior to forfeiture, no one owned the funds before title to them vested in the government. Although defendant was listed as the person from whom the money was seized, he was not listed as the owner of the money. Only property that is unclaimed or "unowned" may be summarily forfeited. Thus, the very issuance of a summary forfeiture established that no one owned the money. A summary forfeiture can never serve as a jeopardy component of a double jeopardy motion. U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995).�xe "U.S. v. Arreola-Ramos, 60 F.3d 188 (5th Cir. 1995)."�





5th Circuit finds no double jeopardy in seizure of cash and later prosecu�tion for underlying conduct. (760) Customs officials seized $48,000 in cash from defen�dant as he attempted to board a plane to South Korea. He was convicted of failing to declare the currency as required by law. Defen�dant contended that the civil seizure and re�tention of the $48,000 was severe enough to constitute criminal punish�ment so that his subsequent criminal pros�ecution for the same un�derlying conduct vio�lated the double jeopardy clause. Al�though the 5th Circuit found that defen�dant raised an impor�tant question as to whether a prior civil forfei�ture could be considered pun�ishment for double jeop�ardy purposes, it re�jected defen�dant's claim because the cus�toms service never imposed a civil penalty on defen�dant. Defendant elected to delay civil forfeiture pro�ceedings pending the outcome of his criminal prosecu�tion. Because no final administrative action or other adjudication of civil liability occurred prior to defen�dant's criminal convic�tion, defendant was not twice put in jeopardy. U.S. v. Park, 947 F.2d 130 (5th Cir. 1991), vacated in part, U.S. v. Park, 951 F.2d 634 (5th Cir. 1992).�xe "U.S. v. Park, 947 F.2d 130 (5th Cir. 1991), vacated in part, U.S. v. Park, 951 F.2d 634 (5th Cir. 1992)."�





8th Circuit refuses to consider double jeopardy argument before for�feiture case was filed. (760) Police seized drugs, firearms and money from defendant. He was indicted and adminis�trative forfeiture proceedings were instituted. Defendant never received notice of the forfeiture, and a default judgment was entered. Nine months later, defendant moved for return of the seized money. The government conceded that defen�dant's due process rights had been violated in the administrative forfeiture and suggested that the proper remedy would be to initiate a new pro�ceeding. Defendant argued that the government had acted in bad faith and the proper remedy was to return the money to him. The Eighth Circuit upheld that the court's decision to permit the government to commence new forfeiture proceed�ings rather than return the money to defendant. The record did not support defendant's allegations of bad faith. The district court properly declined to consider defendant's double jeopardy argument. Double jeopardy should not be addressed before a case is even filed. U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996).�xe "U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996)."�





8th Circuit finds no double jeopardy where defendant was not a party to administrative forfeiture. (760) Defendant argued that the instant criminal indictment violated double jeopardy because both a prior forfeiture and a pending forfeiture constituted punishment. The Eighth Circuit found no double jeopardy violation. The prior administrative forfeiture was not punishment because defendant was not a party to the proceedings and did not contest the forfeiture. Thus, defendant was not placed in jeopardy by the prior forfeiture. The government stayed the other forfeiture pending the outcome of the criminal proceeding. The government's stay prevented the attachment of jeopardy. U.S. v. Sykes, 73 F.3d 772 (8th Cir. 1996).�xe "U.S. v. Sykes, 73 F.3d 772 (8th Cir. 1996)."�





9th Circuit finds failure to file administrative claim was abandonment for double jeopardy purposes. (760) In U.S. v. Cretacci, 62 F.3d 307, 310-11 (9th Cir. 1995), the Ninth Circuit held that the adminis�trative forfeiture of unclaimed property under 18 U.S.C. §981(a)(1)(A) did not constitute jeopardy for double jeopardy pur�poses. In the present case, defendant argued that Cretacci should not apply because the seized money was taken directly from defendant's person. The Ninth Circuit rejected the argument, ruling that even if defendant's physical posses�sion of the money supported his interest in it at the time of the seizure, it did not demonstrate that he wished to pursue that interest once the government notified him that it was seeking forfeiture of the money. Judging from his declaration, it appeared that defendant weighed the worth of his claim against the risks that might be involved in pursuing it and decided to abandon the seized money. U.S. v. Wash�ington, 69 F.3d 401 (9th Cir. 1995).�xe "U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995)."�





9th Circuit holds administrative forfeiture of unclaimed property is not "punishment." (760) In U.S. v. $405,089.23 U.S. Currency, 33 F.3d 1210 (9th Cir. 1994), amended 56 F.3d 41 (1995) (en banc), reversed, 116 S. Ct. 2134 (1996) the Ninth Circuit held that some civil forfeitures constitute "punishment" for purposes of the double jeopardy clause. In this case, however, the defendant did not contest the administrative forfeiture of his automobile. Accordingly, the Ninth Circuit held that he had "abandoned" the property and therefore its taking by the government imposed no "punish�ment" on him for purposes of the double jeopardy clause. The court said that an owner who receives notice of the intended forfeiture and fails to claim an ownership interest in the property has effectively abandoned it. U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995).�xe "U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995)."�





9th Circuit says petition for remission did not create jeopardy for double jeopardy pur�poses. (760) The government seized defen�dant's car at the border and notified him that it would be subjected to civil forfeiture proceed�ings. He filed an administrative petition for remission or mitigation prior to the filing of any civil for�feiture complaint. Although his remission peti�tion was denied, the government decided not to file a civil forfeiture complaint and returned defendant's property. No civil forfeiture com�plaint was ever filed and defen�dant pled guilty to the criminal charge. The Ninth Circuit held that preliminary adminis�trative steps such as the petition for remission or mitigation in this case do not create jeopardy for double jeopardy pur�poses. Accordingly, the court rejected defen�dant's argument that the denial of his remission petition required the dismissal of the criminal charges. U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995).�xe "U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995)."�





10th Circuit rejects double jeopardy where defendant failed to file administrative claim. (760) Defendant argued, based on a prior admin�is�trative forfeiture, that his criminal prosecution subjected him to double jeopardy. The Tenth Cir�cuit found no double jeopardy violation since defendant never contested the administra�tive for�feiture. A person who failed to contest a forfei�ture by filing a claim is not a party to that proceeding and is not punished or placed in jeo�pardy by it. Therefore, criminal prosecution for the same conduct does not subject the defen�dant to multiple punishment. A second defendant’s double jeopardy claim failed for the same reason. Moreover, the forfeiture proceeding could only have placed this defendant in jeopardy for acquir�ing the money seized at the airport in a drug transaction or for attempting to use it in a drug transaction. Those were not the same crimes for which he was prosecuted. Separate prosecutions or additional punishment for separate criminal transactions on separate occa�sions do no violate double jeopardy. U.S. v. Hardwell, 80 F.3d 1471 (10th Cir. 1996).�xe "U.S. v. Hardwell, 80 F.3d 1471 (10th Cir. 1996)."�





10th Circuit finds no double jeopardy violation where defendant never contested for�feiture. (760) Defendant was arrested for transporting over 700 pounds of marijuana in the truck he was driving. The DEA seized the truck. Defendant never contested the seizure or forfeiture, although he eventually filed a petition for remission or mitigation. The truck was forfeited and sold at auction. Defendant then claimed that his criminal prosecution on drug charges violated double jeopardy. The Tenth Circuit held that where a defendant does not contest a civil forfeiture, jeopardy does not attach and therefore, the double jeopardy clause is not involved. Jeopardy never attached here. Defendant was never placed in jeopardy or "punished" in any constitutional sense because he was never a party to any proceeding designed to adjudicate his personal culpability. U.S. v. German, 76 F.3d 315 (10th Cir. 1996).�xe "U.S. v. German, 76 F.3d 315 (10th Cir. 1996)."�





D.C. Circuit rules forfeiture and criminal prosecution punished defendant for distinct offenses. (760) Defendant argued that the instant drug prosecution constituted double jeopardy since a prior administrative forfeiture had pun�ish�ed him for the same conduct. The D.C. Cir�cuit found no double jeopardy violation, since even if the administrative forfeiture was "punish�ment," the forfeiture and the subsequent criminal trial punished defendant for factually distinct offenses. Defendant was convicted of possessing cocaine that was seized on April 2, 1991. In contrast, the administrative forfeiture proceeding involved proceeds from drugs defendant posses�sed before the April 2 seizure. U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995).�xe "U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995)."�





Illinois District Court finds no former jeopardy in forfeiture to which defendant was not a party. (760) Defendant was convicted of drug offenses. The government also seized and administratively forfeited his Chevrolet van. Defendant’s wife submitted a claim to the van, but defendant himself never submitted a claim or became a party to the forfeiture action. Years later, defendant filed a motion to set aside his conviction on the ground that the administrative forfeiture of the van constituted former jeopardy barring the drug prosecution. The district court held that an administrative proceeding to which defendant was never a party cannot constitute former jeopardy. Nungaray-Robles v. U.S., 2000 WL 204243 (N.D. Ill. 2000) (not reported in F.Supp.).


