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§310 Jurisdiction And Venue



Supreme Court holds that depositing res into U.S. treasury did not defeat appellate juris​diction. (310) Rejecting the bank's in​nocent owner defense, the district court or​dered the proceeds from the sale of the resi​dence to be forfeited to the United States. U.S. v. One Single Family Residence, 731 F.Supp. 1563 (S.D. Fla. 1990). The bank filed a timely notice of appeal, but did not de​posit a supersedeas bond or seek to stay exe​cution of the judgment, so the U.S. Marshal transferred the proceeds of the sale into the Asset Forfeiture Fund of the U.S. Treasury. The gov​ernment then moved to dismiss the appeal for lack of jurisdiction over the res. The Supreme Court re​jected the govern​ment's argu​ment, holding that the rule on which the government relied -- that jurisdic​tion depends upon continued control of the res -- "does not exist." A majority of the Court also found it unnecessary to decide whether the "appropria​tions clause" made recovery of the res dependent on an act of Congress, ruling that 31 U.S.C. §1304 and 28 U.S.C. §2465 would authorize the re​turn of funds in this case in any event. Republic National Bank of Miami v. U.S., 506 U.S. 80, 113 S.Ct. 554 (1992).xe "Republic National Bank of Miami v. U.S., 506 U.S. 80, 113 S.Ct. 554 (1992)."
1st Circuit creates new burden of proof framework for Rule 4(k) jurisdiction over foreign corporations. (310) The government forfeited roughly $7 million from a racketeer and money launderer. These funds were held in offshore accounts of the Swiss American banking group in Antigua. After the forfeiture order was entered by a Massachusetts U.S. District Court, the Swiss American bank group nonetheless disbursed $5 million to the government of Antigua and confiscated the rest for itself. The U.S. government sued the banks in U.S. District Court for conversion, unjust enrichment, and breach of contract. The First Circuit held that the district court lacked personal jurisdiction over the banks under the Massachusetts long-arm statute. However, the question of whether jurisdiction might be predicated on Fed. R. Civ. P. 4(k)(2) was more complicated. Rule 4(k)(2) requires: (1) plaintiff’s claim must be one arising under federal law; (2) defendant must be beyond the jurisdictional reach of any state court of general jurisdiction; and (3) the federal court’s exercise of personal jurisdiction over the defendant must not offend the Constitution or other federal law. The First Circuit held that a plaintiff must first make a prima facie case for the applicability of the rule, and must certify that, to the best of its knowledge, defendant is not subject to state court jurisdiction. The burden then shifts to the defendant to prove either that it is subject to the jurisdiction of some state, or that its overall contacts with the U.S. are constitutionally insufficient to support an assertion of jurisdiction by U.S. courts. The case was remanded for further proceedings. U.S. v. Swiss American Bank, 191 F.3d 30 (1st Cir. 1999).xe "U.S. v. Swiss American Bank, 191 F.3d 30 (1st Cir. 1999)."
1st Circuit says government must respond to claim of lack of notice even in old, cold case. (310) Defendant was convicted of narcotics offense in 1988. In 1996, he moved for the return of $4,000 in cash, a cellular telephone, and a briefcase, all of which he alleged were seized from him at the time of his arrest. Defendant claimed he never received proper notice of forfeiture. The district court denied the motion after the government responded by (1) introducing declarations of administrative forfeiture for the cash and telephone (which simply recited that proper notice had been given to all interested persons), and (2) reporting that it had no record of the seizure of a briefcase. The First Circuit noted that the defendant’s case on the merits appeared “almost hopeless,” and that the government’s case “looks extremely strong.” Nonetheless, said the court, “there is no reason the government should not turn square corners even if it is defending against a dubious collateral attack on a forfeiture.” The case was remanded for further evidence on the questions of notice and the existence of a briefcase. The government also contended that the case was brought in the wrong court because the motion was filed in Puerto Rico, while the property was seized in Texas. The First Circuit noted a split in circuits on this issue, compare U.S. v. Giovanelli, 998 F.2d 116, 118-19 (2d Cir. 1993) (venue proper in prosecuting district), and U.S. v. Garcia, 65 F.3d 17, 20-21 (4th Cir. 1995) (venue proper only in seizing district), but elected not to decide the question. U.S. v. McDowell, 116 F.3d 464 (1st Cir. 1997) (table) (unpublished).xe "U.S. v. McDowell, 116 F.3d 464 (1st Cir. 1997) (table) (unpublished)."
1st Circuit holds transfer of funds to Asset Forfeiture Fund does not defeat jurisdiction. (310) In an opinion presaging the result in Republic National Bank of Miami v. U.S., 506 U.S. 80, 113 S.Ct. 554 (1992), the 1st Circuit held that in a cur​rency forfeiture case the government subjects itself to the court's in personam ju​risdiction. There​fore, transfer of the funds to the govern​ment's Asset Forfeiture Fund does not deprive the court of jurisdiction if a timely ap​peal has been filed. It is unneces​sary for juris​dictional pur​poses to request a stay or to post a supersedeas bond. "There is no good reason why the gov​ernment should be allowed to insulate itself from the appel​late process by wrapping itself in the mantle of an admiralty fiction designed at an earlier time to meet a problem totally un​related to present day civil forfeiture proceed​ings. Juris​diction based upon the location of the res is particularly in​apposite to a currency forfeiture case. The government has posses​sion and control of the currency from the time it seizes it. The execution of the judgment merely transfers it from one govern​ment pocket to the other. Basing jurisdiction on what pocket contains the currency is nothing more than a shell game." U.S. v. One Lot of $25,721.00 in Currency, 938 F.2d 1417 (1st Cir. 1991).xe "U.S. v. One Lot of $25,721.00 in Currency, 938 F.2d 1417 (1st Cir. 1991)."
1st Circuit declines to determine jurisdic​tional question since government would pre​vail on the merits. (310) After final judgment in a forfeiture action was entered in favor of the government, eviction proceedings were com​menc​ed and an auction of the property was sched​uled. Claimant's motion for relief from judgment under Fed. R. Civ. P. 60(b)(6) was denied, and claimant ap​pealed. The govern​ment argued that the appellate court lacked ju​risdiction because the district court's jurisdic​tion was dependent upon its control of the property. Claimant contended that the district court re​tained jurisdic​tion over the property while it remained in the custody of the United States Marshall. The 1st Circuit found that it need not "hack its way through this juris​dictional bramble bush," since the case could be resolved on the mer​its in favor of the gov​ernment. U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991).xe "U.S. v. Parcel of Land with Building, Appurte​nances and Improvements, Known as Woburn City Athletic Club, 928 F.2d 1 (1st Cir. 1991)."
2nd Circuit finds that district court lacked jurisdiction over forfeiture involving Guatemalan orphanage. (310) John Wetterer runs orphanages in Guatemala, and 60 Minutes alleged that Wetterer abused boys in his care. The U.S. Postal Service investigated and Wetterer was indicted for mail fraud. Wetterer has never returned to the United States to face the charges, but the government brought a civil forfeiture action against funds raised for the orphanages and deposited in U.S. bank accounts in the name of the non-profit corporation that owns the orphanages. The Second Circuit found that the district court lacked jurisdiction over funds in one Florida bank account because the funds were derived from contributions raised in France and wire transferred to Miami. Because Wetterer was indicted in New York for mail fraud, not wire fraud, the district court had no jurisdiction under either 28 U.S.C. §1355 or 18 U.S.C. §981(h). U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 210 F.3d 96 (2d Cir. 2000) xe "U.S. v. Funds Held in the Name or for the Benefit of Wetterer, __ F.3d __, 2000 WL 381708 (2d Cir. April 14, 2000) No. 98-6273."
2nd Circuit says venue for claim of “compensatory damage” for seized property is district of seizure. (310) DEA seized $97,253 in currency from defendant during his arrest at JFK Airport in New York, as well as certain property from a container at Port Elizabeth, New Jersey. After his criminal conviction, defendant filed a motion for return of the money under Fed. R. Crim. P. 41(e), as well as a request for “compensatory damages” for the property seized in New Jersey. The district court dismissed the Rule 41(e) motion for lack of subject matter jurisdiction due to the completion of the criminal case and the pendency of a civil forfeiture action against the cash. It also transferred that portion of the action seeking damages for the New Jersey seizures to the District of New Jersey. The Second Circuit agreed that New Jersey was the proper forum. Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998).xe "Oriakhi v. U.S., 141 F.3d 1184 (2d Cir. 1998)."
2nd Circuit holds British government's cooperation gave court sufficient control over funds to allow jurisdiction. (310) The govern​ment sought civil forfeiture of funds in several banks in London. The funds were proceeds from drug trafficking and money laundering. A significant amount of the trafficking and laundering took place in the district. The Second Circuit upheld the district court's jurisdiction over the funds, concluding that the court had constructive control over them by virtue of the demonstrated cooperation of the British government under the 1988 Treaty and Drug Trafficking Offenses Act. The United Kingdom acted essentially as an agent of the U.S. for purposes of the forfeiture action. In 1990 and 1994, the High Court issued a restraining order freezing the funds based solely on a request by the U.S. In 1993, at the request of the Marshal's Service, British authorities served the forfeiture complaint and warrant on the banks holding the funds. The government sufficiently proved that the British government would turn over at least a portion of the seized funds to the U.S., thereby vesting the district court with the requisite constructive control over the funds. U.S. v. All Funds on Deposit in any Accounts Maintained in the Names of Heriberto Castro Meza or Espranza Rodriquez de Castro, 63 F.3d 148 (2d Cir. 1995).xe "U.S. v. All Funds on Deposit in any Accounts Maintained in the Names of Heriberto Castro Meza or Espranza Rodriquez de Castro, 63 F.3d 148 (2d Cir. 1995)."
2nd Circuit affirms its jurisdiction to re​view inter​locutory seizure and clo​sure of business. (310) In a civil forfei​ture action brought under 18 U.S.C. §981(a)(1)(A), the government seized claimant's business and hung an "Out of Business" sign outside its building. The district court subsequently denied claimant's motion to reopen the busi​ness. The 2nd Circuit upheld its juris​diction to review the district court's in​terlocutory or​der, which required the busi​ness to remain closed. The order had the effect of an injunc​tion and thus was appealable under 28 U.S.C. §1292(a)(1). The ex parte seizure war​rant, combined with the district court's sub​sequent refusal to vacate the seizure, had the same effect as if the dis​trict court had en​joined claimants from op​erating their busi​nesses. The conse​quences of the order were even more dire than if the district court had ap​pointed a receiver to run the business pending final disposition of the case. Since §1292(a)(2) grants appellate courts ju​risdiction over appeals from in​terlocutory or​ders appointing receivers, an order such as this one must also be appealable. Judge Van Graafeiland dis​sented. U.S. v. All Assets of Statewide Auto Parts, 971 F.2d 896 (2d Cir. 1992).xe "U.S. v. All Assets of Statewide Auto Parts, 971 F.2d 896 (2d Cir. 1992)."
2nd Circuit says prisoner's motion to re​turn seized property is not mooted by gov​ernment's destroying or declar​ing it for​feit. (310) After defendant's ar​rest, the gov​ernment seized property from his apartment. Some of the prop​erty was later forfeited and some of it was destroyed. However, two years after the seizure, other property, including computer hard​ware and software, re​mained in the govern​ment's possession. Defendant filed a motion seeking the re​turn of his prop​erty, and the government was di​rected to show cause why the re​lief should not be granted. Thereafter, the government de​stroyed the software and the computer hard​ware was trans​ferred to the DEA for adminis​trative forfeiture. The gov​ernment advised the court that all of defendant's property that had not been for​feited, destroyed, or trans​ferred to the DEA would be turned over to him. The district court ruled that this mooted the defen​dant's motion. On appeal, the 2nd Circuit re​versed, holding that the govern​ment's "conspicuous evasion" of a court order did not divest the district court of ju​risdiction. The court was ordered to de​termine whether damages were appro​priate for the destroyed software, and to conduct a hearing on return of the hardware or dam​ages if it was not re​turned. Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992).xe "Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992)."
2nd Circuit rejects 9th and 11th Circuits and holds that de​positing forfeited assets into U.S. treasury does not deprive court of jurisdic​tion. (310) The claimant ap​pealed the dis​trict court's order of forfeiture, but failed to obtain a stay. Meanwhile, the government recorded its judgment against the seized real estate, and deposited the seized funds into the U.S. Trea​sury. Rejecting the decisions in U.S. v. $57,480.05 United States Currency, 722 F.2d 1457 (9th Cir. 1984)xe "U.S. v. $57,480.05 United States Currency, 722 F.2d 1457 (9th Cir. 1984)" and U.S. v. One Lear Jet Aircraft, Serial No. 35A-280, 836 F.2d 1571 (11th Cir. 1988) (en banc)xe "U.S. v. One Lear Jet Aircraft, Serial No. 35A-280, 836 F.2d 1571 (11th Cir. 1988) (en banc)", the 2d Circuit held that "[w]e do not believe that funds collected by the United States pur​suant to a judgment of the District Court are insulated by the Appro​priations clause from return to the rightful owner in the event of a reversal of that judg​ment simply because the funds are held in the Treasury during the course of the liti​gation." The court ruled that the United States, "[h]aving submitted itself to the jurisdiction of the court, . . . should not be allowed to escape" appellate re​view of the judgment it has ob​tained. U.S. v. Aiello, 912 F.2d 4 (2d Cir. 1990).xe "U.S. v. Aiello, 912 F.2d 4 (2d Cir. 1990)."
3rd Circuit finds subject matter jurisdiction over foreign accounts, and holds that 5-year statute of limitations was tolled while the funds were in the UAE. (310) Defendant was arrested for drug trafficking and three of his bank accounts totaling $1.8 million in the United Arab Emirates were seized for forfeiture. The UAE froze the accounts. After the defendant was convicted and sentenced, he was deported to Pakistan. A civil forfeiture action was filed against the UAE accounts, and the government obtained a consent decree of forfeiture. The 3rd Circuit held that the district court had subject matter jurisdiction over the UAE accounts that were the subject of the forfeiture action. Furthermore, the 3rd Circuit held that the account funds were absent from the United States while located in the UAE, and so the 5-year statute of limitations was tolled. The government’s forfeiture action was thus timely. This case contains a broad discussion of both subject matter jurisdiction over foreign accounts and tolling of the statute of limitations during the absence of assets from the U.S. Affirmed. Contents of Account Number 03001288 v. U.S., 344 F.3d 399 (3rd Cir., Sept. 25, 2003).

3rd Circuit affirms that civil forfeiture may be brought in the district of the criminal prose​cution. (310) Claimant was indicted as a co-defen​dant in a money laundering prose​cution in the District of New Jersey. The government brought a civil forfeiture ac​tion in the same district against claimant's accounts located in another district. Venue was autho​rized by 18 U.S.C. §981(h), which permits a forfeiture proceeding against the property of a defendant to be brought in the district of the criminal pros​ecution. Relying upon cases which up​held a similar provision for drug cases in 21 U.S.C. §881(j), the 3rd Circuit rejected a due process chal​lenge to §981(h). By limiting venue in civil forfeiture proceed​ings to those districts that have venue over a related criminal prosecu​tion, §981(h) prevents the government from seeking civil forfeiture in a court so in​convenient for the defendant that he is de​prived of the fundamental fairness that is at the core of due process. U.S. v. Contents of Accounts Nos. 3034504504 and 144-07143 at Merrill, Lynch, Pierce, Fenner and Smith, Inc., 971 F.2d 974 (3d Cir. 1992).xe "U.S. v. Contents of Accounts Nos. 3034504504 and 144-07143 at Merrill, Lynch, Pierce, Fenner and Smith, Inc., 971 F.2d 974 (3d Cir. 1992)."
3rd Circuit holds that statute which gives venue outside district where res is located did not give court jurisdic​tion over the res. (310) In a civil for​feiture proceeding, 18 U.S.C. §981(h) gives venue to a district court that does not have the res within its boundaries. The 3rd Circuit rejected the government's claim that this pro​vision autho​rizes ex​tra-territorial juris​diction as well as venue over a res out​side a district's bound​aries. The court refused to imply a provision for nation​wide service of process in §981(h). Section 981(h)'s grant of venue still permits that court to adjudi​cate any rights criminal defendants may have in a res located elsewhere, without regard to service of pro​cess. Nonetheless, the government must still file a second civil forfeiture action in the dis​trict court where the res is found if it wishes to af​fect the rights of persons who are not subject to the territorial jurisdiction of the first dis​trict court. Thus, the default judg​ment in favor of the government on the forfei​ture complaint was va​cated. U.S. v. Contents of Accounts Nos. 3034504504 and 144-07143 at Merrill, Lynch, Pierce, Fenner and Smith, Inc., 971 F.2d 974 (3d Cir. 1992).xe "U.S. v. Contents of Accounts Nos. 3034504504 and 144-07143 at Merrill, Lynch, Pierce, Fenner and Smith, Inc., 971 F.2d 974 (3d Cir. 1992)."
3rd Circuit upholds its jurisdiction over money trans​ferred from Seized Deposit Fund to Asset Forfeiture Fund. (310) After the for​feiture order was entered, the money was transferred from the Justice Department's Seized Deposit Fund to its Asset Forfeiture Fund. The government argued that this re​moved the res from the court's jurisdiction. The 3rd Circuit rejected this ar​gument, ruling that the rules concerning physical loca​tion could not be applied to an incorporeal res such as this. The res at issue was "merely an entry in a Jus​tice Department ac​count with the United States Treasury." It would be "a com​plete fiction" to deem the obligation to be lo​cated at any particular place within the United States. Moreover, the government agreed that the res was in the district when it was initially seized and de​posited in the first account. If this account existed in the district, there was no reason not to conclude that the second account also existed in the district. U.S. v. One Million Three Hundred Twenty Two Thousand Two Hundred Forty-Two Dollars and Fifty-Eight Cents ($1,322,242.58), 938 F.2d 433 (3d Cir. 1991).
4th Circuit finds district court lacked jurisdiction to decide disputed ownership issue after government voluntarily dismissed civil forfeiture proceeding. (310) Federal government brought civil forfeiture action against a document believed to be an original copy of the Bill of Rights, which FBI agents had seized from a buyer pursuant to a warrant based on a finding of probable cause to believe that the document had been stolen. The buyer, a purported co-owner, and the state filed statements of interest. The buyer then withdrew his claim and conveyed his interest to the state, after which the government voluntarily dismissed the forfeiture action. The district court subsequently ruled that the state was the legal owner. The purported co-owner appealed that finding. The 4th Circuit held that once the government voluntarily dismissed the civil forfeiture proceeding, the district court lacked jurisdiction to decide the disputed ownership issue. Because the district court lacked jurisdiction, it did not matter that at the time of dismissal the document was in the possession of the U.S. Marshal; or that the ownership issue was one of merit, rather than a collateral matter; or that the statements of interest became a nullity upon dismissal. Vacated and remanded. U.S. v. Matthews, 2005 WL 159610 (4th Cir., Jan. 26, 2005).

4th Circuit finds district court lacks jurisdiction over pending administrative forfeiture. (310) AKI Entertainment, Inc. brought an action in federal district court challenging the DEA’s administrative forfeiture of currency seized from a company employee. The Fourth Circuit found that the district court had properly dismissed the action. A district court lacks jurisdiction to address claims of ownership of property during the pendency of administrative forfeiture proceedings. AKI Entertainment, Inc., 205 F.3d 1332 (4th Cir. 2000) (unpublished disposition).xe "AKI Entertainment, Inc., 205 F.3d 1332 (4th Cir. 2000) (unpublished disposition)."
4th Circuit says action to return property should be brought where property was seized. (310) Defendant was convicted of drug charges in a federal court in North Carolina. He had been arrested in Florida, and the DEA had seized certain of his property there. The govern​ment never brought a forfeiture action against this property. Defendant filed a motion in the North Carolina district court under Rule 41(e), Fed. R. Crim. P. for return of his property. The Fourth Circuit held that defendant's suit should have been brought in Florida district court. The Rule clearly allows the suit to be brought in the district in which the property was seized. In addition, a person may move for return of property in the district of trial while the proceeding is pending. In such a situation, a court has authority, under principles of "ancillary" jurisdiction, to address a Rule 41(e) motion. However, such ancillary juris​diction does not continue where the criminal proceeding has long since ended and the trial court exercises no control over the property. The court disagreed with other circuits holding that a post-conviction motion for return of property is not governed by Rule 41(e). Judge Murnaghan dissented. U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995).xe "U.S. v. Garcia, 65 F.3d 17 (4th Cir. 1995)."
4th Circuit holds that transfer of funds to As​set Forfei​ture Fund does not deprive court of appellate jurisdic​tion. (310) The govern​ment argued that the appellate court had lost ju​risdiction over the forfeited money, and thus the appeal, when the money was transferred to the Asset Forfeiture fund after the claimant had failed to obtain a stay of execution or file a supersedeas bond. The 4th Circuit rejected the argu​ment, disagreeing with U.S. v. One Lear Jet Aircraft, 836 F.2d 1571 (11th Cir.) (en banc), cert. denied, 487 U.S. 1204 (1988) and U.S. v. $57,480.05 U.S. Currency and Other Coins, 722 F.2d 1457 (9th Cir. 1984). Although acknowl​edging that in general removal of the res ends the jurisdiction of the court, the 4th Circuit found that "invocation of the in rem rule is particularly inapposite to defeat jurisdiction in a gov​ernment initiated civil forfeiture action." Since the res was unlikely to disappear, the court saw no reason to re​quire the claimant to file a stay of execution or a bond in order to appeal the case. The court also found that by initiating the forfeiture pro​ceeding, the gov​ernment had subjected itself to the court's per​sonal jurisdiction, and therefore could not es​cape "'through its subsequent ju​risdictional ex​ceptions' to the claimant's appeal." U.S. v. $95,945.18 United States Currency, 913 F.2d 1106 (4th Cir. 1990).
5th Circuit finds magistrate judge had jurisdiction to enter forfeiture judgment, despite claimant’s failure to sign officially recognized consent form. (310) Claimant appealed magistrate judge’s grant of summary judgment denying return of money that was administratively forfeited. The 5th Circuit dismissed claimant’s lack of jurisdiction argument, holding that despite not signing the consent form commonly used and officially recognized to proceed before a magistrate judge, claimant consented in writing by his agreement to a joint status report before the magistrate judge ruled on the motion for summary judgment. Thus, claimant did sign a document evincing his willingness to proceed before a magistrate judge. Kadonsky v. United States, 216 F.3d 499 (5th Cir. 2000).

5th Circuit holds proper venue for Rule 41(e) motion is district where property seized. (310) In a case not involving forfeiture, a federal judge in Texas was presented with a motion to quash a grand jury subpoena, and discovered in the course of the proceedings that the movant’s premises in Colorado had been searched two months earlier on the authority of a warrant supported by a sealed affidavit. Because he found this procedure objectionable, the judge issued an order sua sponte that unless the Colorado affidavit were unsealed, he would order the Texas subpoena quashed. The Fifth Circuit reversed (with perceptible asperity) holding, among other things, that the remedy pre-indictment for an aggrieved party seeking the return of seized property is a motion under Rule 41(e), Fed. R. Crim. P., “which should be filed in the district in which the property was seized, in this case Colorado.” In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997).xe "In re Grand Jury Proceedings, 115 F.3d 1240 (5th Cir. 1997)." 

5th Circuit says selling vehicles and de​positing proceeds into Treasury did not deprive court of jurisdiction. (310) In a for​feiture action against several vehicles, the government argued that the appellate court lacked jurisdiction over three ve​hicles that were no longer in the custody of the U.S. Marshal Service. Relying on Republic Na​tional Bank v. U.S., 113 F.2d 554 (1992), the 5th Circuit affirmed that the government's disposition of the cars did not deprive it of ju​risdiction. Continued possession is not nec​essary to maintain jurisdiction in an in rem forfeiture action. The fiction of in rem forfei​ture were not developed to provide a prevail​ing party with a means of defeating its adver​sary's claim for redress. U.S. v. 1988 Oldsmobile Cutlass Supreme 2 Door, 983 F.2d 670 (5th Cir. 1993).

xe "U.S. v. 1988 Oldsmobile Cutlass Supreme 2 Door, 983 F.2d 670 (5th Cir. 1993)."
5th Circuit finds that district court had no ju​risdiction to hear Fed. R. Crim. P. 41(e) mo​tion to return seized pro​per​ty. (310) Defen​dant failed to follow the statutory requirements to stop administrative forfeiture proceed​ings initiated against his property. Defendant then filed a motion in the district court under Fed. R. Crim. P. 41(e) for the return of his property, which the district court denied for lack of jurisdic​tion. The 5th Circuit up​held the district court's action, find​ing that the Federal Rules of Criminal Procedure do not ap​ply to civil for​feiture of property for violation of a statute. Therefore, Rule 41(e) cannot provide a juris​dictional basis in a civil action. U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990).xe "U.S. v. Hernan​dez, 911 F.2d 981 (5th Cir. 1990)."
6th Circuit finds that timely notice of appeal divests district court of subject matter jurisdiction to construe defendant’s post-judgment motion to respond and answer late as a F.R.Civ.P. 59 motion to alter or amend. (310) Defendant was found guilty of charges of money laundering and conducting an illegal gambling business. His conviction and sentence were affirmed on direct appeal. The government had previously filed civil forfeiture actions against several real properties in which he had an ownership interest pursuant to 18 U.S.C. Section 1955(d), alleging that the properties were used to facilitate illegal gambling operations. The defendant failed to timely respond as required by Supplemental Rule 6(C). The government moved for summary judgment, the district court granted the motions, and the defendant pro per filed a timely notice of appeal. Prior to the appeal notice, he had filed a motion for further relief more than ten days from the underlying judgment. Each of the motions was styled as one seeking leave to respond and answer out-of-time the government’s motion for summary judgment. The Sixth Circuit found that the district court properly concluded that it lacked subject matter jurisdiction to act further on defendant’s motion filed after the notice of appeal was timely filed, and thus affirmed the district court’s forfeiture judgment. U.S. v. Real Property Located at U.S. Highway South, Maryville, Tennessee, 2001 WL 1609859 (6th Cir. 2001) (unpublished).

6th Circuit finds doctrine of primary jurisdiction does not bar district court from trying forfeiture case against unlicensed radio stations (310) The Federal Communications Commission (FCC) ordered an unlicensed radio station to cease broadcasting. When it refused to do so, the FCC filed a civil forfeiture action against the station’s equipment under 47 U.S.C. §510(a). The district court held that it lacked jurisdiction to hear the forfeiture action due to the doctrine of “primary jurisdiction,” which “arises when a claim is properly cognizable in court but contains some issue within the special competence of an administrative agency.” The Sixth Circuit reversed, holding that the primary jurisdiction doctrine “does not apply when the specially competent agency is itself the plaintiff.” The effect of holding otherwise in FCC forfeitures would be a de facto invalidation of the civil forfeiture provisions of Title 47. Without a venue in which forfeitures could be heard, no forfeiture could ever occur. U.S. v. Any and All Radio Station Transmission Equipment, 204 F.3d 658 (6th Cir. 2000).xe "U.S. v. Any and All Radio Station Transmission Equipment, 204 F.3d 658 (6th Cir. 2000)."
6th Circuit finds jurisdiction depends on district court’s control over the res. (310) The govern​ment sought civil forfeiture of real and personal property of claimant previously convicted of gambling, prostitu​tion, and money laundering offenses. Claimant contend​ed that the district court lacked jurisdiction over the subject property because it was seized from him in violation of his due process rights under U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1990). The Sixth Circuit ruled that jurisdiction over the res in a civil forfeiture action is established by the district court’s control over the property, which was undisputed in this case. Even assuming arguendo that the res was initially seized in violation of claimant’s due process rights, that fact would not deprive the court of jurisdiction. U.S. v. One 1990 Cadillac, 1999 WL 777689 (6th Cir. 1999) (unpublished).xe "U.S. v. One 1990 Cadillac, 1999 WL 777689 (6th Cir. 1999) (unpublished)."
7th Circuit affirms denial of dismissal challenging transfer of seized currency from state to DEA. (310) Wisconsin police made a traffic stop, and the driver consented to their search of the vehicle. The officers found $84,940.00 in currency stuffed in a duffle bag with marijuana and a Sucrets tin similar to another tin found at a residential search that had yielded marijuana. The driver was staying at the residence where the marijuana had earlier been seized. The driver denied any knowledge of the marijuana or cash in the car he was driving. Twelve days after the seizure, the state narcotics task force officers who had effected the traffic stop asked the DEA to adopt the seizure. The DEA began administrative forfeiture proceedings and sent notice to the driver and others. One day before the DEA published its notice, the driver filed a motion for return of the seized property pursuant to state law, which the state moved to dismiss. The state court denied the motion to dismiss, concluding that the state circuit court had in rem jurisdiction over the cash by virtue of the claimant’s motion for the return of the currency. The state and federal government jointly asked the circuit court to reconsider its decision; the circuit court did so and held that it did not have jurisdiction over the res. The claimant filed a claim on the DEA administrative action also, after which a civil complaint for forfeiture in rem was filed in federal district court. The government filed a motion for summary judgment, and the claimant filed a motion to dismiss for lack of jurisdiction. He also filed a motion in the state circuit court to once again reconsider its most recent order on jurisdiction, which the state court summarily rejected. His motion to dismiss was denied, and the parties agreed to the entry of an order of forfeiture, subject to his right to appeal the district court’s order denying his motion to dismiss for lack of in rem jurisdiction. The 7th Circuit adopted the district court’s decision, finding that federal subject matter jurisdiction was present over the res and affirmed. This opinion contains a lengthy discussion of the interrelatedness of state and federal forfeiture statutes and where and when jurisdiction properly lies. U.S. v. $84,940 in U.S. Currency, 2004 WL 206199 (7th Cir., Jan. 28, 2004) 

7th Circuit questions district court’s jurisdiction over property seized in Missouri. (310) Claimant filed an action seeking the return of $3,083 seized Illinois, and $25,000 seized in a separate incident in Missouri. The Seventh Circuit agreed with the district court’s ruling that the DEA had made constitutionally sufficient efforts to notify claimant of the forfeiture of both sums, and thus that the district court lacked jurisdiction to review the forfeitures. The Seventh Circuit questioned whether the Illinois district court had jurisdiction over the forfeiture of the cash in Missouri. The district court could not treat plaintiff’s request for return of the property as a Fed.R.Crim.P. 41(e) motion because there was not a related criminal case. Even were the claim construed as one for equitable civil relief, the district court lacked territorial jurisdiction because the funds were never in Illinois. U.S. v. Burns, 210 F.3d 379, (7th Cir. 2000) 

7th Circuit says court lacked jurisdiction to consider forfeiture while administrative pro​ceed​ing was pending. (310) After re​ceiving notice of the administrative forfeiture proceed​ings, claimant did not follow the ad​ministrative procedures for challenging the seizure and forfeiture. Instead, he filed a complaint in the district court challenging the seizure and forfeiture on constitutional grounds. The 7th Circuit ruled that the dis​trict court lacked subject matter jurisdiction because it was divested of jurisdiction over the forfeiture of claimant's currency when the DEA instituted administrative forfeiture pro​ceedings. Addition​ally, there was no basis for equitable jurisdiction over claimant's claim that the seizure of his currency violated the 4th Amendment, that the delay between the seizure and the forfeiture violated his 6th Amendment right to a speedy trial, or that the DEA's notice of seizure was deficient, because he could have raised these claims in the ad​ministrative proceeding. Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993).xe "Linarez v. U.S. De​partment of Justice, 2 F.3d 208 (7th Cir. 1993)."
8th Circuit finds no jurisdiction over chal​lenge to forfeiture of radio station equipment. (310) The Federal Communications Commission seized and sought in rem forfeiture, pursuant to 47 U.S.C. §502, of equipment used by claimant Alan Fried’s unlicensed radio station. Claimant attempted to defend against the forfeiture by attacking the constitutionality of FCC regula​tions governing unlicensed “microbroad​cas​ters.” The district court held that the government was entitled to judgment as a matter of law on the forfeiture, and that it lacked jurisdiction to entertain claimant’s challenges to the constitu​tionality of FCC regulations. The Eighth Circuit concurred. Although the forfeiture was governed by 47 U.S.C. §504(a), which vests jurisdiction for enforcement proceedings (including for​feitures) with the district court, jurisdiction over challenges to the constitution​ality of FCC regulations is reserved to courts of appeals by 47 U.S.C. §402. “The district court has no jurisdiction to decide the validity of the regulations and therefore has no jurisdiction to consider the defense.” Claimant could have obtained review of his constitutional claims by applying to the FCC for a license and appealing its denial to the court of appeals. U.S. v. Any and All Radio Station Transmission Equipment (Laurel Avenue), 207 F.3d 458 (8th Cir. 2000).xe "U.S. v. Any and All Radio Station Transmission Equipment (Laurel Avenue), 207 F.3d 458 (8th Cir. 2000)."
8th Circuit rules district court has jurisdiction over forfeiture of radio equip​ment and constitutional defenses. (310) The government filed an in rem civil forfeiture action, pursuant to 47 U.S.C. §301, against radio broadcasting equipment used to make low-power broadcasts unlicensed by the Federal Communi​cations Commission (FCC). Claimant did not deny that he was broadcasting in violation of FCC regulations, but defended on the ground that the regulations at issue violated his First Amend​ment rights. The government contend​ed that the district court lacked jurisdiction to entertain these defenses because 47 U.S.C. §402 confers exclusive jurisdiction on the court of appeals to deter​mine the validity of broad​casting regulations. Faced with conflicting statutory mandates – a statute granting the district court exclusive jurisdic​tion to hear forfeiture cases and a statute awarding exclusive jurisdiction to the court of appeals for challenges to FCC regulations – the Eighth Circuit concluded that the district court did have jurisdiction to consider both the forfeiture and any defenses to it, including challenges to the regulations giving rise to the forfeiture. U.S. v. Any and All Radio Station Transmission Equipment, 169 F.3d 548 (8th Cir. 1999).xe "U.S. v. Any and All Radio Station Transmission Equipment, 169 F.3d 548 (8th Cir. 1999)."
8th Circuit upholds its jurisdiction over cash trans​ferred to Asset Forfeiture Fund and local po​lice de​partment. (310) Fol​lowing the 1st, 2nd and 4th Cir​cuits, the 8th Circuit upheld its appellate ju​risdiction over cash transferred by the federal gov​ernment to its Asset Forfeiture Fund and distributed to the local police department. By initiating the for​feiture action, the gov​ernment subjected itself the court's in personam juris​diction. Thus, despite the government's distribution of the res, the court re​tained jurisdiction over the parties throughout the case. Unlike ad​miralty cases, the prop​erty was in the pos​session of the government and was not in any danger of disappearing. Bank of New Or​leans v. Ma​rine Credit Corp., 583 F.2d 1063 (8th Cir. 1978) was inapplicable, since the money was easily ac​cessible to the government. The local police depart​ment which received a por​tion of the funds was not an innocent pur​chaser, since it participated in the initial seizure of the money. Moreover, even under traditional in rem jurisdictional analysis the appellate court had jurisdiction, since the removal of the res from the ju​risdiction of the court was improper. The govern​ment trans​ferred the money one day after entry of judg​ment, in violation of the 10-day automatic stay under Fed. F. Civ. P. 62(a). U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).
Ninth Circuit holds that government may apply ex parte without notice to claimants for extension of time to file forfeiture complaint, and that district court maintains jurisdiction to determine competing claimants’ alleged interests in defendant property even after forfeiture complaint is involuntarily dismissed. (310, 350) This case arose out of acts of fraud allegedly masterminded by Christopher Kim on two South Korean corporations, DAS Corporation and Optional Capital, Inc. According to the complaint, Kim, a United States citizen working in South Korea, fraudulently obtained control over a South Korean corporation that Kim renamed Optional Ventures Korea, Inc. Kim then allegedly embezzled millions of dollars from this corporation, transferred the funds into bank accounts in the United States, and used the money to acquire the various assets at issue in this appeal. The Republic of Korea requested that the United States extradite Kim. As a result of the extradition request and a subsequent investigation, the United States seized more than $1 million in three U.S. bank accounts along with six vehicles in May 2004. The FBI sent timely notice to the interested parties of the government's seizure of and intent to administratively forfeit those properties pursuant to 18 U.S.C. §983(a)(1)(A)(I). Kim and his family members filed timely claims contesting the forfeiture. Because it was still investigating Kim's fraud, the government filed ex parte applications and received three 90-day extensions of time to file its civil forfeiture complaint, pursuant to 18 U.S.C. §983(a)(3)(A). As a result, it eventually seized other assets in April 2005. In May 2005, the government filed its complaint for forfeiture of the May 2004 properties. The Kim Claimants then filed verified statements of interest contesting the forfeiture of all the defendant assets. Optional and DAS also filed verified claims to the property, and Optional filed an answer. The Kim Claimants filed a motion to dismiss the complaint as to the May 2004 properties because the government had not timely filed the complaint. The district court granted the Kim Claimants' motion to dismiss. The district court also ruled that claimants DAS and Optional had standing as victims of Kim's alleged fraud, and thus deferred ruling on the disposition of the defendant property. Subsequently, the district court held that, following its Rule 12(b)(6) dismissal of the government's forfeiture complaint, it no longer had jurisdiction to adjudicate competing claims to the dismissed properties. Thus, the court granted the Kim Claimants' motion for an order releasing the May 2004 properties. DAS, Optional, and the government appealed. The appeals court first held that the Kim Claimants had standing to move for the dismissal of the government's complaint because in their pleadings, they specifically alleged an ownership interest in the May 2004 properties, which was sufficient at the initial stages of the litigation to establish that they had standing to challenge the civil forfeiture action. The court next concluded that a court is authorized to grant ex parte extensions of the deadline to file civil forfeiture complaints. If a claim is filed, the government then has 90 days from the date the claim was received by the seizing agency to file a civil complaint, or the civil forfeiture of the property in connection with the particular underlying offense is forever barred; however, the 90-day period may be extended for good cause by the court pursuant to 18 U.S.C. §983(a)(3)(A). The court held that although that section does not contain express authorization for ex parte applications for extensions of time to send written notice, it could reasonably infer that Congress intended to authorize them, and to hold otherwise would thwart one of the objects of the statute by forcing the government to reveal when an investigation that led to an initial seizure of property is ongoing and has a broader scope than might be apparent from the initial seizure. Moreover, the court concluded that even assuming the district court properly dismissed the government's complaint, it retained jurisdiction to adjudicate the competing claims to the property. To conclude otherwise would do violence to the general principle in in rem forfeiture actions that jurisdiction, once vested, is not divested. U.S. v. Real Property Located at 475 Martin Lane, Beverly Hills, CA, 2008 WL 4445304 (9th Cir. 2008) (October 3, 2008).

Ninth Circuit holds that if an act or omission giving rise to forfeiture of foreign property occurs in a district, the district court possesses jurisdiction over the forfeiture action whether or not it maintains constructive control over the res. (310)  The claimant's entanglement in the drug trade stretched back nearly 30 years. Most recently, after he traveled to Asia to orchestrate a delivery, U.S. Customs officials seized nearly 12 tons of marijuana bound for Hawaii and made seven arrests related to the shipment. A few months later, federal agents found $1.5 million in cash and five kilograms of marijuana inside a storage locker belonging to a co-conspirator. That same month an associate was arrested in Reno, Nevada as he attempted to launder $7.6 million in cash through a local casino. The claimant was indicted in Hawaii for his role in the marijuana smuggling, but then disappeared and remained a fugitive in Canada. Customs lured him back into the country, arrested him, and he pleaded guilty and was sentenced to fifteen years in prison. After the arrest and conviction, the government then endeavored to seize $1.67 million lodged in a Cayman Islands bank it understood to be proceeds from he claimant's drug trafficking scheme, and obtained an order from the Grand Court of the Cayman Islands freezing the funds in several bank accounts held on behalf of a Canadian lawyer. 
The government commenced a forfeiture action in the Northern District of California. After intermittent discovery, the claimant moved to dismiss the government's action for lack of jurisdiction. Once the Cayman Islands court had frozen the funds, it subsequently enforced the orders of the United States district court, thereby acting as its agent. The district thus concluded that this agency relationship established its control over the funds, investing it with in rem jurisdiction, and denied the motion. The district court later granted summary judgment, holding that the government provided sufficient probable cause of an illegal source for the funds. The claimant appealed regarding the jurisdiction issue. He and the government agreed the district court erred in concluding it had jurisdiction based on a theory of constructive control of the Cayman Islands bank deposits. The correct test, both parties contended, derived from a plain reading of the jurisdictional statute in question, 28 U.S.C. §1355(b), which provides for jurisdiction in a district “in which any of the acts or omissions giving rise to the forfeiture occurred.” However, the parties disputed whether any of the acts or omissions giving rise to the forfeiture occurred in the Northern District of California. The Court agreed that §1355(b) does not require the government to establish constructive control of the proceeds to sustain jurisdiction, and that sufficient acts occurred in the Northern District of California for jurisdiction to lie there properly. The Court held that the plain language and legislative history of the 1992 amendments makes clear that Congress intended §1355 to lodge jurisdiction in the district courts without reference to constructive or actual control of the res. Where an act or omission giving rise to the forfeiture occurs in a district, the corresponding district possesses jurisdiction over the forfeiture action regardless of its control over the res. U.S. v. Approximately $1.67 Million (US) in Cash, Stock and Other Valuable Assets Held by or at 1) Total Aviation Ldt., 2008 WL 170319 (9th Cir. 2008) (January 22, 2008).

xe "U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit rules appellant waived res judicata issue by not raising it in first appeal to civil forfeiture judgment, and that filing criminal appeal did not divest district court of jurisdiction in civil forfeiture action. (310) The government sought criminal forfeiture of an aircraft used in connection with various drug-related offenses. The government also pursued a civil forfeiture action to perfect its title against potential third-party claimants. The district court granted summary judgment to the government and ordered the aircraft civilly forfeited. Prior to the district court’s final order of forfeiture in the civil case, the criminal forfeiture verdict was reversed, so appellant appealed the civil forfeiture judgment. The 9th Circuit denied all issues but the Eighth Amendment Excessive Fines claim. On remand, the district court held that forfeiture of the aircraft did not violate the Eighth Amendment Excessive Fines Clause. Appellant filed a second appeal, claiming the civil forfeiture action was barred by res judicata, and the filing of the notice of appeal from his criminal conviction divested the district court of jurisdiction in the civil forfeiture action. The 9th Circuit rejected claimant’s res judicata argument, holding that he waived the issue by not raising it in his first appeal to the civil forfeiture judgment. The 9th Circuit rejected appellant’s lack of jurisdiction argument, holding that the civil forfeiture action is an entirely separate action from the criminal forfeiture, so the filing of a notice of appeal on the criminal forfeiture did not affect the district court’s jurisdiction in the civil case. United States v. McCullough, 229 F.3d 1160 (9th Cir. 2000) 

9th Circuit says dismissal for lack of jurisdiction over res precludes adjudication of merits. (310) The government sought civil forfeiture of a debt owed by Tishgart to Zybach. (The forfeiture action apparently arose out of some alleged misconduct by Zybach.) Several years into the litigation, the district court concluded that the government had failed to properly seize the res (the debt), and thus that it lacked jurisdiction. The Ninth Circuit held that dismissal of the action against the debt for want of jurisdiction precluded the district court from adjudicating the competing claims of Tishgart and Zybach to the money. Likewise, because the dismissal did not constitute a final adjudication on the merits, Zybach’s request for attorney’s fees under the Equal Access to Justice Act, 28 U.S.C. §2412(d)(1)(B), was premature. U.S. v. 3 Parcels in LaPlata County, 185 F.3d 871 (9th Cir. 1999) (table) (unpublished).xe "U.S. v. 3 Parcels in LaPlata County, 185 F.3d 871 (9th Cir. 1999) (table) (unpublished)."
9th Circuit retains jurisdiction even though currency was improp​erly transferred into the U.S. treasury. (310) Forfei​ture pro​ceedings are in rem actions, and therefore jurisdic​tion gener​ally ends with removal of the res. Ju​risdiction may be re​tained however where the res was removed accidentally, im​properly or fraudu​lent​ly. Here the district court prema​turely entered judgment, and the clerk failed to give notice of the entry of the judgment. Moreover the clerk twice erro​neously told coun​sel that the judgment had not been en​tered when it had been. The clerk could not find the file when counsel sought to review it. When counsel was able to ob​tain the file he could not find the judgment in the file. Fi​nally the docket entries were out of order. On these facts, the 9th Circuit found excusable neglect for the claimant's failure to seek a stay of the judgment before the money was trans​ferred to the U.S. Treasury. Accordingly the court re​tained jurisdiction over the money. U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991).

xe "U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991)."
9th Circuit says recent amendment provides jurisdiction over pending civil forfeiture case. (310) An amendment to 28 U.S.C. §1355 gave the district court jurisdiction over a pending civil forfeiture proceeding even though the aircraft res was never physically brought within district boundaries. The 9th Circuit held that this amendment gave it jurisdiction since venue now lies in the jurisdiction where the criminal prosecution was brought. U.S. v. One 1978 Piper Cherokee Aircraft, 37 F.3d 489 (9th Cir. 1994).xe "U.S. v. One 1978 Piper Cherokee Aircraft, 37 F.3d 489 (9th Cir. 1994)."
9th Circuit says claimant was entitled to hearing on claim of inadequate notice of for​feit​ure. (310) Claimant and three others were in a residence from which the govern​ment seized $14,700. The government be​lieved the money belonged to Steven Udell, so when it forfeited the money, it sent notice to Udell at the residence, as well as publishing a notice in a legal newspaper. In the meantime, the claimant pled guilty to conspiracy to manufacturing meth​am​phetamine. Three months after the money was forfeited, the claimant filed a motion for return of the money. The district court denied the motion as an improper collateral attack on the forfei​ture proceedings. On appeal, the 9th Circuit reversed, holding that the claimant was enti​tled to a hearing on his due process claim of inadequate notice. The panel rejected dicta in U.S. v. Elias,, 921 F.2d 870 (9th Cir. 1990) which directed due process forfeiture challenges to the Court of Federal Claims. The question of the claimant's standing was left open on remand. U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). xe "U.S. v. Clagett, 3 F.3d 1355 (9th Cir. 1993). "
9th Circuit holds that government's failure to verify for​fei​ture complaint deprived court of jurisdiction over the money. (310) The com​plaint in an in rem action must be ver​ified. Fed. R. Civ. P. Supplemental Rule c(2). In this case the government attached to its complaint a verifica​tion form captioned "verification of interrogato​ries." The 9th Circuit held that this verification was not sufficient to comply with the rule. Moreover, "verification is jurisdic​tional," and accordingly "the gov​ernment's fail​ure to properly verify the complaint de​prived the district court of jurisdiction over the money." The court added how​ever, that the appropriate proce​dure was for the court to dismiss the complaint without prejudice and to permit the government to amend its complaint. U.S. v. $84,740 U.S. Currency, 900 F.2d 1402 (9th Cir. 1990).xe "U.S. v. $84,740 U.S. Currency, 900 F.2d 1402 (9th Cir. 1990)."
9th Circuit holds that government's failure to follow statutory pro​cedures re​quired rever​sal of forfeiture. (310) A civil forfeiture must be conducted in accor​dance with 21 U.S.C. §881, which makes U.S. Customs laws applica​ble. If seized pro​perty is valued at less than $100,000, the gov​ernment must post a notice of intent "to forfeit and sell or other​wise dispose" of the property. 19 U.S.C. §1607. Any person claiming an interest in the property may then post a bond in the sum of $5,000 or 10 percent of the value of the property, but not less than $250. 19 U.S.C. §1608. This secures a hear​ing for the claimant as the gov​ernment must then bring a formal forfeiture ac​tion against the property. Only then does the district court have jurisdiction to consider the case under 18 U.S.C. sections 1345 and 1355. Since none of these steps were followed here, the order for​feiting the property was re​versed. U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988).xe "U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988)."
10th Circuit rules civil forfeiture may be brought in district where property is located. (310) Claimant was convicted in Oklahoma of narcotics violations, and the government brought a civil forfeiture action in Kansas against real property situated in that state and alleged to be proceeds of claimant’s crimes. The Tenth Circuit rejected claimant’s jurisdictional challenge to the forfeiture. Even though the underlying criminal conduct supporting the forfeiture occurred in Oklahoma, 28 U.S.C. §1395(a) permits a civil in rem forfeiture to be brought in the district in which the res is found. United States v. One Parcel Property Located Lots 55, 57 and 59, Orienta Park, 210 F.3d 391, (10th Cir., 2000)

10th Circuit notes circuit split, but holds proper venue for Rule 41(e) motion is district where property seized. (310). In U.S. v. Giovanelli, 998 F.2d 116, 118 (2d Cir. 1993), the Second Circuit held that the district court which presided over the underlying criminal proceeding had jurisdiction over a Rule 41(e) motion for return of property brought after the conclusion of the criminal matter, even though the property at issue was seized in a different district. In Thompson v. Covington, 47 F.3d 974, 975 (8th Cir. 1995), the Eighth Circuit went further and ruled that the district court which presided over the criminal matter was the only proper district in which to bring a Rule 41(e) motion. In this case, the Tenth Circuit disagreed, instead concurring with the view of the Fourth Circuit in U.S. v. Garcia, 65 F.3d 17, 20 (4th Cir. 1995), that where the underlying criminal proceeding has concluded the proper venue for a Rule 41(e) motion is the district in which the property was seized. Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999).xe "Clymore v. U.S., 164 F.3d 569 (10th Cir. 1999)."
10th Circuit holds court obtained in person​am jurisdiction over trust when it responded to government's default motion. (310) The government brought a forfeiture action in Colorado against real property in New Mexico. It alleged the property was purchased in furtherance of a money laundering scheme by Austin, who was indicted in Colorado. Legal title was held by a business trust, and Austin was allegedly the trust's alter ego. After finding no in rem jurisdiction over the property, the 10th Circuit considered whether the court had personal jurisdiction over the trust, so it could adjudicate the rights of the government in the property as against the trust. The appellate court found that the court's exercise of jurisdiction over Austin in the criminal proceeding did not automatically confer personal jurisdiction in the related civil proceeding. However, the trust submitted itself to the jurisdiction of the court when it responded to the government's amended motion for default. This was a defensive move that triggered the provisions of Rule 12(h), since the trust failed to object to the court's jurisdiction in its response to the motion. U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994).xe "U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994)."
10th Circuit holds that §981(h) does not authorize nationwide service of process. (310) In Colorado, the government brought a forfeiture action against real property in New Mexico under 18 U.S.C. §981, 1341, 1343, and 1956, alleging the property was purchased in furtherance of a money laundering scheme by Austin, who was indicted in Colorado. Legal title to the property was held by a business trust, and Austin was allegedly the trust's alter ego. The 10th Circuit held that the Colorado federal court lacked in rem jurisdiction over the New Mexico property. Section 981(h), which gives venue in the district where the defendant owning such property is found, did not give the Colorado court jurisdiction. To exercise jurisdiction over the property, the court must be able to execute service of process on it. The district court could not execute service of process outside Colorado unless some federal statute authorized the court to do so. Section 981(h) does not provide for nationwide service of process. The amendment of 28 U.S.C. §1355 in 1992 did not retroactively give the district court jurisdiction. Because the court lacked jurisdiction over the property, the court erred in entering a forfeiture judgment. U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994).xe "U.S. v. 51 Pieces of Real Property, 17 F.3d 1306 (10th Cir. 1994)."
10th Circuit holds that mere filing of forfei​ture claim does not divest district court of ju​risdiction to hear Rule 41(e) motion. (310) Due to the importance of giv​ing notice to po​tential claim​ants, the 10th Circuit held that an administrative forfeiture proceeding is not actually initiated until the government has pub​lished notice of the seizure and its intent to seek for​feiture. The district court had jurisdic​tion to entertain motions to return illegally seized property un​der Rule 41(e) until that notice was pub​lished. Thus the district court properly exercised Rule 41(e) jurisdiction over the seized currency. The notice was not pub​lished until two months after the 41(e) mo​tion was filed and one week after it was heard. The case was re​mand​ed to the district court to de​termine whether the defendant suffered ir​reparable injury under Rule 41(e). Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988).xe "Floyd v. U.S., 860 F.2d 999 (10th Cir. 1988)."
11th Circuit holds that sale of res and disbursal of all proceeds to priority claimants deprived it of jurisdiction. (310) Claimants appealed the dismissal of their motion to set aside a default judgment of forfeiture against their residence. The 11th Circuit held that the sale of the res and the disbursal of all proceeds to undisputed prior claimants deprived it of jurisdiction. In Republic National Bank v. U.S., 113 S.Ct. 554 (1992), the Supreme Court held that continued possession was not necessary to maintain jurisdiction over an in rem forfeiture. However, there is an exception for a "useless" judgment, where control over the res is lost and the judgment will not have any effect whatsoever. The exception does not apply where the government possesses the res in another form or possesses a substitute res, such as sale proceeds. But here, all of the sale proceeds were disbursed to priority claimants. Claimants could neither have their home restored to them nor acquire any proceeds from that sale should they obtain a judgment in their favor. Therefore, a judgment for claimants would be useless, and the appellate court lacked jurisdiction to consider claimants' appeal. U.S. v. One Parcel of Real Estate at 3262 SW 141 Avenue, Miami, Dade County, Florida, 33 F.3d 1299 (11th Cir. 1994).xe "U.S. v. One Parcel of Real Estate at 3262 SW 141 Avenue, Miami, Dade County, Florida, 33 F.3d 1299 (11th Cir. 1994)."
11th Circuit holds failure to request stay or post bond, combined with sale of forfeited property, deprived it of jurisdiction. (310) In a civil forfeiture ac​tion against prop​erty jointly owned by claimant and her hus​band, the dis​trict court en​tered a forfeiture order in favor of the gov​ernment. Claimant filed a timely notice of appeal, but failed to seek a stay of the district court's order. Claimant did file a lis pen​dens against the prop​erty. Shortly after the 10-day auto​matic stay expired, the property was sold by the U.S. Mar​shal. The 11th Circuit held that the fail​ure to request a stay or post a super​sedeas bond, combined with the subse​quent sale of the property under court order to a third party, de​prived the ap​pellate court of in rem jurisdic​tion. The fil​ing of a notice of lis pendens did nothing to al​ter this out​come. Lis pendens is merely a notice of pend​ing liti​gation. It in​formed prospec​tive purchasers that they should look to the litigation to de​termine when and if it was safe to pur​chase the property. Here, the district court's or​der specifically gave the government the right to dispose of the property af​ter the ex​piration of the au​tomatic stay. U.S. v. Certain Real and Per​sonal Prop​erty Belonging to Ronald Jerome Hayes, 943 F.2d 1292 (11th Cir. 1991).xe "U.S. v. Certain Real and Per​sonal Prop​erty Belonging to Ronald Jerome Hayes, 943 F.2d 1292 (11th Cir. 1991)."
11th Circuit holds that release of property by U.S. Mar​shal does not defeat in rem jurisdic​tion. (310) The dis​trict court found no grounds to forfeit the bulldozer and or​dered it re​turned to the claimant. The government's mo​tion for a stay pending appeal was denied after the claimant filed an affi​davit stating that he would not re​move the "dozer" from the Northern District of Alabama so long as there were any pro​ceedings pending in the case. The 11th Circuit held that "absent any claim that the dozer is not within the court's ju​risdiction, we find in rem jurisdiction over it." The fact that the "dozer" had been released from the Mar​shal's custody did not de​prive the court of ter​ritorial jurisdiction. U.S. v. Four Parcels of Real Property, 893 F.2d 1245 (11th Cir. 1990).xe "U.S. v. Four Parcels of Real Property, 893 F.2d 1245 (11th Cir. 1990)."
D.C. Circuit holds that criminal court has no jurisdic​tion to return property once civil for​feiture proceedings begin. (310) Claimant was arrested and indicted on drug charges, and filed a motion under Rule 41(e), Fed. R. Crim. P. for the return of currency and jewelry found at the time of his arrest. During the pendency of the criminal proceeding and before any ac​tion had been taken on the Rule 41(e) mo​tion, claimant received no​tice from the DEA that it intended to seek forfeiture of the currency and jewelry. Claimant pled guilty, and at his sen​tencing hearing the district court denied the Rule 41(e) motion, finding that it was not the proper forum in which to seek return of the prop​erty since the DEA had ini​ti​ated forfeiture proceedings, The D.C. Circuit agreed, holding that the govern​ment's initi​ation of for​feiture proceedings preempted the dis​trict court's juris​dic​tion to hear claimant's post-con​vic​tion Rule 41(e) claim. The D.C. Circuit also re​jected claim​ant's argu​ment that the govern​ment violated the dou​ble jeo​pardy clause when it initiated a civil forfeiture ac​tion after the conclusion of his criminal proceeding, since forfeiture statutes are civil in nature, not puni​tive. U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990).xe "U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990)."
Federal Circuit holds Court of Claims lacks juris​diction over forfeiture challenge. (310) The DEA administratively forfeited $132,349 in cash and savings bonds following seizure by Mississippi state officers. Plaintiff brought an action in the Court of Federal Claims seeking compensation for an alleged wrongful seizure and forfeiture without due process. The Federal Circuit affirmed the conclusion of the Court of Claims that it lacked subject matter jurisdiction over the action. There was no jurisdiction to hear plaintiff’s due process or wrongful seizure claims under the Fifth Amendment. And while a federal district court has general federal question jurisdiction that would permit it to review the agency’s actions and grant relief pursuant to the Administrative Procedure Act (APA), 5 U.S.C. §701-706, the Court of Claims has no such jurisdiction. Finally, the Court of Claims had no jurisdiction under the Little Tucker Act, 28 U.S.C. §1491, to resolve plaintiff’s claim as an unlawful exaction. Crocker v. U.S., 125 F.3d 1475 (Fed. Cir. 1997)xe "Crocker v. U.S., 125 F.3d 1475 (Fed. Cir. 1997)"
California district court holds that doctrine of prior exclusive jurisdiction applies to both in rem and quasi in rem actions. (310) United States filed a civil forfeiture action in rem alleging that claimant had transported in interstate commerce a painting she knew had been confiscated by Nazis from its Jewish owner during World War II. The owner’s heir filed a cross-complaint for replevin, declaratory relief, and constructive trust. The claimant moved to dismiss the government’s complaint, to transfer the action to the Illinois district court, and to dismiss the cross-complaint. The Central District of California district court held that federal quiet title actions, which did not determine interests in specific property as against the whole world, but are brought against defendant personally, are quasi in rem actions; thus, the parties’ interests in property serve as the basis of jurisdiction. This holding discusses the doctrine of prior exclusive jurisdiction that applies to both in rem and quasi in rem jurisdiction. The doctrine of prior exclusive jurisdiction prohibits a court from assuming in rem jurisdiction over res that is already under in rem jurisdiction of another court. The doctrine of prior exclusive jurisdiction applies when a state and federal court are both attempting to assert jurisdiction, or when two federal courts are attempting to assert jurisdiction. The district court noted that in order for a court to exercise jurisdiction over property in a federal quiet title action, property must be in the dominion and control of the court. Property is brought under the dominion and control of a court through arrest of the property. The Central District of California district court held that the district court in which the claimant filed a federal quiet title action did not obtain prior jurisdiction over the dispute regarding ownership of the painting to the exclusion of the court that subsequently seized the painting in connection with the government’s in rem civil forfeiture action, where process had not been made in the prior action and no efforts were made to seize the painting or deposit the painting with the court in the quiet title action. Furthermore, the Central District of California district court noted, the first-to-file rule may not be invoked if there is evidence of bad faith, anticipatory suit and forum shopping. Thus, the Central District of California district court held that the first-to-file rule did not require transfer of the government’s civil forfeiture action from California to Illinois. Even though the claimant had filed a federal quiet title action in Illinois before the government filed suit in California, the government was not a party to the Illinois suit and the Illinois court did not have jurisdiction over the painting. Claimant’s motion to dismiss denied, motion to transfer denied, and motion to dismiss heir’s cross-claim denied. U.S. v. One Oil Painting Entitled “Femme En Blanc” by Pablo Picasso, 2005 WL 736705 (C.D. Cal., Mar. 31, 2005).

Florida district court denies motion to quash warrant of arrest in rem for foreign bank account because 28 U.S.C. §1355(b) gives court jurisdiction over foreign property and demonstrated cooperation by Bermuda government sufficient to give rise to constructive control over account. (310) The government executed seizure warrants on accounts held in various financial institutions, and filed a complaint for forfeiture alleging the funds were derived from illegal sales of pharmaceuticals over the Internet. The government filed an application for a warrant of arrest in rem for the “Butterfield Account” held in Bermuda, attaching an affidavit from an FBI case agent. Claimant Jive filed a motion to quash the warrant, claiming the government had failed to demonstrate (1) that it could effectuate service of process on the res; (2) that it could obtain actual or constructive control of the res; and (3) that any judgment entered would be enforceable against the account. Supplemental Rule G (3)(c)(iv) for Admiralty or Maritime Claims states that if executing a warrant on property outside the United States is required, the warrant may be transmitted to an appropriate authority for serving process where the property is located. Jive first argued that there was no indication that the Bermuda government would recognize the validity of the arrest warrant. However, the court held that this is not a legitimate basis for denying issuance of the warrant, because the advisory committee's notes on Supplemental Rule G note the that transmission of the warrant to an appropriate authority does not ensure that the warrant will be executed, and does not require the court to determine ahead of time that the Bermuda government will execute the warrant. Second, prior to 1992, the statute that establishes federal jurisdiction over civil forfeiture actions, 28 U.S.C. §1355, only provided district courts with subject-matter jurisdiction over forfeiture proceedings commenced pursuant to the laws of the United States, and did not allow the district court to issue process against property located outside its district. In response to these limits, Congress in 1992 added Section 1355(b), which provides that whenever property subject to forfeiture is located in a foreign country, or has been detained or seized pursuant to legal process or competent authority of a foreign government, an action may be brought in the U.S. To permit a district court to effect service outside its district, Congress enacted Section 1355(d), which provides that any court with jurisdiction over a forfeiture action under subsection (b) may issue process to bring the property before the court. The court found demonstrated cooperation by the Bermuda government sufficient to give rise to constructive control over the Butterfield Account, since Bermuda issued an order restraining the account, solely based on information provided by the U.S., and it did so without a request by the U.S. government. Moreover, the court noted that other circuits have held that Section 1355 grants jurisdiction to issue an arrest warrant regarding assets located in a foreign country regardless of the cooperation of the foreign government. Finally, Article III of the U.S. Constitution requires that it must be likely, as opposed to merely speculative, that the injury claimed by the plaintiff will be redressed by a favorable decision by the court. Jive contended that the government did not make a sufficient showing that the Bermuda government would enforce the warrant of arrest in rem, and therefore the court lacked constitutional authority to issue it. However, Jive did not provide any case law in which a court had declined to issue a warrant of arrest in rem due to justiciability concerns. Moreover, Bermuda's cooperation suggested that the warrant would be enforced. U.S. v. Funds Described in "Attachment A'' to Complaint for Forfeiture, 2007 WL 1877675 (M.D. Fla. 2007) (June 27, 2007). 

Massachusetts District Court dismisses action against foreign banks for want of personal jurisdiction. (310) The government obtained an order forfeiting certain bank accounts of a money launderer pursuant to the RICO forfeiture statute, 18 U.S.C. §1963. These accounts contained over $7 million dollars and were located in banks located and incorporated on the Island of Antigua. Following entry of the forfeiture order, the banks turned $5 million over the government of Antigua and kept $2 million for themselves. They surrendered nothing to the United States. The U.S. brought an action against the banks in Massachusetts federal district court for breach of contract, unjust enrichment, and conversion. The court dismissed the case for want of personal jurisdiction, refusing even to allow the government discovery on the issue of the banks’ contacts with the United States. The banks apparently had neither assets, employees, nor business in Massachu​setts, and thus the Massachusetts long-arm statute did not apply. Nor was the government able to establish jurisdiction on the strength of the banks contacts with the U.S. as a whole under Fed. R. Civ. P. 4(k)(2). The court dismissed the case, and the banks kept the swag. U.S. v. Swiss American Bank, Ltd., 23 F.Supp.2d 130 (D. Mass. 1998).xe "U.S. v. Swiss American Bank, Ltd., 23 F.Supp.2d 130 (D. Mass. 1998)."
New York District Court holds bank need not be a victim for bank fraud forfeiture statute to apply. (310) The government sought civil forfeiture of funds alleged to be the proceeds of an international fraud scheme which were wire transferred to a New York bank account maintained by Merrill Lynch. The action was brought pursuant to 18 U.S.C. §981(a)(1)(c), which mandates forfeiture of funds traceable to violations of 18 U.S.C. §1343 “affecting a financial institution.” Claimant argued that the statutory language required that a financial institution must itself be a victim of fraud, and that the case should be dismissed because neither Merrill Lynch nor any other financial institution was victimized. The district court declined to interpret the statute so narrowly, holding that Merrill Lynch was “affected” within the meaning of the statute when it was forced to file an interpleader action to resolve competing claims against the money constituting the res of the forfeiture action. U.S. v. Approximately $25,829,681.80 in Funds, 1999 WL 1080370 (S.D. N.Y. 1999) (not reported in F.Supp.).xe "U.S. v. Approximately $25,829,681.80 in Funds, 1999 WL 1080370 (S.D. N.Y. 1999) (not reported in F.Supp.)."
New York District Court rejects challenge to FCC forfeiture regulations. (310) Operators of an un​licensed low power radio station brought suit against the Federal Communications Commission (FCC) and other governmental defendants challenging the constitutional​ity of certain provisions of the Federal Communica​tions Act of 1934, 47 U.S.C. §301, et seq., including its for​feiture provisions. The district court noted that it had jurisdiction over forfeiture claims, as well as over chal​lenges to the facial validity of the statute. However, as to attacks on FCC policies and regulations governing forfeiture (and other matters), the court lacked subject matter jurisdiction. In addition, these plaintiffs had no standing because, although one FCC official allegedly threatened forfeiture, no seizure or forfeiture action was actually undertaken and thus plaintiffs suffered no “injury in fact.” Free Speech v. Reno, 1999 WL 147743 (S.D.N.Y. 1999) (not reported in F.Supp.).xe "Free Speech v. Reno, 1999 WL 147743 (S.D.N.Y. 1999) (not reported in F.Supp.)."
New York District Court rules civil forfeiture claimants waive jurisdictional defenses not raised in answer. (310) The government filed an in rem forfeiture action against the contents of certain bank accounts alleged to contain the proceeds of an investment fraud scheme. Numerous claimants filed claims to the res, which totaled more than $11 million. Two groups of claimants filed answers to the government’s complaint, but failed to assert lack of personal jurisdiction as a defense. The district court ruled that the Federal Rules of Civil Procedure apply in civil forfeiture actions so long as they are not inconsistent with the Supplemental Admiralty Rules. Since the Supplemental Rules do not specify when defenses must be raised, Fed. R. Civ. P. 12 governs. Rule 12 provides that the defense of lack of personal jurisdiction must be raised in a party’s first motion or responsive pleading or it will be waived. As the claimants here did not raise personal jurisdiction in their answers, the defense is waived. U.S. v. All Right, Title and Interest in Accounts at Morgan Guaranty Trust Co. of New York, 1997 WL 220309 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "U.S. v. All Right, Title and Interest in Accounts at Morgan Guaranty Trust Co. of New York, 1997 WL 220309 (S.D.N.Y. 1997) (not reported in F.Supp.)."
Pennsylvania district court finds evidentiary hearing is needed regarding claimant’s contention that he did not receive adequate notice of seizure, and as to other property dismisses without prejudice instead of transferring to another district. (310) The claimant filed a Rule 41 motion for return of property seized by the DEA while executing a search warrant in his California home, and the court construed his claim under 18 U.S.C. §983(e)(1) as the exclusive remedy to set aside a declaration of forfeiture under a civil forfeiture statute. The court found that this right is founded on the Due Process Clause of the Fifth Amendment, which provides individuals whose property interests are at stake with a guarantee of notice and an opportunity to be heard. The claimant argued that he was entitled to the return of his computer equipment that was administratively forfeited because the notice given by the government regarding forfeiture of this property was inadequate. The government showed that it attempted to apprise the claimant of these proceedings by sending written notice by certified mail to his former residence and the prison in which he was then incarcerated, as well as by publishing notice in the Wall Street Journal. However, the government presented no evidence of the procedures employed by the Federal Detention Center to ensure that mail is conveyed from the prison to the prisoners. Without such information, the court was unable to determine whether the government's notice was “reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections.” Thus, the court granted an evidentiary hearing as to the computer equipment to develop the record on this issue. As to the other property, however, the court found that venue was not in Pennsylvania, although transfer under 28 U.S.C. §1406(a) is proper only if it is “in the interest of justice.” The Supreme Court has held that transfer in lieu of dismissal is appropriate when dismissal will penalize the plaintiff by subjecting him to “justice-defeating technicalities,” such as the impending expiration of a statute of limitations. Dismissal is appropriate when there is no threat of a procedural bar to plaintiff's cause of action, when the parties are commercially sophisticated and familiar with the forms of litigation, and when there was nothing obscure about the location of the proper forum for the case. Thus, the court dismissed the claimant’s motion without prejudice as to the other seized property with the expectation that he would file his motion in the proper court. U.S. v. Weimer, 2006 WL 562554 (E.D.Pa. 2006) (March 7, 2006).

Texas District Court says APA waives sovereign immunity if defective notice is alleged. (310) In approximately 1991, DEA agents seized four parcels of cash totaling over $225,000 during an investigation which led to plaintiff’s incarceration on drug charges. The agency administratively forfeited the money, but did not provide notice to plaintiff. Five or six years after the seizures, plaintiff filed from his prison cell this civil action against the U.S. government, the DEA, and two DEA agents alleging various violations of his rights and seeking return of the money. The government defended by asserting sovereign immunity and claiming that the district court had no jurisdiction. The court found that the Administrative Procedure Act, 5 U.S.C. §702, waives sovereign immunity to the extent that plaintiff asserts a due process violation based on lack of proper notice. Here, the DEA provided no notice of forfeiture to plaintiff, and the court found that plaintiff had sufficient interest in the money to establish standing. Kadonsky v. U.S., 1997 WL 457516 (N.D. Tex. 1997) (not reported in F.Supp.).xe "Kadonsky v. U.S., 1997 WL 457516 (N.D. Tex. 1997) (not reported in F.Supp.)."
Court of Claims says it lacks subject matter jurisdiction over challenge to forfeitures. (310) Plaintiff pled guilty to marijuana trafficking and did not contest associated 1991 judicial and administrative forfeitures of $201,817 in cash, a motor home, and other property. In 1996 he brought an action in the U.S. Court of Federal Claims seeking return of all his property. The court found that it lacked subject matter jurisdiction: (1) The Tucker Act, 28 U.S.C. §1491(a)(1), creates a cause of action where a plaintiff seeks payment under a “money-mandating” provision of the constitution, a statute, or a regulation. Plaintiff alleged the forfeitures here violated the Double Jeopardy and Takings Clauses of the 5th Amendment, and the Excessive Fines Clause of the 8th Amendment, none of which are “money mandating.” (2) Plaintiff alleged that the forfeitures were “illegal exactions,” but this claim could not be maintained while two valid forfeiture judgments were extant. A precondi​tion to establishing such a claim is reversal of the judgments. (3) Plaintiff’s claims are barred by res judicata because of the prior adjudication of the judicial and administrative forfeitures. Bernaugh v. U.S., 38 Fed.Cl. 538 (Ct.Cl. 1997).
