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Second Circuit denies attorney fees under either CAFRA or EAJA because of competing claimants for same money and government’s litigation was substantially justified. (860) A dispute arose from the disposition of several hundred thousand dollars that nearly 80 Pakistanis wished to transfer from New York to Pakistan, and their decision not to entrust their funds to the international banking system but rather to three couriers. The couriers were convicted under the bulk cash smuggling provision of the USA PATRIOT Act. The district court concluded that the government could forfeit 50% of the funds owned by the couriers without violating the Excessive Fines Clause of the Eighth Amendment, and the remaining money was returned to its owners. However, the court denied their attorney fee requests in the amount of $157,884.81, a little under a third of the total amount seized from the convicted claimants. The district court concluded that the attorneys could not obtain fees for their work on behalf of the claimants because there were “competing claims” to the same property within the meaning of 28 U.S.C. §2465(b)(2)(C)(ii), and that they could not obtain fees for their work on behalf of the convicted couriers because the government had been “substantially justified” in seeking forfeiture of the convicted claimants' money, or, in the alternative, because CAFRA preempted the Equal Access to Justice Act (“EAJA”), and because CAFRA does not apply if the claimant is convicted of a crime for which the interest of the claimant in the property was subject to forfeiture under a Federal criminal forfeiture law, pursuant to 28 U.S.C. §2465(b)(2)(B). On appeal, the claimants argued that the bulk cash seized from the convicted claimants is not the “same property” within the meaning of the multiple claims exception (because each dollar bill is a discrete parcel of property) and even if it is, the government did not comply with the four predicates to the exception. The Second Circuit disagreed. First, claims need not be “competing” to relate to the same property, and the exception also applies where the same property is a pool of fungible currency that matches or exceeds the multiple but non-exclusive claims lodged against it. Second, the government prevailed in obtaining forfeiture with respect to one or more of the other claims, and the government did not cause the claimants to incur additional fees. Third, the government and the claimant have an interest in a rule that allows the government some time to investigate the situation to determine whether it may return the money without formal proceedings, and the government acted promptly to recognize claims under the circumstances. The court further held that the EAJA and CAFRA are irreconcilably at odds, since section 2465(b)(2)(A) expressly and unequivocally provides that “[t]he United States shall not be required to ... make any other payments to the claimant not specifically authorized by this subsection.” Thus, CAFRA is exclusive of all other remedies. Since the claimants are not entitled to fees under CAFRA for their work on behalf of the convicted claimants, they cannot obtain through the backdoor of the EAJA what Congress has forbidden them to obtain through the front door of CAFRA. U.S. v. Khan, 2007 WL 2283505 (2d Cir. 2007) (August 10, 2007).
3rd Circuit finds local prosecutors not entitled to qualified immunity for retaining seized property after release order. (860) Bucks County, Pennsylvania, law enforcement officers seized real and personal property from plaintiffs and sought its forfeiture under state law as drug proceeds and facilitating property. A state jury found that most of the seized property had not been used to facilitate a narcotics offense and therefore had been unlawfully seized. Despite a court order commanding that they do so, the Bucks County prosecutors in charge of the case failed to return the property for roughly a year thereafter. Plaintiffs brought an action under 42 U.S.C. §983 against the county and the individual prosecutors. The Third Circuit upheld dismissal against the county because plaintiffs presented no evidence showing that the delays resulted from the county’s “deliberately in​different failure to train its officers.” The court found that the individual prosecutors were absolutely immune from suit for their actions in filing an in rem complaint or obtaining a seizure warrant. However, the court concluded that summary judgment on ground of qualified immunity should not have been granted to the prosecutors for claims arising from their inaction after entry of the return order. The court of appeals found it “incomprehensible” that they would not have recognized their duty of timely compliance with such an order. Reitz v. County of Bucks, 125 F.3d 139 (3d Cir. 1997).xe "Reitz v. County of Bucks, 125 F.3d 139 (3d Cir. 1997)."
3rd Circuit determines extent of prosecu​tor's im​munity for actions in civil forfei​ture case. (860) Plaintiffs filed a claim against an Assistant U.S. At​torney and sev​eral DEA agents claiming that the seizure of plaintiffs' corporation vio​lated plaintiffs' con​stitutional rights. The 3rd Circuit held that the prosecutor was subject to absolute im​munity for initi​ating the com​plaint, applying for the seizure war​rant, and for his ac​tions and statement before the judge in sup​port of the complaint and seizure war​rant. However, the prosecu​tor's manage​ment of and negotia​tions con​cerning the return of the seized property, including his de​mand for a release from per​sonal liability, were not directly re​lated to the ju​dicial pro​cess. Here, the prose​cutor was acting in an administrative ca​pacity, and thus was only en​titled to quali​fied immunity. With respect to the al​legedly false state​ments the prosecutor made to the press and public, talking to the press is at best an adminis​trative function and there​fore the prosecutor was only entitled to qualified im​munity. The appellate court found that sup​plementation of the record was neces​sary for the district court to resolve the qualified im​munity of the prosecutor and the DEA agents. Schrob v. Catterson, 948 F.2d 1402 (3d Cir. 1991).xe "Schrob v. Catterson, 948 F.2d 1402 (3d Cir. 1991)."
3rd Circuit holds forfeiture of property subject to mandatory stay is not fraudulent conveyance. (840) Debtor was convicted of fraud and money laundering, sentenced, and ordered to pay $1,7 million in restitution. A preliminary order of criminal forfeiture against debtor’s residence was entered. Debtor filed for Chapter 7 bankruptcy protection and an automatic stay was entered. The government filed a judgment lien against the real estate. Debtor sued, claiming that the forfeiture order was a fraudulent transfer pursuant to 11 U.S.C. §548. The Third Circuit held that there was no evidence to support debtor’s allegation that the forfeiture order was obtained by “actual fraud” in the form of perjured testimony. Under the doctrine of relation back, the government’s title to the property vested at time of judgment and related back to the commission of the underlying offenses. There could be no fraudulent transfer of property in which debtor had no legal interest. In re: Rashid, 210 F.3d 201, (3d Cir. 2000) xe "In re\: Rashid, __ F.3d __, 2000 WL 382727 (3d Cir. April 14, 2000) No. 98-1719."

xe "Clanton v. DEA, __ F.3d __, 2000 WL 350264 (10th Cir. April 5, 2000) No. 99-9521 (unpublished disposition)."
3rd Circuit holds government not liable for damages for filing forfeiture lien in violation of the mandatory stay. (840) The debtor was convicted of fraud and money laundering, sentenced, and ordered to pay $1.7 million in restitution. The court also entered a preliminary order of criminal forfeiture against debtor’s residence. Debtor filed for Chapter 7 bankruptcy protection, and an automatic stay was entered. The government filed a judgment lien against the real estate. Debtor sued, claiming the United States should pay damages for imposing the lien in violation of the mandatory stay. The government conceded that debtor had some legally cognizable interest in the property until the entry of the final judgment of forfeiture, and thus that the filing of the judgment lien was improper under 11 U.S.C. §362(a). Nonetheless, debtor was not entitled to damages because he could show no injury arising from the lien. During the period the lien was in effect, debtor was imprisoned and could not have used the property. Once the final forfeiture order entered, ownership of the property vested in the government as of the date of the wrongdoing. Thus, the debtor was ultimately deprived of nothing in which he had a legal interest. In re: Rashid, 210 F.3d 201, (3d Cir. 2000) xe "In re\: Rashid, __ F.3d __, 2000 WL 382727 (3d Cir. April 14, 2000) No. 98-1719."
4th Circuit finds sheriff’s deputies entitled to qualified immunity. (860) South Carolina sheriff’s deputies were investigating car dealers who aided drug dealers in laundering money by selling cars for cash and narcotics. They sent a wired informant to the dealership where defendant worked as a salesman and recorded him agreeing to accept apparent drug money in payment for the car and to title the car in a false nominee to prevent forfeiture of the vehicle. The deputies then obtained a warrant for defendant’s arrest. Defendant was convicted of state money laundering charges, but his conviction was reversed by the South Carolina Supreme Court because the money he accepted was not actually drug money, but came from the Sheriff’s Department. Defendant brought suit under 42 U.S.C. §1983 for false arrest, malicious prosecution, and illegal search. The Fourth Circuit found the deputies were entitled to qualified immunity. The deputies could not have committed a tort of false arrest because they were acting pursuant to a facially valid arrest warrant. Nor is a search incident to arrest on a warrant improper. Defendant’s arrest and prosecution were supported by probable cause. The deputies cannot be held responsible for failing to foresee that the conviction would be reversed on a narrow question of statutory interpretation. The case was remanded with instructions to dismiss on the ground of qualified immunity. Porterfield v. Lott, 156 F.3d 563 (4th Cir. 1998).xe "Porterfield v. Lott, 156 F.3d 563 (4th Cir. 1998)."
4th Circuit holds that prosecutor had abso​lute immu​nity from damages for error in freezing attorney's ac​count. (860) The prose​cutor in a forfeiture proceeding failed to dis​tinguish the defendant's investment account from the defendant’s attorney’s account, and erroneously froze the attorney's account. The 4th Circuit held that inasmuch as the de​fendants had already been indicted, the prosecutor was exercising his tra​dition prosecution function, and was beyond the investigation stage. Thus he was entitled to absolute immunity in this civil suit, rather than qualified immunity. Ehrlich v. Guiliani, 910 F.2d 1220 (4th Cir. 1990).xe "Ehrlich v. Guiliani, 910 F.2d 1220 (4th Cir. 1990)."
5th Circuit considers illegally-obtained evidence in evaluating immunity claim in ( 1983 action. (860) A Dallas police officer seized a vehicle based on his belief that it was produced by an illegal “chop shop.” When it was later established that the officer was wrong, the owners of the vehicle sued the officer under 42 U.S.C. §1983, claiming violations of their right against unreasonable searches and seizures. The officer claimed qualified immunity. The Fifth Circuit assumed arguendo that some of the information upon which the seizure was based was unlawfully obtained. It concluded, however, that the deterrence rationale that justifies excluding unlawfully obtained evidence in both criminal prosecu​tions and forfeiture actions did not apply in evaluating the reasonableness of an officer’s conduct in a ( 1983 action. The court found that the officer was reasonable in believing that the seized vehicle was involved in illegality. Therefore, the suit was barred by the doctrine of qualified immunity. Wren v. Towe, 130 F.3d 1154 (5th Cir. 1997).xe "Wren v. Towe, 130 F.3d 1154 (5th Cir. 1997)."
6th Circuit holds state judge absolutely immune from suit for ex parte communica​tions about forfeiture. (860) In an effort to shut down several nightclubs featuring nude dancing, Tennessee state officials brought public nuisance and forfeiture actions against the clubs and their operators. The club owners sued the state judge under 42 U.S.C. §1983 because he allegedly met ex parte with state prosecutors before the suits were filed to give them advice on how to draft pleadings so as to ensure issuance of ex parte orders to close the clubs. The Sixth Circuit held that the judge enjoyed absolute judicial immunity for his actions. Even if he made “procedural errors” by holding ex parte meetings, his actions were nonetheless taken in his judicial capacity. Moreover, as a judge of the court with jurisdiction over public nuisance actions, he was not acting “in the complete absence of all jurisdiction.” Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000).xe "Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000)."
6th Circuit finds prosecutors who file civil forfeitures enjoy absolute immunity, unless they verify pleadings. (860) Tennessee state officials brought public nuisance and forfeiture actions against nude dancing clubs and their operators. The owners sued several prosecutors who participated in bringing the nuisance and forfeiture cases and obtaining restraining orders against the clubs. The Sixth Circuit ruled that prosecutors are protected by absolute immunity “when their duties are functionally analogous to those of a prosecutor’s, regardless of whether those duties are performed in the course of a civil or criminal action.” Quoting, Schrob v. Catterson, 948 F.2d 1402, 1411 (3d Cir. 1991). The court concluded that preparing civil forfeiture pleadings and acting as an advocate in civil forfeiture proceedings are proper parts of a prosecutor’s role, thus entitling a prosecutor to absolute immunity for performing them. However, the court declined to dismiss the plaintiff’s action against one prosecutor who verified the public nuisance and forfeiture complaints by swearing to the accuracy of the pleadings’ factual allegations. Immunity for this activity is only qualified. Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000).xe "Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000)."
6th Circuit holds state judge absolutely immune from suit for ex parte communi​cations about forfeiture. (860) In an effort to shut down several nightclubs featuring nude dancing, Tennessee state officials brought public nuisance and forfeiture actions against the clubs and their operators. The club owners sued the state judge under 42 U.S.C. §1983 because he allegedly met ex parte with state prosecutors before the suits were filed to give them advice on how to draft pleadings so as to ensure issuance of ex parte orders to close the clubs. The Sixth Circuit held that the judge enjoyed absolute judicial immunity for his actions. Even if he made “procedural errors” by holding ex parte meetings, his actions were nonetheless taken in his judicial capacity. Moreover, as a judge of the court with jurisdiction over public nuisance actions, he was not acting “in the complete absence of all jurisdiction.” Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000).xe "Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000)."
6th Circuit finds prosecutors who file civil forfeitures enjoy absolute immunity, unless they verify pleadings. (860) Tennessee state officials brought public nuisance and forfeiture actions against nude dancing clubs and their operators. The owners sued several prosecutors who participated in bringing the nuisance and forfeiture cases and obtaining restraining orders against the clubs. The Sixth Circuit ruled that prosecutors are protected by absolute immunity “when their duties are functionally analogous to those of a prosecutor’s, regardless of whether those duties are performed in the course of a civil or criminal action.” Quoting, Schrob v. Catterson, 948 F.2d 1402, 1411 (3d Cir. 1991). The court concluded that preparing civil forfeiture pleadings and acting as an advocate in civil forfeiture proceedings are proper parts of a prosecutor’s role, thus entitling a prosecutor to absolute immunity for performing them. However, the court declined to dismiss the plaintiff’s action against one prosecutor who verified the public nuisance and forfeiture complaints by swearing to the accuracy of the pleadings’ factual allegations. Immunity for this activity is only qualified. Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000).xe "Cooper v. Parrish, 203 F.3d 937 (6th Cir. 2000)."
6th Circuit finds state prosecutor and judge immune from suit arising out of state forfeiture action. (860) Plaintiff filed a federal civil suit against Michigan state officials who participated in a state civil forfeiture of plaintiff’s money and property following a drunk driving arrest. The court found that plaintiff did receive notice of the state proceedings. In addition, the state judge who presided over the forfeiture action was entitled to judicial immunity from suit. See Mireles v. Waco, 502 U.S. 9, 9-13 (1991). Similarly, the prosecutor who brought the forfeiture action was “performing a quasi-judicial function” and was also immune. Metzger v. Hammersley, 202 F.3d 269 (6th Cir. 1999) (table) (unpublished).xe "Metzger v. Hammersley, 202 F.3d 269 (6th Cir. 1999) (table) (unpublished)."
6th Circuit says statute of limitations on §1983 claim begins running when criminal case dismissed. (860) In 1994, Kentucky police officers conducted a warrantless search of plaintiff’s residence and discovered evidence of marijuana cultivation. The federal government indicted plaintiff and included a criminal forfeiture count against the house. In 1996, the search was ruled unconstitutional, and the government dismissed the case. In 1997, plaintiff brought this action for violation of his civil rights under 42 U.S.C. §1983. The Sixth Circuit held that the suit was properly commenced within the applicable one-year statute of limitations. Where success by a §1983 plaintiff “would necessarily imply the invalidity of a future conviction that might be entered on a future charge,” the statute of limitations does not begin to run until the pending underlying criminal case is dismissed. Shamaeizadeh v. Cunigan, 182 F.3d 391 (6th Cir. 1999).xe "Shamaeizadeh v. Cunigan, 182 F.3d 391 (6th Cir. 1999)."
6th Circuit says lessee of seized automobile has no right to pre-deprivation hearing. (860) Police searched a BMW that was leased by plaintiff, but driven by a friend to whom plaintiff had loaned the car. Upon recovering evidence of illegal gambling, the police seized the vehicle and held it as evidence and for possible forfeiture. Plaintiff sought unsuccessfully to secure return of the car and then filed an action against police and local prosecutors under 42 U.S.C. §1983, alleging, inter alia, denial of a due process right to a pre-deprivation hearing. The Sixth Circuit held that there was no such right because of “the necessity for quick action” in case of easily moveable automobiles, and because plaintiff had adequate avenues of post-deprivation relief available to him under state law which he did not pursue. Summary judgment for the defendants was properly granted. Wagner v. Umpleby, 149 F.3d 1185 (6th Cir. 1998) (table) (unpublished).xe "Wagner v. Umpleby, 149 F.3d 1185 (6th Cir. 1998) (table) (unpublished)."
6th Circuit holds government must pay interest on improperly forfeited cash. (860) The government brought a forfeiture action against illegal gambling proceeds. The Sixth Circuit held that the case was filed beyond the statute of limitations. It ordered return of the funds plus interest. Citing U.S. v. $277,000 U.S. Currency, 69 F.3d 1491, 1493 (9th Cir. 1995), the court rejected the government’s sovereign immunity defense to the payment of such interest. Interest of this sort is “not really typical pre-judgment interest, but an aspect of the seized res, and thus the existing sovereign immunity bar to an award of pre-judgment interest [does] not enter the picture.” U.S. v. $515,060.42 in United States Currency, 152 F.3d 491 (6th Cir. 1998).xe "U.S. v. $515,060.42 in United States Currency, 152 F.3d 491 (6th Cir. 1998)."
Seventh Circuit holds that Congress intended CAFRA amendment to 28 U.S.C. §2680(c), waiving immunity for certain tort suits, to apply only to forfeitures, not to every detention of property. (860) Dahler, a prisoner at the Federal Correctional Institution in Oxford, Wisconsin, claimed that Bureau of Prisons officials lost several pieces of his property after detaining the items in a "shakedown." He sued the government under the Federal Tort Claims Act, 28 U.S.C. §1346(b), to recover the value of those items, but the district court concluded that the government was immune from his suit. According to Dahler, in February 2000, two pairs of tennis shoes, three t-shirts, and one sweatshirt were taken from his cell during a "shakedown" of the prison. He sought to have these items returned, but the prison could find no record of his property. He subsequently filed an administrative tort claim, which the BOP denied in June 2005. That same month, Dahler filed his complaint, under the FTCA, in district court. The district court dismissed his complaint for lack of subject-matter jurisdiction because although the government has waived its sovereign immunity under the FTCA for suits arising from the tortious acts of BOP officials, Congress since enacted the Civil Asset Forfeiture Reform Act of 2000 (CAFRA), which amended the FTCA, 28 U.S.C. §2680(c), which exempts the government from tort liability for claims relating to the seizure of property by certain law enforcement officers. Section 2680(c) provides that the government's waiver of immunity does not apply to any claim arising from the detention of any goods, merchandise, or other property by any law enforcement officer. The government argued that Congress intended "any other law enforcement officer" to be construed broadly to include BOP officials. CAFRA added to §2680(c) an exclusion to the exception which rewaives the government's immunity for certain seizures of property made in connection with asset-forfeiture laws, which reflected Congress' acknowledgment that prior to the CAFRA amendments, officers who had been involved in asset forfeitures, but not necessarily involved in taxation or customs, were immune under §2680(c). The court held that the new language in §2680(c) merely ensures that claims related to property that has been seized for forfeiture are not foreclosed under certain enumerated circumstances. Congress intended the amendment to apply only to forfeitures, not to every detention of property. Section 2680(c) therefore did not divest the district court of jurisdiction over Dahler's complaint, and thus the Court reversed the district court's order dismissing Dahler's complaint for lack of subject-matter jurisdiction. Dahler v. U.S., 473 F.3d 769 (7th Cir. 2007) (Jan. 12, 2007).

7th Circuit approves search of car incident to arrest even though defendant arrested 30 feet away. (860) Milwaukee police officers arrested defendant on a federal warrant shortly after he emerged from his car. They then searched the defendant and the vehicle, finding drugs, drug paraphernalia and cash on the defendant and bullets in the car. The car was administratively forfeited. Defendant brought a civil action for damages against the officers and a variety of other state and federal defendants, alleging an unconstitutional search. The Seventh Circuit found the search of the car proper as incident to the arrest, even though defendant claimed he had locked the car and walked thirty feet away from it at the time of the arrest. The civil rights action was properly dismissed. Grover v. Boyd, 182 F.3d 921 (7th Cir. 1999) (table) (unpublished).xe "Grover v. Boyd, 182 F.3d 921 (7th Cir. 1999) (table) (unpublished)."
7th Circuit lacks jurisdiction to award damages for depreciation of seized property or interest on cost bond. (860) Plaintiff sued the government over allegedly wrongful forfeitures of various items, including a race car. The car was seized in 1991 and the plaintiff posted a claim and cost bond. In 1997, the U.S. Attorney’s Office decided not to pursue the forfeiture and returned the car. Plaintiff argued that the lengthy retention of the vehicle was unlawful and that he was entitled to monetary damages for the depreciation of the car, as well as interest on the claim and cost bond. The Tenth Circuit ruled that no jurisdictional basis exists for such claims. The statutes and regulations mandating expedited procedures in drug cases for seizures of conveyances, e.g., 21 U.S.C. §888 and 21 C.F.R. §1316.97, do not apply because they compel only return of the property, not monetary compensation. Rule 41(e), Fed. R. Crim. P., is inapplicable for the same reason. 28 U.S.C. §1331 is unavailable because it applies only to due process attacks on forfeitures and due process claims were not presented here. Even if there were a jurisdictional basis for these claims, the court found “an expanse of caselaw prohibiting property owners from recovering monetary damages associated with an alleged wrongful seizure or forfeiture.” Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished).xe "Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished)."
7th Circuit permits substitution of U.S. as defendant after certification that employees acted in scope of employment. (860) Plaintiff sued an Assistant U.S. Attorney and an FBI agent for allegedly wrongfully seizing and forfeiting certain property. The United States Attorney certified to the court that the lawyer and the agent were acting within the scope of their employment in the forfeiture activities, and the district court thereupon granted the government’s motion to substitute the United States as sole party defendant. The Seventh Circuit agreed that precisely this result was provided for in the Federal Employee Litigation Reform and Tort Compensation Act of 1988, which amended the Federal Tort Claims Act to extend immunity from liability to federal employees sued for tortious conduct occurring within the scope of their employment. The substitution of parties was proper. Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished).xe "Shea v. U.S., 172 F.3d 53 (7th Cir. 1998) (table) (unpublished)."
7th Circuit declines to dismiss Bivens action against agents who allegedly framed drug defendant. (860) Plaintiff was acquitted of drug charges and the government dismissed the parallel civil forfeiture action against his property. Plaintiff then brought this civil action for violations of his civil rights under Bivens v. Six Known Unnamed Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971). He alleged that federal agents, in effect, framed him by pressuring witnesses to falsely implicate him, preparing false reports, and giving perjured grand jury testimony. In this interlocutory appeal, the Seventh Circuit affirmed denial of the agents’ motions to dismiss on the pleadings. The court held the agents were not absolutely immune because the complaint alleges conduct beyond mere false testimony. See, Briscoe v. LaHue, 460 U.S. 325 (1983). Moreover, because the complaint alleged that the agents arrested defendant and seized his property knowing they lacked probable cause, the doctrine of qualified immunity did not permit dismissal on the pleadings. Finally, the court declined to address defendants’ contention that the certificate of reasonable cause barred any claim of improper seizure issued by the district court under 28 U.S.C. §2465. This contention may be valid, but it is not a claim analogous to immunity from suit which is reviewable on interlocutory appeal. Hammond v. Kunard, 148 F.3d 692 (7th Cir. 1998).xe "Hammond v. Kunard, 148 F.3d 692 (7th Cir. 1998)."
8th Circuit creates circuit split, holds government need not pay interest on improperly seized funds. (860) Minnesota police seized roughly $9,000 in cash from claimant during the investigation that led to his conviction for drug offenses. When the federal government filed a civil forfeiture action against the money a year later, the district court dismissed the case for “unreasonable delay.” The government did not appeal, but claimant sought payment of prejudgment interest in addition to return of the seized principle. The Eighth Circuit noted that prejudgment interest may not be awarded against the U.S. absent an express waiver of sovereign immunity. The court found no indication of such a waiver in the statute governing the return of improperly seized property, 28 U.S.C. §2465, or in the customs statutes incorporated by reference into the drug forfeiture laws. The court noted, but declined to follow, opinions from the Sixth and Ninth Circuits holding that the government must “disgorge benefits” it has received from improperly held assets. See U.S. v. $515,060.42. 152 F.3d 491, 504-06 (6th Cir. 1998), and U.S. v. $277,000 U.S. Currency, 69 F.3d 1491, 1498 (9th Cir. 1998). Said the Eighth Circuit, “Sovereign immunity does not depend upon whether the government benefitted [sic] from its conduct in question. Nor can the no-interest rule be dismissed by labeling the award [claimant] seeks constructive interest, or compensation for his loss of use of the property – ‘the force of the no-interest rule cannot be avoided simply by devising a new name for an old institution.’” U.S. v. $7,990.00 in U.S. Currency, 170 F.3d 843 (8th Cir. 1999).xe "U.S. v. $7,990.00 in U.S. Currency, 170 F.3d 843 (8th Cir. 1999)."
8th Circuit finds patrolman not liable for subjecting arrestee’s money to dog sniff. (860) Plaintiff in this civil action under 42 U.S.C. §1983 alleged violations of his civil rights when a Missouri Highway Patrolman arrested him for speeding, searched his car, and found over $10,000 in cash. The officer called for a drug-sniffing dog. The dog alerted on the money which was turned over to the DEA for forfeiture. The Eighth Circuit found that the stop and arrest for speeding were valid under local law, and therefore a search of the passenger compartment was lawful. It also found no constitutional violation in the dog sniff. The court did not squarely address the question of whether police can use dogs to sniff the belongings of arrestees without any articulable suspicion beyond that created by the arrest itself. It held, however, that this officer had reasonable suspicion that the funds were the product of illegal drug activity because plaintiff was carrying over $10,000 dollars in small denominations and the officer knew that drug couriers often carry large amounts of cash in small denominations. The court also intimated (but did not hold) that a positive canine test for drugs, without more, constitutes probable cause for seizing cash and transferring it to the DEA for forfeiture. The case was remanded with directions that judgment be entered for the patrolman. Conrod v. Davis, 102 F.3d 92 (8th Cir. 1997).xe "Conrod v. Davis, 102 F.3d 92 (8th Cir. 1997)."
 SEQ CHAPTER \h \r 1Ninth Circuit holds that because ATF seizure was not solely for the purpose of forfeiture, government did not waive sovereign immunity from lawsuit based on improper detention of the property. (860)  ATF agents seized a large number of firearms and ammunition from storage spaces rented by Plaintiff. The search warrants authorized federal officers to seize the property as “contraband, evidence of the crime, fruits of the crime, [and/or] instruments of the crime” of trafficking in illegal firearms. When the warrants were executed, Plaintiff was in custody pursuant to federal firearms charges in a separate criminal matter. He was later acquitted. The ATF sent Plaintiff a letter stating that the property was seized by the ATF for forfeiture under the federal criminal firearms provision, and that administrative forfeiture proceedings had commenced. The government then initiated a judicial civil forfeiture action against some of the seized property, Plaintiff opposed, and eventually the parties reached an agreement for a stipulated judgment whereby Plaintiff would pay storage charges for the property and the United States would return all but 50 of the firearms. Plaintiff later submitted a claim to the ATF for $189,881 in damages to the returned firearms. After the ATF denied his claim, Plaintiff filed this action. The government  moved to dismiss based on lack of subject matter jurisdiction because it had not waived sovereign immunity with respect to Plaintiff's claim. Plaintiff appealed the district court’s granting of the motion. The Court first found that the Federal Tort Claims act (“FTCA”) waives sovereign immunity for claims against the federal government arising from torts committed by federal employees, but that certain categories of claims are exempt from the waiver, including “[a]ny claim arising in respect of ... the detention of any goods, merchandise, or other property by any officer of customs or excise or any other law enforcement officer.” This “detention of goods” exception is interpreted broadly and construed strictly in favor of the sovereign. The Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”), however, provided that the waiver of sovereign immunity in 28 U.S.C. §1346(b) applies to damage to property while in the possession of certain government employees, including law enforcement officers, if 1) the property was seized for the purpose of forfeiture, 2) the interest of the claimant was not forfeited, remitted or mitigated, and 3) the claimant was not convicted of a crime relating to the property. This section, 28 U.S.C. §2680(c), canceled the detention of goods exception and restored the waiver of sovereign immunity for certain forfeiture-related seizures. Plaintiff argued that the government had a dual purpose for executing the search warrants: seizure of evidence of a crime and seizure of property for forfeiture. Thus, even if forfeiture was not a reason for the initial seizure, the property was seized for the purpose of forfeiture at a later point so the waiver applies. The government countered that the ATF agents had only law enforcement in mind as the purpose for the initial seizure and that the statutory re-waiver applies only to property seized initially for the purpose of forfeiture, and only to property seized solely for the purpose of forfeiture. The Court agreed with the government's second argument. The fact that the government may have had the possibility of a forfeiture in mind when it seized Plaintiff's property does not detract from the application of the detention of goods exception when criminal investigation was a legitimate purpose of the initial seizure. Thus, the district court lacked jurisdiction over Plaintiff's claim. Foster v. U.S., 2008 WL 1734693 (9th Cir.) (April 16, 2008).

Ninth Circuit holds that plaintiff is entitled to payment of interest on seized currency that is returned to her, even where the government did not file a judicial forfeiture proceeding against the money. (610) (860)  Plaintiff sued the United States and others asserting several claims arising from a search of her residence and the seizure of $75,800 of her savings. Plaintiff had submitted administrative claims contesting the seizure of the money, which the DEA referred to the United States Attorney. After the 90-day statutory period expired, and the government failed to institute a timely judicial forfeiture proceeding or request an extension of time, Plaintiff filed a motion seeking return of the money plus interest. Although the government initially opposed the motion, it returned the money, and Plaintiff withdrew her motion before the district court had a chance to rule on it, and the case was dismissed. The United States never paid interest to Plaintiff on the money for the period during which it held the currency.  In her lawsuit Plaintiff sought interest on the money under CAFRA, the Ninth Circuit’s holding in U.S. v. $277,000, and the Administrative Procedure Act. The district court granted the government’s motion to dismiss her claims for interest with prejudice.  On appeal, the Court said that in $277,000, which predated the enactment of CAFRA by about five years, it held that sovereign immunity does not bar a claim against the United States for interest on wrongfully seized money. In reaching that conclusion, it acknowledged that although the general rule is that interest cannot be recovered in a suit against the government in the absence of an express waiver of sovereign immunity, that rule was applicable to inchoate interest, as an item of damages in a forfeiture action. By contrast, the payment of interest on wrongfully seized money is not a payment of damages, but instead is the disgorgement of a benefit actually and calculably received from an asset that the government has been holding improperly.  As a result, no express waiver of sovereign immunity was necessary, and the plaintiff was entitled to the payment of interest actually or constructively earned by the government during the period the asset was wrongfully held.  The government argued, as the district court held, that Plaintiff is not entitled to interest unless the court orders the government to return the money. However, the Court held that interest earned, whether actually or constructively, is part of the res that must be returned to the owner. Thus, Plaintiff had a right to the interest even in the absence of a court order and, moreover, the right existed in the absence of an express waiver of sovereign immunity. The government’s voluntary return of Plaintiff's money, along with its concession that it did not have a right to the money, obviated the need for a court order to that effect. Under the government's rationale, it could avoid the disgorgement of interest-no matter how long it wrongfully held funds-by voluntarily returning seized money at the very last minute before such an order is entered. The government also argued that CAFRA, as a comprehensive statute governing forfeiture procedures, superseded  $277,000 and does not provide for the return of interest in these circumstances. However, the Court held that it was clear from the statutory text that the interest payment provision of CAFRA, is triggered only when the government institutes civil forfeiture proceedings. Moreover, considering CAFRA’s overall statutory scheme, the Court found the government's position inconsistent, since its failure to file a timely complaint would result in an inability to pursue forfeiture, but would yield the benefit of accrued interest on the improperly seized property, a benefit that only increases if the government refuses to comply with the law and return the property, an irrational result.  Thus, the district court improperly dismissed Plaintiff's claim for interest on the seized money. Carvajal v. U.S., 521 F.3d 1242 (9th Cir. 2008) (April 11, 2008).

9th Circuit rules government must return improperly seized funds plus interest actually earned. (860) A prevailing claimant in the government’s civil in rem action to forfeit currency and computer equipment based on suspected violations of the Bank Secrecy Act, 31 U.S.C. §§5313(a) and 5324, sought return of the cash plus interest. He contended that, pursuant to U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995), he was entitled to interest at the government’s “alternative borrowing rate.” The Ninth Circuit disagreed, finding that where forfeited funds are deposited in an interest-bearing account the government satisfies its obligation to disgorge any benefit accruing from the improper forfeiture if it repays the forfeited funds plus the actual interest accrued during the government’s possession of the money. U.S. v. $133,735.30 Seized from U.S. Bancorp Brokerage Account No. 32130630, 139 F.3d 729 (9th Cir. 1998).xe "U.S. v. $133,735.30 Seized from U.S. Bancorp Brokerage Account No. 32130630, 139 F.3d 729 (9th Cir. 1998)."
9th Circuit says government must pay interest on improperly seized money. (860) The district court ordered $277,000 in cash returned to the claimant "including interest thereon" from the date of seizure. The government appealed, and the Ninth Circuit held that the government is not generally liable for damages or interest prior to judgment, because of sovereign immunity. However, the court also held that "to the extent that the government has profited from use of the property, especially where it has (actually or constructively) earned interest on money, it must disgorge those earnings along with the property itself." The court discussed what happens when money is deposited into the treasury, and how the various asset forfeiture funds are handled. The court emphasized that it was not forcing the government to pay for damage it has done, but was only holding that it "must disgorge benefits that it has actually and calculably received from an asset that it has been holding improperly." U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995).xe "U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995)."
9th Circuit holds lack of hearing before seizure of property violated due process. (860) In U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), the Supreme Court held that the seizure of real property for forfeiture under 21 U.S.C. §881(a)(7) without prior notice and a hearing violates the owner's due process rights. The Ninth Circuit held that Good applies retroactively in U.S. v. Real Property Located at 20832 Big Rock Drive, 51 F.3d 1402, 1405 (9th Cir. 1995).xe "U.S. v. Real Property Located at 20832 Big Rock Drive, 51 F.3d 1402 (9th Cir. 1995)." Thus, in this case, the Ninth Circuit held that the govern​ment's failure to provide a preseizure hearing violated the claimant's due process rights. Therefore, the claimant was entitled to damages for the loss of use and enjoyment of the property up to the time that he was given notice of the seizure and an opportunity to be heard. U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995).xe "U.S. v. Real Property Located in El Dorado County, 59 F.3d 974 (9th Cir. 1995)."
9th Circuit permits appeal of order issuing certificate of reasonable cause. (860) The Ninth Circuit held that a district court's order under 28 U.S.C. §2465 certifying that there was reasonable cause for a seizure, is appealable either as a "final" order in a case involving two "final orders," or as a "collateral order" under Cohen v. Beneficial Indus. Loan Corp., 337 U.S. 541 (1949). On the way to this holding, the court held that a 113-year-old case, U.S. v. Abatoir Place, 106 U.S. 160 (1882), is no longer good law. Having held that the issue was appealable, the court upheld the finding that there was reasonable cause for the seizure. U.S. v. One 1986 Ford Pickup, CA License No. 2W03753, 56 F.3d 1181 (9th Cir. 1995).xe "U.S. v. One 1986 Ford Pickup, CA License No. 2W03753, 56 F.3d 1181 (9th Cir. 1995)."
9th Circuit says government must pay interest on improperly seized money. (860) The district court ordered $277,000 in cash returned to the claimant "including interest thereon" from the date of seizure. The government appealed, and the Ninth Circuit held that the government is not generally liable for damages or interest prior to judgment, because of sovereign immunity. However, the court also held that "to the extent that the government has profited from use of the property, especially where it has (actually or constructively) earned interest on money, it must disgorge those earnings along with the property itself." The court discussed what happens when money is deposited into the treasury, and how the various asset forfeiture funds are handled. The court emphasized that it was not forcing the government to pay for damage it has done, but was only holding that it "must disgorge benefits that it has actually and calculably received from an asset that it has been holding improperly." U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995).xe "U.S. v. $277,000 U.S. Currency, 69 F.3d 1491 (9th Cir. 1995)."
9th Circuit says innocent lienholder is entitled to post-seizure costs, fees, and interest. (860) The government seized a Lear Jet from a hanger where it was being held for nonpayment of a repair bill. When the aircraft was forfeited, the district court accepted the principal amount of the innocent lienholder's claim for repairs to the air​plane, but rejected a portion of its claim that in​cluded costs, fees and interest. The lienholder ap​pealed, and the 9th Circuit reversed, holding that under the applicable state law, the innocent lien​holder was entitled to costs, fees and inter​est, and therefore these are compensable inter​ests under the federal forfeiture statutes. U.S. v. 1980 Lear Jet, 38 F.3d 398 (9th Cir. 1994)xe "U.S. v. 1980 Lear Jet, 38 F.3d 398 (9th Cir. 1994)".

9th Circuit says it was not unreasonable to seize heavy equipment for forfeiture under Washington state law. (860) Washington §69.50.505(a)(6) permits the seizure and for​feit​ure of "all drug paraphernalia." Subsection (a)(2) permits the same treatment for "all raw mater​ials, products, and equipment of any kind which are used . . . in manufac​turing, com​pound​ing, processing, delivering, importing or exporting any controlled sub​stance." In this case, the officer interpreted the section to permit the forfeiture of heavy equipment used to bury two marine dry cargo containers in which marijuana was grown. The 9th Circuit held that the officer's reliance on the §was reasonable based upon the plain lan​guage of the statute and the absence of case law. Thus the officer had qualified immunity from damages in this civil suit. Mills v. Graves, 930 F.2d 729 (9th Cir. 1991).xe "Mills v. Graves, 930 F.2d 729 (9th Cir. 1991)." 

9th Circuit finds officer had qualified immunity from damages in seizing property for forfeiture. (860) Plaintiffs filed suit under 42 U.S.C. §1983 against a police officer who had seized and forfeited construction equipment owned by the plaintiffs. The equipment was used to bury two marine dry cargo containers used to grow marijuana. The district court dismissed the action on a motion for summary judg​ment, and on appeal the 9th Circuit af​firmed. The court found that the officer's con​duct was objectively reasonable. The seizure warrant was supported by probable cause and the officer's re​liance on Washington's forfeiture statute was not unrea​sonable. Mills v. Graves, 930 F.2d 729 (9th Cir. 1991).xe "Mills v. Graves, 930 F.2d 729 (9th Cir. 1991)."
10th Circuit finds Bivens action against FBI agents was time-barred. (860) Plaintiff, a federal prisoner, filed a complaint pursuant to Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971), alleging certain FBI agents violated his civil rights in the course of seizing and forfeiting his property. The Tenth Circuit found the complaint time-barred. Bivens actions are subject to the same statute of limitations as the general personal injury statute of the state where the action arose, in this case the three-year statute of New Mexico. N.M. Stat. Ann. §37-1-8. This statute begins to run when a plaintiff knows or has reason to know “of the existence and cause of the injury which is the basis of his action.” Plaintiff contended that his injury was realized, not when the property was seized or when it was forfeited, but when it was “disbursed.” The Tenth Circuit said it did not matter which event commenced the running of the statute because all three occurred more than three years before this action was filed. Likewise, the statute was not tolled by plaintiff’s earlier unsuccessful §2255 petition. Murphy v. Romero, 153 F.3d 727 (10th Cir. 1998).xe "Murphy v. Romero, 153 F.3d 727 (10th Cir. 1998)."
10th Circuit gives AUSA only qualified immunity for extra-judicial agreement dispos​ing of seized property. (860) A drug smuggler entered into a purchase contract for a house in Taos, New Mexico, and paid the homebuilder $150,000. The government seized the property and the AUSA entered into an extra-judicial agreement with the builder to sell the house to a third party and surrender the $150,000 proceeds of the sale to the government. The smuggler was convicted of narcotics offenses, but later sued for return of his property and for damages against government officials involved in the seizures. He contended the AUSA violated his due process rights to pre-seizure notice and hearing under U.S. v. James Daniel Good Real Property, 510 U.S. 43, 62 (1993). The Tenth Circuit held that the AUSA was entitled to only qualified immunity for his participation in the “unorthodox” extra-judicial agreement. How​ever, the court noted that qualified immunity protected the prosecutor here because the agreement preceded the decision in Good, and qualified immunity shields one who “did not violate clearly established statutory or constitu​tional rights.” Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished).xe "Juda v. Nerney, 149 F.3d 1190 (10th Cir. 1998) (table) (unpublished)."
10th Circuit holds state civil and criminal proceedings did not estop §1983 action. (860) Plaintiffs owned a computer bulletin board in Oklahoma City that provided pornographic images. Police officers searched the business, found pornographic CD-ROM discs and seized all the computer equipment. The principal owner of the business was convicted in state court of obscenity, and the computer equipment was civilly forfeited under state law, see State ex rel. Macy v. One (1) Pioneer CD-ROM Changer, 891 P.2d 600 (Okla. Ct. App. 1994). None​theless, the owner and other plaintiffs filed suit in federal court under 42 U.S.C. §1983 alleging violations of their First and Fourth Amendment rights. The state officials urged that plaintiffs’ constitutional claims were barred by collateral estoppel and res judicata arising from the state court criminal and forfeiture proceedings. Because one of the plaintiffs was a user of the bulletin board who was not in privity with the owner, the Tenth Circuit concluded that the user, at least, was not estopped from raising constitutional claims, and thus that these claims should be considered on their merits. The court then rejected the claims. Davis v. Gracey, 111 F.3d 1472 (10th Cir. 1997).xe "Davis v. Gracey, 111 F.3d 1472 (10th Cir. 1997)."
10th Circuit says delay in returning seized material that had no evidentiary value may be actionable. (860) Oklahoma City police searched a computer bulletin board business pursuant to a warrant, found CD-ROM discs containing pornographic material, and seized the discs and all the computer equipment used to operate the bulletin board. The principal owner of the business was convicted on state obscenity charges and the computer equipment was civilly forfeited under state law. See State ex rel. Macy v. One (1) Pioneer CD-ROM Changer, 891 P.2d 600 (Okla. Ct. App. 1994). Nevertheless, the owner, his wife, and others filed suit under 42 U.S.C. §1983 alleging, violations of their First and Fourth Amendment rights. They complained, in particular, of the failure of Oklahoma officials to return or copy non-obscene electronically stored data. The Tenth Circuit observed in dictum that, “A failure to return seized material which is without evidentiary value and which is not subject to forfeiture may state a constitutional or statutory claim.” However, the court held that the police officers who were sued here had no control over whether the contested material was returned and thus had no liability. Davis v. Gracey, 111 F.3d 1472 (10th Cir. 1997).

10th Circuit finds violation of Good hearing rule may be basis for §1983 action against state officers. (860) Utah police officers arrested plaintiff in his home on drug charges. Thereafter, they convinced the county attorney to file a civil forfeiture action against the property, seized the residence, and barred plaintiff from returning. When the county attorney dismissed the forfeiture action, police continued to refuse plaintiff access to his home for three weeks. Plaintiff brought an action, pursuant to 42 U.S.C. §1983, for violation of his civil rights. Although most of his claims were properly dismissed on summary judgment, the Tenth Circuit found that seizure of the house without prior notice and hearing, combined with the exclusion of plaintiff from his property following dismissal of the forfeiture action, made out a cognizable claim. Molina v. Spanos, 1999 WL 626126 (10th Cir. 1999) (unpublished).xe "Molina v. Spanos, 1999 WL 626126 (10th Cir. 1999) (unpublished)."
11th Circuit says banks may be sued for releasing wire transfer information on verbal request. (860) In this consolidated appeal, several bank customers whose assets were seized from South Florida banks sued the banks for releasing account or wire transfer information in violation of federal law. In one case, the Eleventh Circuit held that a bank may have violated the Right to Financial Privacy Act, 12 U.S.C. §3401, et seq., by providing data concerning wire transfers in response to “verbal instructions” from government agents unaccom​panied by a warrant or court order. The bank did not fall within the “safe harbor” provisions of the Annunzio-Wylie Anti-Money Laundering Act of 1992, 31 U.S.C. §5318(g) (authorizing disclo​sure of information regard​ing “suspicious transactions”). The mere fact that gov​ern​ment agents inquire about a transaction does not make it “suspicious.” Lopez v. First Union Bank of Florida, 129 F.3d 1186 (11th Cir. 1997).xe "Lopez v. First Union Bank of Florida, 129 F.3d 1186 (11th Cir. 1997)."
11th Circuit holds that order granting certifi​cate of reason​able cause is not appealable or​der in forfeiture proceeding. (860) The district court issued a certificate stating that there was reasonable cause for the seizure of the defen​dant property. The 11th Circuit held that such an order is not a final judgment, and thus not appeal​able. U.S. v. One Thou​sand Six Hundred Thirty Dollars ($1,630.00), 922 F.2d 740 (11th Cir. 1991).xe "U.S. v. One Thou​sand Six Hundred Thirty Dollars ($1,630.00), 922 F.2d 740 (11th Cir. 1991)."
11th Circuit finds plaintiff who was denied quiet title in forfei​ture action failed to seek damages in trial court. (860) Petitioner knew that his claim to the forfeited property might likely be extin​guished by the forfeiture, but he claimed on appeal that he should be entitled to compensa​tion from the government for losses he sus​tain​ed as a result of the forfeiture. The 11th Cir​cuit held his appeal moot, and refused to re​mand the case for a deter​mination of damages because he failed to present this claim to the district court. Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988).xe "Braxton v. U.S., 858 F.2d 650 (11th Cir. 1988)."
D.C. District Court finds exemption from FTCA liability does not apply to Secret Service agents. (860) Plaintiff’s residence was searched by Secret Service agents and he filed suit under the Federal Tort Claims Act (FTCA) for damage allegedly done to artwork during the search. The United States and the agents moved for dismissal in reliance on the exemption from FTCA liability for “[A]ny claim arising in respect of the assessment or collection of any tax or customs duty, or the detention of goods or merchandise by any officer of [C]ustoms or excise or any other law enforcement officer….” 28 U.S.C. §2680(c). The district court held this exemption applies only to customs and revenue officers, not the U.S. Secret Service. The opinion summarized numerous cases in which courts have reached divergent conclusions on this point. Boggs v. U.S., 987 F.Supp. 11 (D.D.C. 1997).xe "Boggs v. U.S., 987 F.Supp. 11 (D.D.C. 1997)." 

Delaware District Court refuses to dismiss §1983 action against policeman for alleged improper seizure. (860) A local police officer stopped plaintiff for driving without a valid license. The officer then searched the vehicle, including a briefcase in the trunk, and found $10,000 in cash, which he seized and turned over to the DEA for adoptive forfeiture. Plaintiff filed this action against the police department and the arresting officer, pursuant to 42 U.S.C. §1983, alleging violations of his constitutional right against unreasonable searches and seizures. The district court dismissed the claim against the police department because plaintiff failed to present evidence sufficient to support his claim that it engaged in a pattern or practice of stopping African-American males based on their race. The district court declined to dismiss the case against the officer, however, because there remained a genuine issue of fact as to whether plaintiff consented to the search. Likewise, the court found the officer’s unsubstantiated claim that he searched plaintiff’s car based on information that plaintiff was the target of a drug investigation did not create probable cause for the search. Brown v. Ellendale Police Department, 1999 WL 223502 (D.Del. 1999) (not reported in F.Supp.).xe "Brown v. Ellendale Police Department, 1999 WL 223502 (D.Del. 1999) (not reported in F.Supp.)." 

Florida district court holds that CAFRA attorney fee provision does not apply to criminal forfeiture proceedings. (860) In an ancillary criminal forfeiture proceeding arising from a prosecution for drug related offenses, the court granted a third-party petition finding that the petitioner showed by a preponderance of the evidence that it was a bona fide purchaser for value reasonably without cause to believe that the property was subject to forfeiture. The petitioner then moved for its attorneys’ fees and costs under CAFRA. The government argued that CAFRA does not apply based on a plain reading of 28 U.S.C. §2465(b), which provides for reasonable attorneys’ fees “in any civil proceeding to forfeit property.” The Court agreed, holding that the attorneys’ fee provision in subsection (b) is applicable only in civil forfeiture proceedings. Although the petitioner did not request attorneys’ fees and other expenses under the EAJA, the government in its response contended that the EAJA is the only statute that may provide attorneys’ fees and other expenses in the matter. The government did not dispute that the petitioner was the prevailing party and that there are no special circumstances that would render an award of fees unjust, however, it argued the petitioner was not entitled to recover under the EAJA because the government's position was substantially justified, pursuant to 28 U.S.C. §2412(d)(1)(A). Viewing the government's position, the Court found that the government, though unsuccessful in the proceeding, was substantially justified in taking its position that the subject property was forfeitable. The undisputed testimony at the evidentiary hearing was that the DEA made several drug proceeds pickups at the defendant's request. The defendant provided undercover DEA agents with the petitioner's bank account number and instructed the agents to transfer funds into the petitioner's account. The DEA, through an undercover bank account, wire transferred $80,000.00 into the petitioner's account. The government took the position that the petitioner was willfully blind to the source of those funds. Although the court ultimately determined that the petitioner was not willfully blind under the facts, the government's legal position still was substantially justified, and that the petitioner is not entitled to fees and other expenses under the EAJA. U.S. v. Gardiner, 2007 WL 2462635 (S.D. Fla. 2007) (August 27, 2007).

Florida District Court considers right of owners and mortgagees to damages for wrongful seizure in addition to rents and profits. (860) The government seized and sought forfeiture of several pieces of real property belonging to alleged drug traffickers Augusto Falcon and Salvador Magluta. The seizures occurred without prior notice and hearing in violation of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993). In addition, the government allegedly refused to make mortgage payments on the properties which went into default. As a result, the mortgage holder of one property, Ready State Bank, lost 75% of the amount it was owed. Defendants were ultimately found not guilty and the forfeiture actions were dismissed. In its original February 20, 1998 order, the district court found that Falcon and Magluta were entitled to damages for wrongful seizure of their property, including the return of rents and profits accrued during the period of wrongful seizure, as well as additional damages to compensate defendants for the loss of use of their properties due to government action. The court rejected the government’s claim of sovereign immunity from damage claims. In an amended order dated April 21, 1998, the court retreated somewhat, holding that the government had not waived sovereign immunity as to damage claims for loss of use and enjoyment of the property. U.S. v. Timmons, 672 F.2d 1373, 1380 (11th Cir. 1982). In addition, the court found that the “innocent mortgagee” Ready State Bank was entitled to recover lost principal, default interest, and late fees. U.S. v. Certain Real Property Known As and Located at 1461 West 42nd Street, 998 F.Supp. 1438 (S.D. Fla. 1998).xe "U.S. v. Certain Real Property Known As and Located at 1461 West 42nd Street, 998 F.Supp. 1438 (S.D. Fla. 1998)."
Illinois District Court finds Bivens action barred by statute of limitations and collateral estoppel. (860) Plaintiff brought this action under Bivens v. Six Unknown Named Agents of the Federal Bureau of Narcotics, 403 U.S. 388 (1971), against IRS and DEA agents who he alleged obtained a search warrant without probable cause, wrongfully seized plaintiff’s property pursuant to that warrant, and fabricated evidence during civil forfeiture proceedings. The factual core of plaintiff’s suit was the claim that a federal agent lied on a warrant application when he said he obtained information personally from a confidential informant. The district court dismissed the case because: (1) The suit was barred by the two-year statute of limitations on Bivens actions under Illinois law. Plaintiff’s claim accrued when he knew or should have known that his constitutional rights had been violated. The seizures occurred in 1988, and the plaintiff was aware of the alleged falsity of the statements in the warrant by no later than 1990. This lawsuit was filed in 1999. (2) Plaintiff litigated and lost his arguments about the validity of the warrant in the course of a civil forfeiture action arising from the same facts. Hence, he was collaterally estopped from making the same claims in this action. Lloyd v. Schwartz, 1999 WL 1044210 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Lloyd v. Schwartz, 1999 WL 1044210 (N.D. Ill. 1999) (not reported in F.Supp.)."
Illinois District Court dismisses §1983 action against government and agents. (860) Plaintiff was convicted of drug trafficking and the government also forfeited his assets, including large sums seized from safe deposit boxes. Plaintiff sued the federal government, as well as federal and state law enforcement agents in both their official and individual capacities, pursuant to 42 U.S.C. §1983, seeking return of the money and damages. The district court dismissed all plaintiff’s claims as frivolous. The claims against federal agents in their official capacities was dismissed because they did not meet the requirements of the Federal Tort Claims Act. The claims against a former Chicago police officer in his official capacity were dismissed because plaintiff’s injury, if any, did not arise as a result of any official policy or custom. The claims against the agents in their personal capacities were also dismissed for legal insufficiency, lack of materiality of certain alleged false statements in a search warrant affidavit, and failure to meet the statute of limitations for an action under Bivens v. Six Known Unnamed Agents of Federal Bureau of Narcotics, 403 U.S. 388 (1971). Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.).xe "Lloyd v. U.S., 1999 WL 759375 (N.D. Ill. 1999) (not reported in F.Supp.)."
Illinois District Court denies claim for actual or constructive interest on property returned to claimants. (860) The government seized currency believed to be involved in money laundering. The parties settled the forfeiture and agreed that $250,000 should be forfeited. The district court dismissed the forfeiture, and the government returned the balance of $382,524.95 to the claimants. The claimants thereafter filed a claim urging the court to order the government to disgorge any actual or constructive interest earned on the portion of the seized funds that was not ultimately forfeited. The district court denied the petition, concluding that the parties did not address the issue of interest in their settlement agreement. United States v. Rand Motors, 2000 WL 776873, (N.D.Ill. 2000)(not reported in F.Supp.).

Louisiana District Court issues certificate of reasonable cause. (860) Forfeiture proceedings against defendant’s property were dismissed on jurisdictional grounds because the property, though probably derived from narcotics proceeds, was “not the proceeds of any criminal prosecution in this jurisdiction.” The district court nonetheless issued a certificate of reasonable cause pursuant to 28 U.S.C. §2465 because the case “presented novel and complex legal issues” the resolution of which against the government did not “cast doubt upon the reasonable cause asserted in the Government’s complaint.” U.S. v. Any and All Funds, et al., 1998 WL 411382 (E.D. La. 1998) (not reported in F.Supp.).xe "U.S. v. Any and All Funds, et al., 1998 WL 411382 (E.D. La. 1998) (not reported in F.Supp.)." 

Louisiana District Court equates “reason​able cause” with “probable cause” in refusing certificates. (860) In two cases, the district court found that the government seized certain currency without probable cause. The govern​ment requested that the court nonetheless issue “certificates of reasonable cause” under 28 U.S.C. §2465 which would insulate government attorneys and agents from any liability for damages or costs. Citing Stacey v. Emery, 97 U.S. 642 (1878), and U.S. v. One 1986 Ford Pickup, 56 F.3d 1181, 1186 (9th Cir. 1995), the court found that “reasonable cause” was the same as “probable cause” and therefore that, having found that the seizures occurred without probable cause, no certificates would issue. U.S. v. $14,876.00 U.S. Currency, 1998 WL 37522 (E.D. La. 1998) (not reported in F.Supp.)xe "U.S. v. $14,876.00 U.S. Currency, 1998 WL 37522 (E.D. La. 1998) (not reported in F.Supp.)"; U.S. v. $13,570.00 U.S. Currency, 1998 WL 37519 (E.D. La. 1998) (not reported in F.Supp.).xe "U.S. v. $13,570.00 U.S. Currency, 1998 WL 37519 (E.D. La. 1998) (not reported in F.Supp.)."
Massachusetts District Court says claimant entitled to interest earned on improperly seized funds. (860) Plaintiff pleaded guilty to tax and narcotics offenses pursuant to an agreement in which the government promised to take not further civil or criminal action against him arising from the same set of transactions. Nonetheless, five years later, the government seized funds from defendant’s bank accounts. Four years after that, the government decided not to pursue forfeiture of the money and returned it. Plaintiff sued for interest on the money. The district court held that the government was obliged to pay plaintiff any interest actually earned while the money was held by the government in an interest-bearing account. Larson v. U.S., 84 F.Supp.2d 218 (D. Mass. 2000).xe "Larson v. U.S., 84 F.Supp.2d 218  (D. Mass. 2000)."
Mississippi District Court permits suit against city for damages from unconsti​tutional forfeiture. (860) Mississippi police officers arrested plaintiff on drug charges, and the City of New Albany sought civil forfeiture of his truck. Plaintiff was acquitted of the underlying drug allegations, and succeeded in securing dismissal of the forfeiture in state court. Plaintiff brought a federal civil rights action against the municipality for its allegedly unconstitutional seizure and civil forfeiture of his truck. The city moved to dismiss, joined by the State of Mississippi as an intervenor, arguing that a city cannot be held liable for enforcing state law. See, e.g., Echols v. Parker, 909 F.2d 795 (5th Cir. 1990). The federal district court denied the motion to dismiss, holding that the municipality was not acting as the state's agent when it failed to follow minimum guidelines set forth in the state statute itself and therefore was properly a defendant in plaintiff’s suit for damages. Galloway v. City of New Albany, __ F.Supp.2d ___, 2000 WL 332098 (N.D. Miss. 2000)

Mississippi District Court awards damages for wrongful seizure of truck. (860) Mississippi police officers arrested plaintiff on drug charges, and the City of New Albany sought civil forfeiture of his truck. Plaintiff was acquitted, and he succeeded in having the forfeiture in state court. Plaintiff brought a federal civil rights action against the municipality for its allegedly unconstitutional seizure and civil forfeiture of his truck. The federal district court held the city liable, noting that the municipality failed to follow guidelines set forth in the state statute. The court awarded plaintiff $12,900 for loss of use of the truck, attorney’s fees, and damages for mental and emotional distress. Galloway v. City of New Albany, 92 F.Supp.2d 598, (N.D. Miss. 2000) 

Missouri District Court grants summary judgment in forfeiture Bivens action. (860) After the DEA adoptively forfeited cash seized by sheriff’s deputies from plaintiff’s home pursuant to a search warrant, plaintiff sued local and federal officials claiming violations of his constitutional rights. The district court allowed plaintiff to maintain an action against the federal officers under Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971), and against the state defendants under §1983, but granted summary judgment for all defendants. As to the federal defendants, no alleged defect in the transfer of seized property from the state can taint an adoptive forfeiture, and no preseizure notice or hearing is required before a federal agency may seize personal property subject to forfeiture under federal narcotics laws. Moreover, the DEA provided plaintiff with proper notice of its intent to administratively forfeit the money by mailing notice to plaintiff’s correct address. The state defendants were immune from suit under §1983 in their individual capacities, and did not violate plaintiff’s Fourth Amendment rights in their official capacities. Ivester v. Lee, 991 F.Supp. 1113 (E.D. Mo. 1998).xe "Ivester v. Lee, 991 F.Supp. 1113 (E.D. Mo. 1998)."
Missouri District Court assumes Bivens available in forfeiture context, defines scope of possible relief. (860) Sheriff’s deputies searched plaintiff’s home pursuant to a search warrant and seized marijuana, weapons, and $3,543.01 in currency. The money was subjected to adoptive forfeiture by the DEA. Plaintiff sued local and federal officials claiming violations of his constitutional rights. The district court assumed without deciding that the forfeiture remedies under the Tariff Act of 1930, 19 U.S.C. §§1607-09, were not exclusive and that plaintiff could maintain an action under Bivens v. Six Unknown Named Agents of the Fed. Bureau of Narcotics, 403 U.S. 388 (1971). However, plaintiff could not assert Fourth Amendment challenges to the forfeiture itself or seek return of the forfeited currency because he did not raise these issues in the administrative forfeiture proceeding. Ivester v. Lee, 991 F.Supp. 1113 (E.D. Mo. 1998).xe "Ivester v. Lee, 991 F.Supp. 1113 (E.D. Mo. 1998)."
Missouri District Court finds government liable for interest on improperly-retained assets. (860) In 1990, the government seized from claimant and administra​tively forfeited $3,332 in cash and personal effects. When claimant sued for their return, the government concluded that improper notice had been given and returned the money and property. Claimant nonetheless persisted in his suit, asking for interest on the funds as well as damages. The district court dismissed the damages claim as frivolous, but relying on U.S. v. $277,000, 69 F.3d 1491, 1493-97 (9th Cir. 1995), held that the government was obliged to pay interest. The amount should be the “interest actually accrued, or if the funds were placed in a Treasury account, the construc​tively-earned interest at the government’s alternative borrowing rate from the time the currency was seized until it was returned.” Brooks v. U.S., 980 F.Supp. 321 (E.D. Missouri 1997).xe "Brooks v. U.S., 980 F.Supp. 321 (E.D. Missouri 1997)."
New York District Court permits suit for damage to seized vehicle, but not for punitive damages. (860) Claimant brought action against government seeking damages arising from government's retention and use of his automobile seized in connection with claimant's arrest on federal narcotics charges. On cross-motions for summary judgment, the district court held that: (1) government was required to compensate plaintiff for broken mirror and for loss in value attributable to additional miles on automobile; (2) government was not required to compensate plaintiff for automobile’s depreciation while in government's possession; (3) plaintiff was not entitled to punitive damages; and (4) government was required to pay plaintiff interest on amount of cost bond which was result of government’s over-valuation of automobile. Hernandez v. U.S., 202 F.Supp.2d 103 (S.D.N.Y. 2000).xe "Hernandez v. U.S., 202 F.Supp.2d 103 (S.D.N.Y. 2000)." 

New York District Court applies Prison Litigation Reform Act to dismiss prisoner’s fourth §1983 action. (860) A prisoner filed an in forma pauperis civil rights action under 42 U.S.C. §1983 against New York state officials alleging the illegal forfeiture of certain personal property. Noting that the prisoner had previously filed more than three complaints dismissed sua sponte as frivolous, the district court dismissed the case. The Prison Litigation Reform Act of 1996, 28 U.S.C. §1915(g), cuts off a prisoner’s right of action if he has had three or more actions dismissed on the ground that they were “frivolous, malicious, or fail[ed] to state a claim upon which relief can be granted.” McFadden v. County of Nassau, 1998 WL 151419 (E.D. N.Y. 1998) (not reported in F.Supp.).xe "McFadden v. County of Nassau, 1998 WL 151419 (E.D. N.Y. 1998) (not reported in F.Supp.)."
New York District Court says Tort Claims Act bars suit for property lost or damaged after seizure. (860) Plaintiff entered into a stipulation and release agreement to return vases and bowls seized from his home for possible forfeiture by the DEA. Thereafter, he claimed that the DEA damaged some of the items and did not return others. He sued the United States for compensation under the Federal Tort Claims Act (FTCA), 28 U.S.C. §1346(b). The FTCA waives sovereign immunity as a defense to tort actions with thirteen enumerated exceptions. The district court found this action fell within the exception in 28 U.S.C. §2680(c) for claims arising from “the detention of any goods or merchandise by any officer of customs or excise or any other law enforcement officer." The district court held that DEA agents are included in the class of “other law enforcement officer,” and rejected plaintiff’s argument that property the government lost is no longer in its possession and thus cannot be “detained.” The plaintiff’s claims under the FTCA were dismissed. Schreiber v. U.S., 1997 WL 563338 (S.D.N.Y. 1997) (not reported in F.Supp.).xe "Schreiber v. U.S., 1997 WL 563338 (S.D.N.Y. 1997) (not reported in F.Supp.)."
New York District Court orders disclosure of TV out-takes in suit alleging forfeiture abuses. (860) Plaintiffs in this civil action sought damages against a Louisiana sheriff’s deputy for conducting unwarranted and discriminatory stops and searches as part of an effort to seize and forfeit assets under Louisiana’s Asset Forfeiture Law. Both parties to the case sought disclosure of out-takes from the NBC news magazine Dateline showing a stop of an NBC employee made by the defendant deputy. The New York district court found that the qualified journalists’ privilege of Branzburg v. Hayes, 408 U.S. 665, 709 (1972), did not apply here. The requested tapes were: (1) highly material and relevant; (2) necessary or critical to the maintenance of plaintiffs’ claims for punitive damages and injunctive relief (because these claims require proof of pattern or practice); and (3) the material was not obtainable from other sources. The court ordered the out-takes disclosed. Gonzales v. Pierce, 175 F.R.D. 57 (S.D.N.Y. 1997).xe "Gonzales v. Pierce, 175 F.R.D. 57 (S.D.N.Y. 1997)."
Ohio District Court rules U.S. not liable for wrongful destruction of property bought with drug money. (860) Defendant was convicted of drug offenses and certain of his property was seized. After the conviction, the government administratively forfeited some property and destroyed other property. When defendant filed a civil action seeking return of the seized assets and compensation for the property destroyed, the district court found that the unforfeited personal property should have been returned to defendant following his conviction. However, the court also held that the property was all purchased with the proceeds of illegal drug transactions, and thus defendant had no right to it and no right to be compensated for its loss. U.S. v. Dusenbery, 34 F.Supp.2d 602 (N.D. Ohio).xe "U.S. v. Dusenbery, 34 F.Supp.2d 602 (N.D. Ohio) "
Pennsylvania District Court finds local prosecutor has absolute immunity for filing forfeiture action. (860) A Pennsylvania woman filed a civil rights action against a county prosecutor who initiated a forfeiture case against her van. Plaintiff alleged the prosecutor brought the forfeiture action despite being aware that the van was illegally searched and seized, and that he “forced” her to sign a waiver of claims against him as a condition of settlement of the forfeiture action. Citing Schrob v. Catterson, 948 F.2d 1402, 1411-12 (3d Cir. 1991), the district court held that a prosecutor’s actions in bringing a civil forfeiture action are absolutely immune because “intimately connected with the criminal process.” The case was dismissed. Parker v. Wilson, 199 WL 88940 (E.D. Pa. 1999) (not reported in F.Supp.).xe "Parker v. Wilson, 199 WL 88940 (E.D. Pa. 1999) (not reported in F.Supp.)."
Puerto Rico District Court issues probable cause certificate, but awards attorney’s fees and costs. (860) The INS instituted forfeiture proceedings against a sailboat because one of its occupants was a fugitive who attempted to enter Puerto Rico on a false passport. The court found that the immigration forfeiture statute, 8 U.S.C. §1324(c), does not apply to vessels used to smuggle oneself. The successful claimant thereupon sought an award of attorney’s fees and costs. The district court issued a certificate of probable cause pursuant to 28 U.S.C. §2465, certifying that the government had probable cause for the initial seizure based on informa​tion, later proved incorrect, that another alien had been smuggled aboard the boat. In consequence, claimant was not entitled to an award of costs. The court nonetheless awarded claimant her attorney’s fees pursuant to the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412(d)(2)(A). Although the initial seizure was justified by probable cause, the government’s subsequent litigation position was not. U.S. v. One 48 Ft. White Colored Sailboat Named “Libertine,” 24 F.Supp.2d 174 (D. P.R. 1998).xe "U.S. v. One 48 Ft. White Colored Sailboat Named Libertine, 24 F.Supp.2d 174 (D. P.R. 1998)."
Puerto Rico District Court says govern​ment must pay accrued interest on returned property. (860) Claimant sought return of seized currency plus interest. The district court held that the government must return the money because it lacked probable cause for the seizure. Citing U.S. v. $133,735.50, 139 F.3d 729, 732 (9th Cir. 1998), and U.S. v. $515,060.42 in U.S. Currency, 152 F.3d 491 (6th Cir. 1998), the court went on to rule that the government must pay claimant interest accrued on the returned funds. It distinguished payment of interest on returned funds from interest sought on damage awards against the federal government. Interest on damages is not available absent an express waiver of sovereign immunity, Library of Congress v. Shaw, 478 U.S. 310, 311 (1986), but the government must disgorge all the benefits it received from an improper seizure, including accrued interest. U.S. vs. $40,000 in U.S. Currency, 999 F.Supp.2d 234 (D. P.R. 1998).xe "U.S. vs. $40,000 in U.S. Currency, 999 F.Supp.2d 234 (D. P.R. 1998)." 

Rhode Island magistrate finds State Attorney General not immune from due process complaint. (860) Plaintiff sued the United States, various law enforcement agents, and the former Attorney General for Rhode Island alleging that state and federal officials improperly seized personal property from him during the course of a drug investigation. The former Attorney General moved pursuant to Fed. R. Civ. P. 12(b)(6) for dismissal on the pleadings. The matter was referred to a magistrate, who recommended that all plaintiff’s claims except his allegations of due process violations be dismissed. The magistrate held that the former Attorney General was not absolutely immune in his personal capacity against plaintiff’s claims: (1) that his property was seized and forfeited without proper notice, and (2) that his property was unlawfully converted to the personal use of government officials. Davis v. U.S., 2000 WL 246276 (D. R.I. 2000) (not reported in F.Supp.). xe "Davis v. U.S., 2000 WL 246276 (D. R.I. 2000) (not reported in F.Supp.)." 

Texas District Court finds claimant entitled to interest when seized funds are returned. (860) The DEA administratively forfeited over $225,000 in cash seized during the course of a drug transaction. After finding notice of the forfeiture had been inadequate, the district court ruled that forfeiture of all but $1,822 found on claimant’s person was indeed supported by probable cause. As to that amount, claimant was entitled to return of the funds plus interest actually earned since the date the money was deposited into an interest-bearing account. If the money was not deposited into such an account, the government was obliged to calculate the interest “constructively earned.” Kadonsky v. U.S., 1998 WL 460293 (N.D. Texas 1998) (not reported in F.Supp.).xe "Kadonsky v. U.S., 1998 WL 460293 (N.D. Texas 1998) (not reported in F.Supp.)."
Texas District Court finds sovereign immunity bars jurisdiction over FTCA and §1983 actions. (860) Plaintiff brought a civil action against the U.S. government, the DEA, and two DEA agents arising from the seizure and subsequent administrative forfeiture of large sums of cash during a narcotics investigation. Although the thrust of the action was a request for return of the money, plaintiff also alleged jurisdiction under the Federal Tort Claims Act, 28 U.S.C. §1346(b), on the ground that defendants committed the tort of conversion, and under 42 U.S.C. §1983, on the ground that defendants committed a constitutional tort by failing to afford him his due process right to notice of the forfeitures. Quoting Halverson v. U.S., 972 F.2d 654, 656 (5th Cir. 1992), the district court held that the FTCA does not waive the federal government’s sovereign immunity as to “any claim based on the detention of goods by any federal law enforcement officers in the performance of the lawful duties.” The court also ruled that there is no cognizable cause of action under §1983 against the United States or federal officials acting under color of federal law. Thus, to the extent plaintiff sued the government or the DEA agents in their official capacities, §1983 does not confer jurisdiction. Although suit may be brought against federal agents acting in their individual capacities for constitutional torts, plaintiff here failed to state such a claim. Kadonsky v. U.S., 1997 WL 457516 (N.D. Tex. 1997) (not reported in F.Supp.).

Texas District Court grants summary judgment to state officers sued for allegedly unlawful seizures. (860) State police officers working with a federal stolen car task force inspected and seized vehicles and vehicle parts in defendant’s auto salvage yard. Defendant was indicted for, but acquitted of, criminal offenses related to possession of stolen car parts. He then brought this 42 U.S.C. §1983 action against the officers, alleging that his constitutional rights were violated in the search and ensuing seizures. The N.D. Texas district court granted summary judgment for the defendant officers. Both officers enjoyed qualified immunity under federal law and official immunity under Texas law for actions undertaken in the performance of their discretionary duties. The officers possessed probable cause to arrest the defendant, seize the auto parts, and recommend prosecution of defendant. Because Texas law permits warrantless inspection of vehicles in salvage yards, the officer’s actions were legally justified. McNutt v. Manning, 2000 WL 326167 (N.D. Texas 2000)(not reported in F.Supp.)
