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�Supreme Court denies certiorari in case finding Wisconsin forfeiture statute constitu�tional. (750) The Wisconsin Court of Appeals held that the seizure and sale of an apartment building under the Wisconsin Drug House Abatement Law, W.S.A. §823.113, et seq., did not violate the Excessive Fines Clause. City of Milwaukee v. Arrieh, 565 N.W.2d 291 (Wisc. App. 1997), rev. den., 569 N.W.2d 589 (Wis. 1997). The statute declares to be a nuisance any building in which drug trafficking takes place, and provides for forfeiture and sale of buildings whose owners fail to abate the nuisance. The owner of a Milwaukee apartment building challenged the constitutionality of the law when his building was forfeited because he failed to rid it of persistent narcotics activity. The Wisconsin Court of Appeals assumed that the Excessive Fines Clause applies to the states, but found that abatement of a nuisance is not punishment and does not violate the Eighth Amendment. The U.S. Supreme Court denied certiorari. Arrieh v. City of Milwaukee, 522 U.S. 1092 (1998).�xe "Arrieh v. City of Milwaukee, 522 U.S. 1092 (1998)."� 





Supreme Court finds no jeopardy bar to prosecution of bankers after civil sanctions. (750) The Office of the Comptroller of the Currency (OCC) imposed civil monetary penalties and debarred the defendants from the banking industry. Thereafter, the defendants were convicted of bank fraud based on the same activities. The U.S. Supreme Court ruled unanimously that the prosecution did not violate the Double Jeopardy Clause. Writing for the Court, Justice Rehnquist “disavow[ed] the method of analysis used in [U.S. v.] Halper, 490 U.S. 435 (1989), and reaffirm[ed] the previously established rule [of U.S. v.] Ward, 448 U.S. 242 (1980).” Halper erred because: (1) it focused on whether a penalty was excessive in relation to its non-punitive purposes and “bypassed the threshold question: whether the successive punishment at issue is a ‘criminal’ punishment;” and (2) because it examined the actual sanctions imposed, rather than the statute on its face. Rehnquist emphasized that a civil penalty is not criminal punishment merely because it deters. The court did not hold that a civil sanction can never be punishment for double jeopardy purposes (a point stressed by Justice Breyer in concurrence), but this opinion in combination with U.S. v. Ursery, 518 U.S. 267 (1996), signals the Court’s unwillingness to entertain such claims in any but the most unusual circum�stances. Justices Scalia, Stevens, Souter, and Breyer filed concurring opinions. Hudson v. U.S., 522 U.S. 488, 118 S.Ct. 488 (1997). �xe "Hudson v. U.S., 522 U.S. 488, 118 S.Ct. 488 (1997)."�





Supreme Court holds in rem civil forfeitures are neither “punishment" nor criminal for double jeopardy purposes. (750) In an 8-1 opinion written by Chief Justice Rehnquist. the Supreme Court reversed decisions of the Sixth Circuit in U.S. v. Ursery, 59 F.3d 568 (6th Cir. 1995), and the Ninth Circuit in U.S. v. $405,089.23 U.S. Currency, 33 F.3d 1210 (9th Cir. 1994) amended, 56 F.3d 41 (9th Cir. 1995) (en banc) and held that, for double jeopardy purposes, in rem civil forfeitures are neither punishment nor criminal. The court distinguished its earlier decisions in U.S. v. Halper, 490 U.S. 435 (1989), Austin v. U.S., 509 U.S. 602 (1993), and Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994), saying that none of these decisions purported to overrule the court's traditional understanding that in rem civil forfeitures do not impose punish�ment. The court noted that Halper involved the double jeopardy effect of in personam civil penalties, Kurth Ranch considered a punitive state tax imposed on marijuana, and Austin dealt with civil forfeitures under the Eighth Amendment's excessive fines clause. Justices Scalia and Thomas concurred separately, and Justice Stevens dissented. U.S. v. Ursery, 518 U.S. 267 116 S. Ct. 2134, 135 L.Ed.2d 547 (1996).�xe "U.S. v. Ursery, 518 U.S. 267 116 S. Ct. 2134, 135 L.Ed.2d 547 (1996)."�





Supreme Court holds state tax on dangerous drugs was “punishment” violating double jeopardy. (750) After petitioners were convict�ed of drug charges, the State of Montana filed a claim in petitioners’ bankruptcy to collect a tax on the possession and storage of dangerous drugs. The bankruptcy court held that the assessment on harvested marijuana, a portion of which resulted in a tax eight times the product’s market value, was invalid under the double jeopardy clause. The Supreme Court affirmed in a 5-4 opinion written by Justice Stevens, relying on U.S. v. Halper, 490 U.S. 435 (1989). Halper ruled that a legislature’s description of a statute as civil does not foreclose the possibility that it has a punitive character. In this case, the tax was conditioned on the commission of a crime and was exacted only after the taxpayer had been arrested for the precise conduct that gave rise to the tax obligation. The court noted that the state’s interest in revenue could be equally well served by increasing the fine upon conviction. Accordingly, the court held that the tax was actually a second punishment that must be imposed during the first prosecution or not at all. Chief Justice Rehnquist and Justices O’Connor, Scalia and Thomas dissented. Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994).�xe "Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994)."�





Supreme Court says civil penalty imposed after criminal conviction violated double jeopardy. (750) Defendant was convict�ed of filing 65 false claims. The total loss to the government was $565. He was fined $5,000 and sentenced to two years in prison. There�after, the government sought civil penalties of $130,000 under the false claims statute, 18 U.S.C. §287, which pro�vides for a civil penalty of $2,000 per claim. In a unani�mous opinion written by Justice Blackmun, the Sup�reme Court held that the statutory penalty, as applied in this case, violated the double jeop�ardy clause. In rare cases such as this, where the of�fender has been convicted in criminal court and the civil penalty sought bears no ratio�nal relationship to the gov�ernment's loss, the penalty con�stitutes a second "punishment" that violates the double jeopardy clause. The case was remanded to permit the government to prove its costs. U.S. v. Halper, 490 U.S. 435 (1989).�xe "U.S. v. Halper, 490 U.S. 435 (1989)."�





1st Circuit holds imprisonment for civil contempt did not bar later criminal contempt prosecution. (750) Defendant was jailed for seventeen months when he was found in civil contempt of court under 28 U.S.C. §1826, and persisted in refusing to testify before a grand jury under a grant of immunity. Two years after his release from detention on the civil contempt, he was indicted for criminal contempt under 18 U.S.C. §401(3), convicted, and sentenced to prison based on the same refusal to testify. The First Circuit found that the criminal contempt conviction was not barred by the Double Jeopardy Clause. A civil contempt sanction is not punishment for past criminal conduct but is instead a “persuasive tool” designed to “coerce compliance with an order of the court.” The holding of Yates v. U.S., 355 U.S. 66, 74 (1957), that civil contempt does not bar a later criminal contempt prosecution, was not undermined by the decision in U.S. v. Ursery, 518 U.S. 267 (1996) (holding civil in rem forfeitures are not punishment for purposes of double jeopardy analysis). The civil contempt statute “evinces Congress’s intention that the proceedings thereunder be civil in nature.” Likewise, the fact that the existence and duration of defendant’s civil contempt was within defendant’s control constitutes an “unmistakable distinction” be�tween the civil and criminal sanctions. U.S. v. Marquardo, 149 F.3d 36 (1st Cir. 1998).�xe "U.S. v. Marquardo, 149 F.3d 36 (1st Cir. 1998)."�





1st Circuit says order substituting assets did not violate double jeopardy. (750) Defendants participated in a large organization that laundered money for Colombian drug traffickers. The district court ordered the forfeiture of $136 million wired by the conspirators to foreign bank accounts controlled by the Colombians. Because the $136 million had been wired out of the jurisdiction, the district court ordered the forfeiture of substitute assets. The First Circuit held that the order substituting assets did not violate double jeopardy. The substitute asset provision is not a second prosecution or a forbidden multiple punishment. The fact that the substitute asset order may be entered at some time after the original conviction does not make it a second prosecution. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).�xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."�





1st Circuit holds civil forfeiture did not vio�late double jeopardy. (750) Claimants' property was forfeited on the ground that they were collaterally estopped from deny�ing that they were growing and sell�ing marijuana after they were convicted in state court on those charges. They appealed, and the 1st Cir�cuit affirmed. The court held that: (1) the civil for�feiture statute is not "essentially criminal in na�ture" and therefore the double jeopardy clause is not ap�plicable; (2) the "separate sovereign" doctrine applies and thus precludes the claimants’ challenge and (3) forfeiture of property is a justifiable means to remedy the injury caused to the govern�ment as a result of drug trafficking. It does not constitute "punishment" for purposes of the double jeop�ardy clause. U.S. v. A Parcel of Land with a Build�ing Thereon, 884 F.2d 41 (1st Cir. 1989).�xe "U.S. v. A Parcel of Land with a Build�ing Thereon, 884 F.2d 41 (1st Cir. 1989)."�





2nd Circuit holds that defendant’s conviction by jury and related civil forfeiture did not preclude his conviction upon his guilty plea for a second distinct offense. (750) Defendant was convicted of two distinct conspiracy and drug possession charges, first after a jury trial and second after entering a guilty plea. After his jury trial but before his plea, a civil forfeiture judgment was entered against $26,590 in a related case.  He then moved to withdraw his guilty plea on the grounds that double jeopardy precluded his second conviction. The 2nd Circuit held that the civil forfeiture was not criminal punishment for his conspiracy and drug possession offenses, as would preclude conviction on double jeopardy grounds, where the government had properly converted its original criminal forfeiture action into a civil forfeiture action, and affirmed his convictions. U.S. v. Leyland, 277 F.3d 628 (2nd Cir. 2002).





2nd Circuit disallows tax deduction for §981 forfeiture because it is punishment (except for Double Jeopardy). (750) In an opinion that demon�strates graphically the ways in which federal courts are obliged to torture the word “punishment,” the Second Circuit disallowed petitioner’s claim of a tax deduction for funds forfeited to the government. Petitioner was convicted of structuring bank deposits, 31 U.S.C. §5324(a), and settled a concurrent forfeiture action under 18 U.S.C. §981 by agreeing to forfeit several individual retirement accounts (“IRAs”) to the U.S. He reported the forfeited IRA distributions as income, but also claimed a loss deduction attributable to the forfeiture. The Second Circuit upheld the IRS’ disallowance of the deduction. Tax deductions are disallowed when the claimed loss is “a fine or similar penalty” paid for a violation of law. Because the sentencing judge declined to order a fine in light of the forfeiture, the forfeiture in effect took the place of the fine and constituted “similar punishment.” The court thus held the deduction barred. In the very next paragraph, the court went on to reject petitioner’s double jeopardy argument because, for double jeopardy purposes, a §981 forfeiture is not “punishment.” Murillo v. Commissioner, Internal Revenue Service, 1998 WL 907890 (2d Cir. 1998) (unpublished).�xe "Murillo v. Commissioner, Internal Revenue Service, 1998 WL 907890 (2d Cir. 1998) (unpublished)."�





2nd Circuit rules SEC civil penalties were not double jeopardy. (750) Defendant ran a Ponzi scheme in which he promised investors high returns, but used investor money for his personal expenses and to create the illusion of returns to investors. He was convicted of wire fraud, mail fraud, and securities violations. The SEC also brought a civil enforcement action and obtained a judgment ordering defendant to disgorge $9.2 million plus a $500,000 civil penalty. The Second Circuit relied on Hudson v. U.S., 118 S.Ct. 488 (1997), to find that neither the disgorgement nor the $500,000 penalty were punishment for purposes of double jeopardy analysis. The securities remedies at issue were designated by Congress as civil, and there was no indication that either sanction was “so punitive in nature as to transform what was intended as a civil remedy into a criminal penalty.” Securities and Exchange Commission v. Palmisano, 135 F.3d 860 (2d Cir. 1998).�xe "Securities and Exchange Commission v. Palmisano, 135 F.3d 860 (2d Cir. 1998)."�





2nd Circuit remands for fact-finding on double jeopardy issues. (750) Claimant and his family owned an automotive salvage and repair shop. The government sought to forfeit the business and its land because the business trafficked in VIN-altered auto parts and laundered money. Because they were convicted in state court for illegally possessing VINs and falsifying business records, claimants argued that the civil forfeiture violated double jeopardy. The Second Circuit remanded for further fact finding to resolve the claim. Under U.S. v. 38 Whaler's Cove Drive, 954 F.2d 29 (2d Cir. 1992), the court set out a detailed procedure for determining whether a forfeiture constituted "punishment." It is unclear whether this case remains good law in light of recent Supreme Court decisions. If Whaler's Cove still governs, the district court must determine whether the defendant properties constitute instrumentalities of claim�ants' crimes. This analysis is necessary only if the district court determines that the dual sovereignty doctrine does not dispose of the double jeopardy claim. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).�xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."�





4th Circuit holds double jeopardy no bar to prosecution for obstruction of government efforts to satisfy criminal forfeiture judgment. (750) Defendant was convicted of a drug conspiracy and certain real property was forfeited as drug proceeds. From prison, defen�dant orchestrated a scheme to prevent execution of the forfeiture judgment by convincing third party claimants to lie about their ownership interests in the forfeited property. As a result of this scheme, defendant was convicted of con�spiracy to obstruct justice. He argued that his obstruction conviction was barred by the Double Jeopardy Clause because the two conspiracies were really the same offense. The Fourth Circuit made short shrift of this contention, noting that the times, places, conspirators, charges, and overt acts were different in each case. U.S. v. McMahan, 162 F.3d 1157 (4th Cir. 1998) (table) (unpublished).�xe "U.S. v. McMahan, 162 F.3d 1157 (4th Cir. 1998) (table) (unpublished)."� 





4th Circuit declares that North Carolina drug tax is criminal punishment. (750) North Carolina adopted a tax on illegal drugs and sought to collect it from plaintiff David Lynn after 970 grams of cocaine were discovered in his house and he was prosecuted on federal drug charges. Lynn and several relatives filed suit in federal court seeking damages and injunctive relief against the state and several of its officers. The Fourth Circuit ruled that the 11th Amendment barred an action against the state and its officers for damages. However, the court went on to find that the North Carolina statute was a form of criminal punishment essentially indistinguishable from the Montana law at issue in Dept. of Revenue v. Kurth Ranch, 511 U.S. 767 (1994). It imposed a high tax rate (approximately 1600% of the market value of the illegal drugs); its purpose was deterrence; imposition of the tax was not by statute limited to those convicted of crime, but the law was enforced only against persons apprehended for crime by law enforcement; and the tax was levied on goods the taxpayer could never lawfully possess. Unlike in Kurth Ranch, the court found no double jeopardy violation because the prior prosecution of Lynn was brought by federal, not state, authorities. Instead, the court ruled that because the tax was a criminal penalty the state could not enforce it without affording due process protections that attend criminal prosecution. Lynn v. West, 134 F.3d 582 (4th Cir. 1998).�xe "Lynn v. West, 134 F.3d 582 (4th Cir. 1998)."�





4th Circuit says double jeopardy analysis impossible without knowing statute employed for forfeiture. (750) This§2255 petitioner claimed his drug conviction violated the Double Jeopardy Clause because the government seized and forfeited cash at the time of his arrest. The district court dismissed the claim without comment as frivolous. The Fourth Circuit remanded, saying that under U.S. v. Ursery, 518 U.S. 267 (1996), determination of whether a prior forfeiture raises a double jeopardy bar to a later prosecution “requires an analysis of the individual forfeiture statute.” Because the record did not disclose the statute employed in petitioner’s case, further proceedings were required. U.S. v. Stuffle, 120 F.3d 263 (3d Cir. 1997) (table) (unpublished).�xe "U.S. v. Stuffle, 120 F.3d 263 (3d Cir. 1997) (table) (unpublished)."� 





4th Circuit upholds new forfeiture trial because defen�dant implicitly consented to jury dismissal. (750) Defendant, the spiritual leader of a Hare Krishna community, was origin�ally tried and convicted on RICO and mail fraud charges. The indictment also included a separate forfeiture count of all the property owned by the community. The jury at defendant's trial never rendered a special verdict on the extent of defen�dant's interest or property subject to forfeiture, as required by Fed. R. Crim. P. 31(e). Defendant's convictions were reversed because of improper evidence admitted at trial. Defendant argued that the double jeopardy clause barred retrial of the forfeiture count. The Fourth Circuit held that the double jeopardy rules that apply in mistrial situations also apply when a court fails to try a discrete portion of the case before the original jury. If the failure to try the discrete issue occurs at the defendant's request or with the defendant's consent, the court can try that issue before a second jury. Here, defendant's consent could be implied from his failure to object to the district court's dismissal of the jury. If defendant had wanted the original jury to decide the Rule 31(e) forfeiture issue, he should have informed the court before it dismissed the jury. U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995).�xe "U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995)."�





4th Circuit upholds civil forfeiture despite Halper double jeopardy argument. (750) Defendant, a doc�tor, was convicted of dis�tributing controlled sub�stances outside the scope of legitimate medical prac�tice. Relying on U.S. v. Halper, 490 U.S. 435 (1989), he argued that the double jeopardy clause barred forfeiture of the building which housed his clinic and a pharmacy he and his wife op�erated. The 4th Cir�cuit rejected this argument, con�cluding that double jeopardy does not apply to civil forfeiture of property used as an in�strument of criminal activity. Forfeiture of such property serves a remedial, rather than a punitive purpose, by remov�ing an instrument through which a criminal plies his unlawful trade. Halper did not re�quire a remand here, because that case involved a civil penalty intended to substi�tute for dam�ages suf�fered by the government for the fraudu�lent acts committed upon it. U.S. v. Cullen, 979 F.2d 992 (4th Cir. 1992).�xe "U.S. v. Cullen, 979 F.2d 992 (4th Cir. 1992)."�





4th Circuit rejects double jeopardy challenge to drug conviction following civil asset forfeiture. (750) Defendant was convicted of cocaine trafficking offenses and raised for the first time on appeal the contention that the prior civil forfeiture of substantial amounts of cash and personal property violated double jeopardy. The Fourth Circuit noted that the standard of review for a double jeopardy claim not raised in the district court is plain error. Citing United States v. Ursery, 518 U.S. 267 (1996), it found none here and affirmed. United States. v. Lewis, 211 F.3d 1266, (4th Cir. 2000) 





5th Circuit finds Kurth Ranch not retroactive and rejects double jeopardy claim based on Texas drug tax. (750) A Texas state prisoner sought federal habeas corpus relief, alleging that his state court drug conviction was barred by double jeopardy. Prior to petitioner’s conviction, the State of Texas had civilly forfeited his automobile and assessed a state marijuana tax on the drugs involved in his conviction. Petitioner contended that Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994) (holding that state drug tax constituted punishment for double jeopardy purposes), dictated that his criminal conviction violated the Double Jeopardy Clause. The Fifth Circuit denied relief because Kurth Ranch was decided after petitioner’s conviction. Citing Teague v. Lane, 489 U.S. 288 (1989), the court held that Kurth Ranch was not retroactive because its holding represented a “new rule of constitutional law” that “was not dictated by precedent existing at the time the defendant’s conviction became final.” Truman v. Johnson, 205 F.3d 844 (5th Cir. 2000).�xe "Truman v. Johnson, 205 F.3d 844 (5th Cir. 2000)."�





5th Circuit rejects double punishment argument in CCE forfeiture. (750) Defendant was found guilty by a jury of two drug conspiracy counts and of conducting a Continuing Criminal Enterprise (CCE), in violation of 21 U.S.C. §848. However, the district court later dismissed the two conspiracy counts as lesser included offenses of the CCE. See, Rutledge v. U.S., 517 U.S. 292 (1996). The district court nonetheless entered an order of criminal forfeiture under 21 U.S.C. §853(a) forfeiting the proceeds of the two drug conspiracies and the CCE. (In theory, the reach of CCE forfeiture under 21 U.S.C. §853(a)(3) is broader than the forfeiture of proceeds and facilitating property for ordinary drug conspiracies because it also reaches assets “affording a source of control over the continuing criminal enterprise.”) Defendant argued that, because he was punished for conducting the CCE, he could not also be punished for engaging in the drug conspiracies without violating the Double Jeopardy Clause. The Fifth Circuit disagreed, finding that the proceeds of the conspiracies were necessarily proceeds of the CCE and were therefore necessarily subsumed in the amount forfeitable as a result of the CCE. U.S. v. Garcia Abrego, 141 F.3d 142 (5th Cir. 1998).�xe "U.S. v. Garcia Abrego, 141 F.3d 142 (5th Cir. 1998)."�





5th Circuit holds immigration forfeiture is not punishment for double jeopardy purposes. (750) Defendant was convicted of transporting illegal aliens within the United States. He challenged his conviction alleging that the prior forfeiture of his airplane under 8 U.S.C. §1324(b) constituted former jeopardy. The Fifth Circuit found that the forfeiture provisions of this immigration statute were essentially indistin�guishable from the drug forfeiture statutes in U.S. v. Ursery, 518 U.S. 267 (1996). Section 1324(b) provides for proceedings in rem; incorporates the procedural mechanisms of the customs laws; allocates the burden of proof identically to the drug statutes, and serves the non-punitive purpose of forfeiting only property used to commit a federal violation. Because the forfeiture was not punitive, the double jeopardy argument “necessarily fails.” U.S. v. Williams, 132 F.3d 1055 (5th Cir. 1998).�xe "U.S. v. Williams, 132 F.3d 1055 (5th Cir. 1998)."�





5th Circuit rules trial court properly allocated burden of proof on double jeopardy issue. (750) The trial court rejected defendant's claim that her criminal prosecution violated double jeopardy. On appeal, she contended that the district court erred in placing burden of proof on defendant on this issue. The Fifth Circuit held that the trial court properly understood the showing required of defendant. The defendant bears the initial burden of establishing a prima facie non�frivolous claim of double jeopardy, after which the burden shifts to the government to demonstrate by a preponderance of the evidence why double jeopardy principles do not bar prosecution. The trial court here was simply holding defendant to the burden of going forward with sufficient evidence to establish a prima facie claim. U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996).�xe "U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996)."�





5th Circuit finds no double jeopardy in seizure of cash and later prosecu�tion for underlying conduct. (750) Customs officials seized $48,000 in cash from defen�dant as he attempted to board a plane to South Korea. He was convicted of failing to declare the currency as required by law. Defen�dant contended that the civil seizure and re�tention of the $48,000 was severe enough to constitute criminal punish�ment so that his subsequent criminal pros�ecution for the same un�derlying conduct vio�lated the double jeopardy clause. Al�though the 5th Circuit found that defen�dant raised an impor�tant question as to whether a prior civil forfei�ture could be considered pun�ishment for double jeop�ardy purposes, it re�jected defen�dant's claim because the cus�toms service never imposed a civil penalty on defen�dant. Defendant elected to delay civil forfeiture pro�ceedings pending the outcome of his criminal prosecu�tion. Because no final administrative action or other adjudi�cation of civil liability occurred prior to defen�dant's criminal convic�tion, defendant was not twice put in jeopardy. U.S. v. Park, 947 F.2d 130 (5th Cir. 1991), vacated in part, U.S. v. Park, 951 F.2d 634 (5th Cir. 1992).�xe "U.S. v. Park, 947 F.2d 130 (5th Cir. 1991), vacated in part, U.S. v. Park, 951 F.2d 634 (5th Cir. 1992)."�





6th Circuit finds sex offender registration was neither double jeopardy nor cruel and unu�sual Punishment. (750) A convicted Tennessee sex offender chal�lenged the state’s requirement that sex offenders register with state authorities following their release from prison. He alleged that the statute constituted double punishment for his offense in violation of the Double Jeopardy Clause, and was cruel and unusual punishment under the Eighth Amend�ment. The Sixth Circuit rejected both arguments and upheld the statute. The relevance of the case to forfeiture practitioners lies in the court’s analysis of whether the statute constituted “punishment” under either the Fifth or Eighth Amendments. The court complied with the directive of Hudson v. U.S., 522 U.S. 93 (1997), and applied the seven-factor test of Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), to conclude that the statute was not punishment for double jeopardy purposes. It went on to reject plaintiff’s cruel and unusual punishment argument with the terse declaration that, “the Act does not impose punishment; it is regulatory in nature. Therefore, it does not violate the Eighth Amendment’s prohibition on cruel and unusual punishment.” Cutshall v. Sundquist, 193 F.3d 466 (6th Cir. 1999).�xe "Cutshall v. Sundquist, 193 F.3d 466 (6th Cir. 1999)."�





6th Circuit determines federal gambling taxes are not punishment for double jeopardy purposes. (750) Defendant, a professional gambler, filed a gambling tax return and paid the federal gambling tax from 1975 to 1993. In 1995, he was indicted for operating an illegal gambling business. He argued unsuccessfully to the Sixth Circuit that the federal gambling taxes he had paid over the years constituted prior punishment for double jeopardy purposes barring his indictment. The court noted that: (1) taxes have not historically been viewed as punishment; (2) the taxes did not constitute an “affirmative disability or restraint;” (3) these taxes were imposed on legal and illegal gambling alike; (4) the gambling tax is a “mixed motive” tax, motivated both by a desire to raise revenue and to deter illegal conduct; and (5) the gambling tax of 2% of gross wagers is not excessive in relation to its revenue-building purpose. The double jeopardy claim was denied. U.S. v. Beaty, 147 F.3d 522 (6th Cir. 1998).�xe "U.S. v. Beaty, 147 F.3d 522 (6th Cir. 1998)."�





6th Circuit rejects double jeopardy challenge to conviction on multiple grounds. (750) Petitioner challenged his criminal conviction on double jeopardy grounds because $8,142.27 in cash seized from him at the time of his arrest was separately administratively forfeited. The Sixth Circuit held: (1) a civil forfeiture is not punishment for purposes of the Double Jeopardy Clause, U.S. v. Ursery, 518 U.S. 267 (1996); (2) because petitioner was convicted of crime in federal court and the forfeiture was ordered by a state court, the doctrine of dual sovereignty precludes applying the Double Jeopardy Clause to this case, Heath v. Alabama, 474 U.S. 82 (1985); and (3) the conviction preceded the forfeiture and therefore no prior jeopardy had attached, U.S. v. Idowu, 74 F.3d 387, 396 (2d Cir. 1996). The §2255 petition was properly dismissed. Hart/Cross v. U.S., 1998 WL 152933 (6th Cir. 1998) (unpublished)�xe "Hart/Cross v. U.S., 1998 WL 152933 (6th Cir. 1998) (unpublished)"�. 





6th Circuit finds suspension of driver’s license not punishment barring later DUI conviction. (750) Defendants were arrested for drunk driving and their driver’s licenses were suspended under the Adminis�trative License Suspension provisions of Ohio law. Later, defendants were found guilty of the crime of operating a motor vehicle while under the influence of alcohol. They brought this habeas corpus petition alleging that the Double Jeopardy Clause barred the criminal conviction following an adminis�trative license suspension for the same conduct. The Sixth Circuit found no constitutional violation. As recommended by the Supreme Court in Hudson v. U.S., 522 U.S. 93 (1997), the Sixth Circuit applied the seven-factor test of Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963), to determine whether the prior license suspensions were punishment. It found that license suspension: (1) is not an “affirmative disability,” (2) has not historically been regarded as punishment, (3) does not require a finding of scienter, (4) is not excessive in relation to the goal of protecting other motorists and pedestrians, and (5) is not so punitive in nature or effect as to transform a civil remedy into a criminal penalty. License suspensions do have a deterrent purpose and are intertwined with the arrest for the crime of drunk driving, but these factors were insufficient to make suspensions punitive. The habeas petitions were properly dismissed. Herbert v. Billy, 160 F.3d 1131 (6th Cir. 1997). �xe "Herbert v. Billy, 160 F.3d 1131 (6th Cir. 1997)."�





6th Circuit finds prior civil forfeiture of vehicle does not bar criminal prosecution. (750) In 1993, the government brought a civil forfeiture complaint against a Range Rover titled to a shell corporation owned by defendant. Defendant never contested the forfeiture. In 1995, defendant was indicted and thereafter convicted for drug trafficking crimes. He challenged his conviction on the ground that the prior civil forfeiture of the vehicle constituted double jeopardy. The 6th Circuit applied U.S. v. Ursery, 518 U.S. 267 (1996) (prior civil in rem forfeiture is not punishment for purposes of Double Jeopardy Clause), and found that the forfeiture was not so punitive in purpose or effect as to be the equivalent of a criminal proceeding. Defendant’s conviction did not offend the Double Jeopardy Clause. U.S. v. Chambers, 121 F.3d 710 (6th Cir. 1997) (table) (unpublished).�xe "U.S. v. Chambers, 121 F.3d 710 (6th Cir. 1997) (table) (unpublished)."�





7th Circuit rejects double jeopardy claim raised for first time in §2255 motion. (750) In a §2255 motion, defendant argued for the first time that his criminal sentence constituted multiple punishment under the double jeopardy clause. The Seventh Circuit rejected the claim on procedural grounds. Defendant did not appeal either the criminal action or the civil action against him. He could show good cause for failing to raise the issue earlier, because the rule that a civil forfeiture might constitute jeopardy had not been established at the time his conviction became final. But that rule was a "new constitu�tional rule of criminal procedure" that, under Teague v. Lane, 489 U.S. 288 (1989), could not be applied retroactively to defendant. Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996).�xe "Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996)."�





7th Circuit finds no double jeopardy where defendant was not a party to civil forfeiture. (750) Defendant was charged with possession of phenylacetic acid with intent to manufacture methamphetamine. At the time of his arrest, the government seized $7,552 from defendant under 21 U.S.C. §881(a)(6). The DEA administrative�ly forfeited the money. The Seventh Circuit held that the instant criminal prosecution did not violate double jeopardy, since defendant was never a party to the prior forfeiture. The seizure and forfeiture was handled "inadequately" by the government. Defendant sent a letter requesting an extension of time to contest the forfeiture. The DEA said they never received the letter, but responded with a letter indicating it had received some�thing from him. This letter listed the wrong case number the wrong seizure, but stated that defendant had 20 days to file a petition for an administrative ruling by the DEA. Nonetheless, on the day after the letter was mailed, the DEA declared the property forfeited. The district court concluded that the "confusing" letter was a notice that the DEA was denying defendant's request for an extension. Since defendant's letter arrived after the dead�line, he was never a party to the forfeiture. There can be no double jeopardy without a former jeopardy. U.S. v. Ruth, 65 F.3d 599 (7th Cir. 1995).�xe "U.S. v. Ruth, 65 F.3d 599 (7th Cir. 1995)."�





7th Circuit says failure to raise double jeopardy was not ineffective assistance of counsel. (750) A criminal defendant convicted of money laundering and CCE violations filed a Section 2255 motion seeking to vacate his convictions. He complained that his trial counsel was constitutionally ineffective for failing to raise a double jeopardy challenge to petitioner’s criminal prosecution based on the parallel civil forfeiture of several parcels of real estate. The Seventh Circuit gave short shrift to this contention, noting that civil forfeiture proceedings under 21 U.S.C. §881 are neither “punishment” nor criminal for purposes of the Double Jeopardy Clause. Anderson v. United States, 215 F.3d 1329, (7th Cir. 2000) 





8th Circuit says civil penalties under Anti-Kickback Act are not punishment under double jeopardy clause. (750) Defendant pleaded guilty to accepting kickbacks in violation of the Anti-Kickback Act of 1986, 41 U.S.C. §54, and served an eighteen month sentence and paid a $5,000 fine. Thereafter, the government filed a civil action seeking monetary penalties against defendant under the Act for the same kickbacks. The district court gave judgment for the government for the statutorily authorized sum of double the amount of the kickbacks, or $352,823.60. The Eighth Circuit found that this civil penalty did not violate the double jeopardy clause. Defendant’s reliance on U.S. v. Halper, 490 U.S. 435 (1989), was unavailing because in Hudson v. U.S., 118 S.Ct. 488 (1997), the Supreme Court “disavow[ed] the method of analysis” in Halper. Under the standard adopted in Hudson, the penalty here did not constitute a criminal punishment triggering the double jeopardy clause. Congress plainly denominated the civil penalties provision of the Act as civil, and the double damages penalty provision imposed here has often been adjudged an appropriate remedial measure. The court hinted that another provision of the Act that permits imposition of a $10,000 per occurrence penalty might be punitive, but did not reach the question because that provision was not applied in this case. U.S. v. Lippert, 148 F.3d 974 (8th Cir. 1998).�xe "U.S. v. Lippert, 148 F.3d 974 (8th Cir. 1998)."�





8th Circuit permits new forfeiture proceeding as remedy for failure to give proper notice. (750) Police seized drugs, firearms and money from defendant. He was indicted and adminis�trative forfeiture proceedings were instituted. Defendant never received notice of the forfei�ture, and a default judgment was entered. Nine months later, defendant moved for return of the seized money. The government conceded that defendant's due process rights had been violated in the administrative forfeiture and suggested that the proper remedy would be to initiate a new proceeding. Defendant argued that the govern�ment had acted in bad faith and the proper remedy was to return the money to him. The Eighth Circuit upheld that the court's deci�sion to permit the government to commence new forfeiture proceed�ings rather than return the money to defendant. The record did not support defendant's allegations of bad faith. The district court properly declined to consider defen�dant's double jeopardy argument. Double jeopardy should not be addressed before a case is even filed. U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996).�xe "U.S. v. Volanty, 79 F.3d 86 (8th Cir. 1996)."�





8th Circuit says coordinated prosecution and civil forfeiture do not violate double jeopardy. (750) Defendant was charged with two drug counts, and two days later a civil forfeiture action was filed against his house. Defendant pled guilty to one drug count and stipulated to a settlement of the forfeiture. He later moved to dismiss the indictment on double jeopardy grounds. The Eighth Circuit held that concur�rent civil and criminal proceedings do not violate double jeopardy when they are part of a "single, coordinated prosecution." The question is whether the government filed a second action after it was dissatisfied with its initial attempt to prosecute a particular crime. Here the two cases were filed two days apart, the same Assistant U.S. Attorney represented the government in each, and the civil forfeiture complaint referred to the conduct for which defendant was indicted. In addition, defendant signed a settlement of the forfeiture action one day before he pled guilty to the criminal indictment, and the government signed it the day after the entry of the guilty plea. U.S. v. Smith, 75 F.3d 382 (8th Cir. 1996).�xe "U.S. v. Smith, 75 F.3d 382 (8th Cir. 1996)."�





9th Circuit finds that forfeiture proceedings were insufficiently final at time of criminal conviction, so Double Jeopardy Clause was not violated. (750) Petitioner Sasak filed a habeas corpus petition under 28 U.S.C. Section 2254, alleging that his conviction following related civil forfeiture proceedings violated the Double Jeopardy Clause. At the time of his criminal conviction, some of Sasak’s assets, including his home, had been seized and liquidated. But none of the funds obtained from the liquidations had yet been distributed. The district court denied the Section 2254 petition. The Ninth Circuit held that the forfeiture proceedings were insufficiently final at the time of his conviction for the criminal violations to violate double jeopardy principles, and affirmed.  Sasak v. Copeland, 2002 WL 1994525 (9th Cir. 2002) (unpublished).  





9th Circuit holds forfeiture of funds intended to buy drugs not punishment for Double Jeopardy purposes. (750) Defendant pleaded guilty to money laundering and conspiracy to distribute a listed precursor chemical, 21 U.S.C. §§846, 8441(g)(1), 830, and 802(33). Prior to the conviction, the government seized and administratively forfeited $40,000 which defendant admitted was intended for the purchase of illegal precursor chemicals. In this §2255 motion, defendant alleged that the administrative forfeiture constituted prior jeopardy, thus barring his later conviction. Citing U.S. v. Ursery, 518 U.S. 267, 290-91 (1996), the Ninth Circuit held that the forfeiture of funds intended to be used to purchase the precursors to illegal drugs was not “so punitive in form and effect as to render [the forfeiture] criminal despite Congress’ intent to the contrary.” U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished).�xe "U.S. v. Lee, 185 F.3d 870 (9th Cir. 1999) (table) (unpublished)."�





9th Circuit finds additions to tax for fraud not criminal punishment for double jeopardy purposes. (750) Petitioner was convicted of criminal tax fraud. Thereafter, the IRS assessed him additions to tax because of the fraud, pursuant to 26 U.S.C. §6653(b). Petitioner argued that these additions constituted punishment and thus violated the Double Jeopardy Clause. The Ninth Circuit disagreed. The court applied the test of Hudson v. U.S., 522 U.S. 93 (1997), and concluded (1) that Congress intended additions to tax for fraud to be a civil remedial sanction, and (2) that such additions are not so punitive “either in purpose or effect” as to transform the intended civil sanction into a criminal penalty. In arriving at its conclusion, the court applied the "guidepost” factors of Kennedy v. Mendoza-Martinez, 372 U.S. 144, 168-69 (1963). Additions to tax are not an affirmative disability or restraint, nor have they traditionally been regarded as punishment. Their purpose is remedial, that is, to reimburse the government for the cost of detecting and prosecuting tax fraud. To the extent the additions have a deterrent effect or purpose, that is not inconsis�tent with a civil remedy. The “guidepost” factors present here, such as the fact that fraudulent intent is a prerequisite to imposition of the additions, were insufficient to overcome the evidence of congressional intent to create a civil remedial sanction. Louis v. Commissioner of Internal Revenue, 170 F.3d 1232 (9th Cir. 1999).�xe "Louis v. Commissioner of Internal Revenue, 170 F.3d 1232 (9th Cir. 1999)."�





9th Circuit holds forfeiture of $273,969.04 in unreported currency was not punish�ment. (750) Claimant was carrying $273,969.04 in U.S. and British currency, as well as four pieces of jewelry, when she was stopped by Customs agents at the Los Angeles International Airport. She lied on a Customs declaration form about both the money and jewelry, failed to report the currency as required by 31 U.S.C. §5316, and failed to report the jewelry as required by 19 U.S.C. §1497. She pleaded guilty to making a false statement to a Customs official, 18 U.S.C. §1001. When the government sought civil forfeiture of the money and jewelry, claimant argued that forfeiture was barred by the Double Jeopardy Clause in light of her prior plea to the false statement charge. The Ninth Circuit held that forfeiture of the currency under 31 U.S.C. §5317 was not by the “’clearest proof . . . so punitive in purpose or effect’ that it was equivalent to a criminal proceeding.” Quoting U.S. v. Ursery, 518 U.S. 267 (1996). Congress denominated Section 5317 as civil, and its effect is “not so punitive as to negate Congress’s intention to establish a civil remedy.” As for the jewelry forfeiture, the Supreme Court expressly held in One Lot Emerald Cut Stones v. U.S., 409 U.S. 232, 236-37 (1972), that forfeiture under 19 U.S.C. §1497 is not criminal punishment. U.S. v. $273,969.04 U.S. Currency, 164 F.3d 462 (9th Cir. 1999).�xe "U.S. v. $273,969.04 U.S. Currency, 164 F.3d 462 (9th Cir. 1999)."�





9th Circuit denies defendant opportunity to develop record on double jeopardy claim. (750) Defendant collaterally attacked his narcotics convictions claiming that they violated the double jeopardy clause due to the prior forfeiture of a car and $37,000 in currency. Defendant sought an opportunity to develop a “factual record necessary to permit the requisite inquiry [under U.S. v. Ursery, 518 U.S. 267 (1996)] into whether the forfeiture here was ‘so punitive either in purpose or effect’ as to implicate the Double Jeopardy Clause.” The Ninth Circuit said that the district court did not err in denying such an opportunity because the forfeiture here was pursuant to 21 U.S.C. §881, the same statute at issue in Ursery. Citing U.S. v. Sardone, 94 F.3d 1233, 1236 (9th Cir. 1996), the court held that courts should not engage in case-by-case balancing of the harm to Government against the size of the penalty in assessing whether civil forfeitures offend double jeopardy. Rather the focus should be on the forfeiture statute at issue to determine whether a proceeding under it is “generally considered criminal.” U.S. v. Mesa-Farias, 121 F.3d 718 (9th Cir. 1997) (table) (unpublished).�xe "U.S. v. Mesa-Farias, 121 F.3d 718 (9th Cir. 1997) (table) (unpublished)."�





9th Circuit rejects self-incrimination claim in holding that failing to file a claim in forfeiture is "abandonment." (750) The Ninth Circuit held that just as the seizure of abandoned property cannot be said to implicate the former owner's privacy rights, the forfeiture of abandoned property cannot be said to implicate the former owner's double jeopardy rights. In each instance the government has acted against property that the owner has renounced utterly. However, the defendant argued that requiring him to claim his property he was forced to sacrifice his right against self incrimination in order to preserve his right against double jeopardy. The court rejected the argument, noting that a defendant's claim of ownership at a pretrial suppression hearing may not be used to prove his guilt. Simmons v. U.S., 390 U.S. 377, 394 (1968). "For the same reason a defendant's claim of ownership of property that was subject to forfeiture may not be used for that purpose." Judge Kleinfeld concurred in the result but would not have reached the Simmons issue. U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995).�xe "U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995)."�





9th Circuit says depriving defendant of car for five months did not constitute jeopardy. (750) Defendant argued that he was punished within the meaning of the double jeopardy clause by being deprived of his car for five months, even though the car was eventually returned without forfeiture. The Ninth Circuit ruled that this was essentially a due process argument, not a double jeopardy argument, and rejected it. U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995).�xe "U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995)."�





9th Circuit holds forfeiture for failure to report cash at border is punishment for double jeopardy purposes. (750) The Ninth Circuit found a number of indications that Congress viewed forfeiture under 31 U.S.C. §5317 as more than a civil penalty. Most important, that section permits the government to seek forfeiture of the entire amount of the unreported currency without regard to the cost or loss to the government. In addition, the forfeiture provision is directly tied to the crime of failing to report the currency. The penalties under §5321, which apply to domestic financial institutions and their principals, officers, or employees, are explicitly denominated "civil" 28 U.S.C. §5321, while §5317 does not employ the word "civil," thereby implying a purpose of criminal punishment underlying the forfeiture. Also, the "civil" penalty under §5321(a) is limited to an amount not exceeding $100,000. In contrast, a forfeiture under §5317 is limited only by the value of the unreported funds. Thus the double jeopardy clause applies. Judge Rymer dissented. U.S. v. $69,292.00 in U.S. Currency (Faheemi), 62 F.3d 1161 (9th Cir. 1995).�xe "U.S. v. $69,292.00 in U.S. Currency (Faheemi), 62 F.3d 1161 (9th Cir. 1995)."�





9th Circuit finds no double jeopardy in prosecution involving satellite descramblers despite prior forfeiture of descramblers. (750) Defendant was charged with conspiring to sell illegally modified satellite descramblers in violation of 18 U.S.C. §371 and §2512(1)(b). He moved to dismiss the criminal charges because some of the equipment had been forfeited civilly, under 18 U.S.C. §2513. The Ninth Circuit rejected his double jeopardy claim, ruling that even though the forfeiture provision was punitive, the criminal charges were not based on the same offense as the forfeiture. The equipment was forfeited because it was used to intercept electronic communications in violation of 18 U.S.C. §2511, whereas the indictment charged con�spiracy to assemble, possess and sell satellite descrambler modules. Under U.S. v. Felix, 112 S.Ct. 1377 (1992) a substantive crime and a conspiracy to commit that crime are not the same offense for double jeopardy purposes. Moreover, in this case the double jeopardy problems were "more remote" because defendant was not charged with conspiring to commit the same acts on which the forfeiture was based. U.S. v. Chick, 61 F.3d 682 (9th Cir. 1995).�xe "U.S. v. Chick, 61 F.3d 682 (9th Cir. 1995)."�





9th Circuit says completing civil forfeiture after guilty plea and sentencing did not violate double jeopardy. (750) The Ninth Circuit held that completion of civil forfeiture proceedings did not violate the Double Jeopardy Clause even though defendant had pled guilty and was criminally sentenced while the civil forfeiture proceedings were pending. U.S. v. Barton, 46 F.3d 51 (9th Cir. 1995).�xe "U.S. v. Barton, 46 F.3d 51 (9th Cir. 1995)."�





9th Circuit holds civil forfeiture after conviction not barred by double jeopardy. (750) In U.S. v. $405,089.23 U.S. Currency, 33 F.3d 1210 (9th Cir. 1994), amended, 56 F.3d 41 (9th Cir. 1995), reversed, 116 S.Ct. 2134 (1996), the Ninth Circuit held that a civil forfeiture proceeding under the money laundering statute and the drug proceeds forfeiture statute was barred by double jeopardy because it was a separate proceeding and it constituted "punish�ment." Here, however, defendant was convicted of drug offenses and the forfeiture was based on money laundering. Thus the double jeopardy clause was not implicated. The court cited with approval the opinion in Quinones-Ruiz v. U.S., 873 F.Supp. 359, 362 (S.D. Cal. 1995) which held that "[b]ecause the forfeiture was based on the failure to report count, which is a different offense, the forfeiture was not barred by double jeopardy." U.S. v. $292,888.04, in U.S. Currency (Robinson), 54 F.3d 564 (9th Cir. 1995).�xe "U.S. v. $292,888.04, in U.S. Currency (Robin�son), 54 F.3d 564 (9th Cir. 1995)."�





9th Circuit holds double jeopardy does not bar crim�inal indictment after forfeiture of property. (750) The government obtained a forfeiture judgment of against property that had been used to grow mar�ijuana. Defendant claimed he had an equity of $30,000 in the property. Thereafter, defendant was indicted on charges of maintaining the same property for the pur�pose of manufacturing marijuana. Prior to trial he moved to dismiss on the grounds of double jeopardy, relying on U.S. v. Halper, 490 U.S. 435 (1989). That case held that a defendant who has al�ready been pun�ished in a criminal prosecution may not be subjected to an additional civil sanction un�less the civil sanction is "remedial" rather than a "deterrent or retribution." The 9th Circuit held that "Halper has no application to the very ancient prac�tice by which instru�mentalities of a crime may be de�clared forfeit to the government." In such forfeitures "there is no necessary relation between the value of the property forfeited and the loss to the gov�ernment, nor is there any necessary propor�tion be�tween the value of the property for�feited and the crimi�nal use of the property." Defendant's motion to dismiss the in�dictment was properly denied. U.S. v. McCaslin, 959 F.2d 786 (9th Cir. 1992).�xe "U.S. v. McCaslin, 959 F.2d 786 (9th Cir. 1992)."�





9th Circuit distinguishes between criminal and civil as�pects of civil forfeiture actions. (750) Civil forfeiture actions con�stitute a hy�brid procedure of mixed civil and criminal law el�ements. Because civil forfeiture statutes aid in the enforce�ment of criminal laws, courts have de�veloped limited consti�tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce�dure. Once the gov�ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex�isted. Due process does not required an im�mediate post-deprivation hearing, as long as for�feiture proceedings are commenced without unreason�able delay. Thus in evaluating whether a claimant's rights have been re�spected, the 9th Circuit found it nec�essary to "clearly distin�guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).�xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."�





10th Circuit finds criminal charges and forfeiture need not be tried in same proceeding. (750) Defendant was convicted of counterfeiting checks. Thereafter, the govern�ment sought civil forfeiture of the computer equipment used in the counterfeiting operation. Defendant claimed the Double Jeopardy Clause required that the criminal charges and the forfeiture be tried in the same proceeding. Citing U.S. v. Ursery, 518 U.S. 267 (1996), the Tenth Circuit disagreed. The civil forfeiture of the equipment was not a punishment and was thus not barred by double jeopardy. U.S. v. Mustek Paragon 600 Pro Flat-Bed Scanner S# B14009467, 162 F.3d 1175 (10th Cir. 1998) (table) (unpublished).�xe "U.S. v. Mustek Paragon 600 Pro Flat-Bed Scanner S# B14009467, 162 F.3d 1175 (10th Cir. 1998) (table) (unpublished)."�





10th Circuit finds no ineffective assistance in failing to raise double jeopardy claim. (750) Defendant filed a 28 U.S.C. §2255 motion to set aside his 1990 drug conviction on the ground that he received ineffective assistance of counsel. The Tenth Circuit affirmed denial of his petition, ruling, inter alia, that it was not ineffective assistance of counsel for petitioner’s trial attorney to fail to advise that the government’s seizure of $7,960.22 caused jeopardy to attach. Civil forfeiture does not constitute punishment, and “failure to assert a meritless issue does not constitute ineffective assistance of counsel.” U.S. v. Stanberry, 129 F.3d 131 (10th Cir. 1997) (table) (unpublished).�xe "U.S. v. Stanberry, 129 F.3d 131 (10th Cir. 1997) (table) (unpublished)."�





10th Circuit finds jeopardy claim based on prior civil forfeiture appropriate for Anders brief. (750) Defendant filed an appeal of his conviction for narcotics and weapons offense. He raised several issues through counsel, and also argued—pro se—that his prosecution was barred by Double Jeopardy due to pre-conviction civil forfeiture of his property. On the latter issue, trial counsel filed an “Anders brief,” see Anders v. California, 386 U.S. 738, 744 (1967), because he believed the double jeopardy claim to be frivolous. The Tenth Circuit denied it, citing U.S. v. Ursery, 518 U.S. 267 (1996) (prior civil in rem forfeiture is not punishment for purposes of Double Jeopardy Clause), and agreed that the issue was appropriate for Anders treatment. U.S. v. McMillan, 120 F.3d 271 (10th Cir. 1997) (table) (unpublished).�xe "U.S. v. McMillan, 120 F.3d 271 (10th Cir. 1997) (table) (unpublished)."�





10th Circuit rejects claim that criminal conviction bars later property for�feiture. (750) Defendant argued that his criminal conviction and sentence on drug traf�ficking charges barred the subsequent forfeiture of his real and personal property on double jeopardy grounds. Citing U.S. v. Ursery, 518 U.S. 267 (1996) (finding civil in rem forfeiture not punishment for double jeopardy cases), the Tenth Circuit gave this contention short shrift. U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997).�xe "U.S. v. One Parcel of Real Property Described as Lot 41, Berryhill Farm Estates, 128 F.3d 1386 (10th Cir. 1997)."�





10th Circuit double jeopardy cases are summarized in Law Review. (750) As part of its annual survey of Tenth Circuit law, the University of Denver Law Review summarized recent cases from that circuit involving double jeopardy. The article begins with a review of U.S. Supreme Court precedent, and then considers Tenth Circuit decisions before and after U.S. v. Ursery, 518 U.S. 267 (1996) (finding civil in rem forfeiture not punishment for double jeopardy cases). The article analyzes U.S. v. 9844 South Titan Court, 75 F.3d 1470 (10th Cir. 1996), a pre-Ursery decision holding that forfeiture of a drug defendant’s property following his criminal conviction violated the Fifth Amendment, and U.S. v. Lopez, 93 F.3d 694 (10th Cir. 1996), a post-Ursery case ruling that civil in rem forfeiture does not bar a subsequent criminal conviction. The article also considers U.S. v. Hudson, 92 F.3d 1026 (10th Cir. 1996), in which the court found large civil monetary penalties paid to the comptroller of the currency were not punishment for double jeopardy purposes. Virginia Grace Brannon, Tenth Circuit Survey: Criminal Law: Double Jeopardy, 74 Denv. U. L. Rev. 411 (1997).�xe "Brannon, Virginia Grace, Tenth Circuit Survey\: Criminal Law\: Double Jeopardy, 74 Denv. U. L. Rev. 411 (1997)."�





11th Circuit finds no double jeopardy in civil penalty for selling over-quota tobacco, despite acquittal. (750) Defendant was a tobacco dealer who sold about 150 tons more tobacco than the marketing quota established by the Secretary of Agriculture. After his acquittal on criminal charges for these transactions, the Agriculture Depart�ment assessed a civil penalty against defendant equal to 75% of the sale price of the tobacco. The Eleventh Circuit rejected the claim that the assessment violated the double jeopardy clause. First, the elements of the crimes charged and the civil assessment provision were different; each contained an element the other did not. Second, the assessment was not “punishment” for double jeopardy purposes. Relying on the recent decision in Hudson v. U.S., 118 S.Ct. 488 (1997), the court observed that the tobacco marketing regulatory scheme was intended by Congress to be civil in character. There was little evidence to suggest that the civil assessments functioned in fact as criminal penalties. In particular, the sanction was mone�tary and involved no incarceration. Such assessments have not historically been regarded as criminal, and no finding of scienter was required. Cole v. U.S. Department of Agriculture, 133 F.3d 803 (11th Cir. 1998).�xe "Cole v. U.S. Department of Agriculture, 133 F.3d 803 (11th Cir. 1998)."�





11th Circuit says court’s retaining bribe money was not double jeopardy despite acquittal. (750) Defendant was acquitted of paying a $240,000 bribe to an IRS official through a middleman. He claimed that he intended the payment as settlement of his much larger tax obligation. Following the acquittal, he sought return of the portion of the alleged bribe that was held by the government (approximately $85,000). The Eleventh Circuit held that Rule 41(e) did not govern such a request, and that 18 U.S.C. §3666 required defendant to prove by a preponderance that the money was his and had not been paid or tendered as a bribe. The court ruled that extending §3666 to this case did not constitute double jeopardy despite defendant’s earlier acquittal. Rather, §3666 is “a remedial, not a punitive, measure,” and it functions like the civil forfeiture statutes upheld against double jeopardy challenges in U.S. v. Ursery, 518 U.S. 267 (1996) (holding that “in rem civil forfeitures are neither ‘punishment’ nor criminal for purposes of the Double Jeopardy Clause). U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997).�xe "U.S. v. Beach, 113 F.3d 188 (11th Cir. 1997)."�





11th Circuit says civil forfeiture suit seeking property used in gambling was not barred by double jeopardy. (750) Claimant was convicted of running an illegal gambling business from his home. He argued that a civil in rem forfeiture action against the home under 18 U.S.C. §1955 was barred by the double jeopardy clause. The 11th Circuit found no double jeopardy violation. The government's simultaneous pursuit of criminal and civil sanctions against defendant, under 18 U.S.C. §1955, fell within the contours of a single, coordinated prosecution. U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994).�xe "U.S. v. One Single Family Residence Located at 18755 North Bay Road, Miami, 13 F.3d 1493 (11th Cir. 1994)."�





D.C. Circuit rules forfeiture and criminal prosecution punished defendant for distinct offenses. (750) Defendant argued that the instant drug prosecution constituted double jeopardy since a prior administrative forfeiture had punished him for the same conduct. The D.C. Circuit found no double jeopardy violation, since even if the administrative forfeiture was "punishment," the forfeiture and the subsequent criminal trial punished defendant for factually distinct offenses. Defendant was convicted of possessing cocaine that was seized on April 2, 1991. In contrast, the administrative forfeiture proceeding involved proceeds from drugs defendant possessed before the April 2 seizure. U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995).�xe "U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995)."�





D.C. Circuit says criminal court has no jurisdic�tion to return property once civil for�feiture proceedings begin. (750) Claimant was arrested and indicted on drug charges, and filed a motion under Rule 41(e), Fed. R. Crim. P. for the return of currency and jewelry found at the time of his arrest. During the pendency of the criminal proceeding and before any ac�tion had been taken on the Rule 41(e) mo�tion, claimant received no�tice from the DEA that it intended to seek forfeiture of the currency and jewelry. Claimant pled guilty, and at his sen�tencing hearing the district court denied the Rule 41(e) motion, finding that since the DEA had initi�ated forfeiture proceedings, the district court was not the proper forum in which to seek the return of the prop�erty. The D.C. Cir�cuit agreed, holding that the govern�ment's initi�ation of forfeiture proceedings preempted the district court's juris�diction to hear claimant's post-con�viction Rule 41(e) claim. The D.C. Circuit also rejected claim�ant's argument that the government vio�lated the double jeopardy clause when it initiated a civil forfeiture action after the conclu�sion of his criminal proceeding, since forfeiture statutes are civil in nature, not punitive. U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990).�xe "U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990)."�





California District Court says Teague "new rule" doctrine bars applying forfeiture double jeopar�dy cases on habeas. (750) In Teague v. Lane, 489 U.S. 288 (1989), the Supreme Court held that a federal court may not grant habeas relief to a state prisoner based on a rule announced after his sentence and conviction became final. In this case, District Judge Edward Rafeedie ruled that Teague applies to federal prisoners, and that the Supreme Court's ruling in Austin v. U.S., 509 U.S. 602 (1993)—holding that civil forfeiture constitutes "punish�ment" for double jeopardy purposes—is a "new rule." Since the petitioner's conviction and sentence became final before Austin was decid�ed, the court held that the petitioner could not rely on Austin to claim that his criminal con�viction was barred by double jeopardy. Ferguson v. U.S., 911 F.Supp. 424 (C.D. Cal. 1995).�xe "Ferguson v. U.S., 911 F.Supp. 424 (C.D. Cal. 1995)."�





Illinois District Court says civil in rem forfeiture not former jeopardy. (750) Defendant contended that his drug conviction should be vacated because civil in rem forfeiture proceedings against his property became final before his conviction, thus raising a double jeopardy bar to the criminal charges against him. Citing, U.S. v. Ursery, 518 U.S. 267 (1996), the district court held the claim meritless. U.S. v. Bates, 2000 WL 134715 (N.D. Ill. 2000) (unreported in F.Supp.).�xe "U.S. v. Bates, 2000 WL 134715 (N.D. Ill. 2000) (unreported in F.Supp.)."�





Illinois District Court says failing to claim fine was double jeopardy was not ineffective assistance. (750) Defendant was convicted of narcotics and weapons violations and was sentenced to imprisonment and a $12,500 fine. In this §2255 action, defendant claimed ineffective assistance of counsel on the ground that his attorney failed to raise a double jeopardy objection to the fine in light of the prior civil forfeiture of an automobile and cash. The district court rejected this contention out of hand, noting that a civil in rem forfeiture is not punishment under the rule of U.S. v. Ursery, 518 U.S. 267 (1996), and therefore such a forfeiture did not preclude imposition of a fine. U.S. v. Daily, 970 F.Supp. 628 (N.D. Ill. 1997).�xe "U.S. v. Daily, 970 F.Supp. 628 (N.D. Ill. 1997)."�





New York District Court rules civil forfeiture does not constitute punishment under Double Jeopardy Clause. (750) Petitioner pled guilty to one count of conspiracy to commit robbery involving an assault with a dangerous weapon in violation of 18 U.S.C. §1959(a)(6), and one count of using a telephone to facilitate a drug felony in violation of 21 U.S.C. §843(b), and was sentenced to seven years' imprisonment. Petitioner filed a habeas corpus petition, pursuant to 28 U.S.C. §2255, claiming that a case before another federal judge was barred by the Fifth Amendment's Double Jeopardy Clause. The district court denied the petition, holding that to the extent petitioner's claim is based on an alleged forfeiture proceeding, it is without merit because the Supreme Court concluded in United States v. Ursery, 518 U.S. 267 (1996), that a civil forfeiture does not constitute punishment under the Double Jeopardy Clause. Grullon v. U.S., 2001 WL 43603 (S.D.N.Y. 2001).





New York District Court extends Ursery to CMIR cases. (750) Defendant sought to overturn his criminal conviction by arguing that his indictment for violation of the currency reporting requirements in 31 U.S.C. §5316 should have been dismissed because the government had administratively forfeited the undeclared currency. The district court found that the rationale of U.S. v. Ursery, 116 S.Ct. 2135 (1996) (holding civil in rem forfeitures not punishment for double jeopardy purposes), was applicable to forfeitures under the currency reporting statutes. Ogbonna v. U.S., 1997 WL 785612 (E.D. N.Y. 1997) (not reported in F.Supp.).�xe "Ogbonna v. U.S., 1997 WL 785612 (E.D. N.Y. 1997) (not reported in F.Supp.)."�





Pennsylvania District Court finds no ineffective assistance in failing to claim double jeopardy. (750) Petitioner sought to set aside his conviction. He claimed his counsel was constitutionally ineffective for failing to seek dismissal of the indictment on double jeopardy grounds because the government civilly forfeited the proceeds of his drug operation. The district court observed that this argument was foreclosed by U.S. v. Ursery, 518 U.S. 267 (1996), and thus a failure to raise it did not constitute ineffective assistance of counsel. U.S. v. Ramos, 971 F.Supp. 199 (E.D. Pa.).�xe "U.S. v. Ramos, 971 F.Supp. 199 (E.D. Pa.)."�





Rhode Island District Court holds forfeiture of drug proceeds not barred by prior criminal conviction. (750) Claimant was arrested by state authorities and subsequently convicted of federal drug charges. Federal authorities later brought a civil forfeiture action against $17,220.00 in cash seized at the time of claimant’s arrest, alleging that the money was forfeitable as drug proceeds under 21 U.S.C. §881(a)(6). The district court denied claimant’s motion to dismiss the forfeiture action on double jeopardy grounds. Relying on U.S. v. Ursery, 518 U.S. 267 (1996), the court held that forfeiture of drug proceeds serves a remedial rather than punitive purpose and thus in this case did not constitute a second punishment barred by the Double Jeopardy Clause. U.S. v. U.S. v. One Lot of $17,220.00 in United States Currency, 183 F.R.D. 54 (D. R.I. 1998).�xe "U.S. v. One Lot of $17,220.00 in United States Currency, 183 F.R.D. 54 (D. R.I. 1998)."�





Court of Claims says it lacks subject matter jurisdiction over challenge to forfeitures. (750) Plaintiff pled guilty to marijuana trafficking and did not contest associated 1991 judicial and administrative forfeitures of $201,817 in cash, a motor home, and other property. In 1996 he brought an action in the U.S. Court of Federal Claims seeking return of all his property. The court found that it lacked subject matter jurisdiction: (1) The Tucker Act, 28 U.S.C. §1491(a)(1), creates a cause of action where a plaintiff seeks payment under a “money-mandating” provision of the constitution, a statute, or a regulation. Plaintiff alleged the forfeitures here violated the Double Jeopardy and Takings Clauses of the 5th Amendment, and the Excessive Fines Clause of the 8th Amend�ment, none of which are “money mandating.” (2) Plaintiff alleged that the forfeitures were “illegal exactions,” but this claim could not be maintained while two valid forfeiture judgments were extant. A precondi�tion to establishing such a claim is reversal of the judgments. (3) Plaintiff’s claims are barred by res judicata because of the prior adjudication of the judicial and administrative forfeitures. Bernaugh v. U.S., 38 Fed.Cl. 538 (Ct.Cl. 1997).�xe "Bernaugh v. U.S., 38 Fed.Cl. 538 (Ct.Cl. 1997)."�





Tax Court says taxing forfeited funds while refusing a loss deduction was not double jeopardy. (750) Defendant was convicted of structuring deposits of roughly $1 million in cash in violation of 31 U.S.C. §§5324(3) and 5322(a). Over $230,000 was criminally forfeited. Defendant sought to deduct the $230,000 from his tax liability under Section 165(a) of the Internal Revenue Code. The Tax Court ruled that he was entitled to no deduction. Moreover, the court held that taxing the forfeited funds while refusing a deduction did not violate the Double Jeopardy Clause nor the Excessive Fines Clause. Murillo v. Commissioner of Internal Revenue, T.C. Memo. 1998-13 (U.S. Tax Ct. 1998) No. 18163-96.�xe "Murillo v. Commissioner of Internal Revenue, T.C. Memo. 1998-13 (U.S. Tax Ct. 1998) No. 18163-96."�





U.S. Tax Court holds double jeopardy does not bar tax and penalties on forfeited drug proceeds. (750) Petitioner pled guilty to charges of drug trafficking, money laundering, and tax evasion (for failing to report his illegal drug income). As part of the plea, petitioner agreed to criminally forfeit—under 21 U.S.C. §853(a)— $130,000 in cash, the contents of bank accounts, and several automobiles. At the conclusion of the criminal proceedings, the Internal Revenue Service determined that petitioner owed taxes for the years in which he failed to file, and assessed penalties. Petitioner argued that assessing tax deficiencies and penalties for tax years for which he had been prosecuted constituted double jeopardy. The U.S. Tax Court gave this argument short shrift, noting that Helvering v. Mitchell, 303 U.S. 391 (1938), long ago determined that tax penalties are remedial in character, and that none of the Supreme Court’s more recent pronouncements had altered that result. The Tax Court emphasized that U.S. v. Ursery, 518 U.S. 267 (1996), laid to rest any lingering doubts on the point. Roberts v. Commissioner of Internal Revenue, T.C. Memo. 1997-216 (U.S. Tax Ct. 1997) No. 7053-95.�xe "Roberts v. Commissioner of Internal Revenue, T.C. Memo. 1997-216 (U.S. Tax Ct. 1997) No. 7053-95."� 





Student author says Ursery majority distorted history of forfeitures to justify its result. (750) In United States v. Ursery, 518 U.S. 267 (1996), the Supreme Court held that civil in rem drug forfeitures are not punishment for purposes of the Double Jeopardy Clause. This article is critical of the interpretation the Ursery majority placed on forfeiture statutes predating modern drug forfeiture laws. The author asserts that traditional forfeitures “all involved the forfeiture of ‘the goods’ which formed the basis of the crime charged and not the property which facilitated the crime.” He maintains that the forfeiture of facilitating property is a modern innovation which is essentially punitive in character, and which should therefore be subject to the strictures of the Double Jeopardy Clause. Paul Quin, Mythical Traditions and Fictions: The Rehnquist Court and United States v. Ursery, 1 J. Gender, Race & Justice 295 (1997).�xe "Quin, Paul, Mythical Traditions and Fictions\: The Rehnquist Court and United States v. Ursery, 1 J. Gender, Race & Justice 295 (1997)."�





Author examines effects of Supreme Court’s forfeiture decision, Hudson v. U.S. (750) In Hudson v. U.S., 118 S.Ct. 488 (1997), the Supreme Court concluded that civil monetary penalties and occupational debarments imposed on a bank fraud defendant prior to commence�ment of criminal proceedings were not “punish�ment” for double jeopardy purposes, and thus did not bar the subsequent prosecution. In this case note, Troy D. Cahill examines the effect of the Hudson decision on the multiple punishment protection afforded by the Double Jeopardy Clause. The author concludes that the court “adopted the appropriate analysis for distinguish�ing between criminal and non-criminal sanctions and proceedings. However, in limiting the analysis to the face of the statute, as opposed to evaluating the character of the actual sanctions imposed, the Hudson court failed to safeguard the individual liberties protected by the Double Jeopardy Clause.” Troy D. Cahill, Note: The Supreme Court’s Decision in Hudson v. United States: One Step Up and Two Steps Back for Multiple Punishment Protection Under the Double Jeopardy Clause, 33 Wake Forest L. Rev. 439 (Summer 1998).�xe "Cahill, Troy D., Note\: The Supreme Court’s Decision in Hudson v. United States\: One Step Up and Two Steps Back for Multiple Punishment Protection Under the Double Jeopardy Clause, 33 Wake Forest L. Rev. 439 (Summer 1998)."�





Student author discusses Ursery decision. (750) This case note examines the Supreme Court’s decision in U.S. v. Ursery, 518 U.S. 267 (1996). Author J. Andrew Vines analyzes the history of civil forfeiture in the double jeopardy context, the manner in which the Supreme Court’s recent decisions purported to alter the double jeopardy implications of civil forfeitures, and the controversies resolved (and those left unresolved) by the Ursery decision. J. Andrew Vines, United States v. Ursery: The Supreme Court Refuses to Extend Double Jeopardy Protection to Civil In Rem Forfeiture, 50 Ark. L. Rev. 797 (1998).�xe "Vines, J. Andrew, United States v. Ursery\: The Supreme Court Refuses to Extend Double Jeopardy Protection to Civil In Rem Forfeiture, 50 Ark. L. Rev. 797 (1998)."�





Author analyzes state drug tax statutes in light of Kurth Ranch double jeopardy ruling. (750) In this law review note, Charles K. Todd, Jr., takes a critical look at the Supreme Court’s decision in Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994), which held that the Montana state tax on illegal drugs was “punishment” for double jeopardy purposes and thus unconstitutional. The article discusses the history of state drug taxes and of various previous constitutional challenges to them. It critiques the Kurth Ranch decision, decrying it for “mudd[ying] the double jeopardy waters.” The author notes that Kurth Ranch does not necessarily invalidate all state taxes on illegal drugs because the decision relied heavily on specific “unusual features” of the Montana law. These included: (1) the high rate of taxation and its avowed deterrent purpose; (2) the fact that the tax was to be collected only after payment of fines and forfeitures; (3) the tax could be collected on goods neither owned nor possessed by the taxpayer; and (4) only taxpayers arrested for criminal drug violations had an obligation to pay. The article concludes by proposing model state legislation designed to survive scrutiny even after Kurth Ranch. The practical value of the author’s analysis is diminished somewhat because he does not discuss U.S. v. Ursery, 518 U.S. 267 (1996), which was doubtless decided after the article was written. Charles K. Todd, Jr., Note: The Supreme Court Assaults State Drug Taxes With a Double Jeopardy Dagger: Death Blow, Serious Injury, or Flesh Wound? 29 Indiana L.R. 695 (1996).�xe "Todd, Charles K., Jr., Note\: The Supreme Court Assaults State Drug Taxes With a Double Jeopardy Dagger\: Death Blow, Serious Injury, or Flesh Wound? 29 Indiana L.R. 695 (1996)."�





Student author criticizes Ursery. (750) This article observes that U.S. v. Ursery, 518 U.S. 267 (1996) (finding civil in rem forfeiture not punishment for double jeopardy cases), seems inconsistent with a developing line of Supreme Court authority that promised to “effect a significant collapsing of the basic division between civil and criminal law.” Author Sarah Jean Watterson says Ursery “slams the door on defendants’ use of the Double Jeopardy Clause in the civil forfeiture context.” Watterson believes Ursery was wrongly decided and explains why. Sarah Jean Watterson, Note: Putting the Halper Genie Back In the Bottle: Examining United States v. Ursery In Light of Halper, Austin, and Kurth Ranch, 1997 B.Y.U. L. Rev. 235 (1997).�xe "Watterson, Sarah Jean, Note\: Putting the Halper Genie Back In the Bottle\: Examining United States v. Ursery In Light of Halper, Austin, and Kurth Ranch, 1997 B.Y.U. L. Rev. 235 (1997)."� 





Student author examines multiple punish�ment ban of Double Jeopardy Clause in wake of Ursery. (750) In a Comment for the Marquette Law Review, Patrick S. Nolan reviews aspects of the multiple punishment prohibition of the Double Jeopardy Clause in light of U.S. v. Ursery, 518 U.S. 267 (1996) (holding civil in rem forfeitures not punishment for double jeopardy purposes). The article reviews the history of the multi-punishment protection, and considers Justice Scalia’s contention that there is no legitimate historical or constitutional basis for reading such a protection into the Fifth Amendment. The author also considers Scalia’s suggestion that the Excessive Fines Clause of the Eighth Amendment is a better option for regulating civil forfeitures. Finally, the article assesses the continued viability of the multiple punishment prohibition in the wake of Ursery. Patrick S. Nolan, Double Jeopardy’s Multiple Protection and Regulation of Civil Sanctions After United States v. Ursery, 80 Marq. L. Rev. 1081 (1997).


