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�2nd Circuit holds it was error to permit gov�ernment to amend its forfeiture com�plaint to conform to proof at trial. (400) In February, the government filed an action against property partially owned by claimant, seeking forfei�ture based upon drug activity at the prop�erty, which was uncov�ered by a po�lice raid the previous July. Claimant as�serted an innocent owner defense, alleging that she was un�aware of the drug activities. The tape recording of an in�criminating con�versation which took place that February be�tween claimant and a tenant of the property was intro�duced at trial. Over de�fendant's objections, the jury was then in�structed that it could consider defendant's knowledge of il�legal activi�ties as of the date of the February seizure, rather than as of the July raid. The district court granted the gov�ernment's in�formal motion to amend its complaint to con�form to the evidence pursuant to Fed. R. Civ. P. 15(b). The 2nd Circuit reversed. The original com�plaint and answer, and the gov�ernment's opening statement focused entirely on activity prior to the July raid. Only in the government's summation did a theory of forfei�ture based upon drug ac�tivity after July arise. De�fendant was prejudiced by the amendment, since it was not until af�ter the conclusion of the trial that the district court recog�nized the issue. U.S. v. Certain Real Property and Premises, Known as 8890 Noyac Road, 945 F.2d 1252 (2d Cir. 1991).�xe "U.S. v. Certain Real Property and Premises, Known as 8890 Noyac Road, 945 F.2d 1252 (2d Cir. 1991)."�





5th Circuit rules district court need not bifurcate trial into probable cause and defense sections. (400) Claimant complained that trial court should have bifurcated his civil forfeiture trial into two components – a bench trial addressing the question of probable cause for the forfeiture, and a jury trial excluding hearsay evidence confined to the claimant’s defenses. The Fifth Circuit held that such a bifurcation is not required. In noted that, in any case, this trial judge admitted before the jury in the probable cause phase only hearsay otherwise admissible under the rules of evidence. U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998).�xe "U.S. v. $9,041,598.68, 163 F.3d 238 (5th Cir. 1998)."�





9th Circuit suggests claimant entitled to jury trial on fact issues related to excessive�ness inquiry. (400) Claimant fraudulently obtained a loan the proceeds of which were used to pay taxes and other obligations on a residence, thereby increasing claimant’s equity in the property. The government sought forfeiture of the increased equity. The Ninth Circuit found that the district court erred in failing to hold a hearing on whether the forfeiture amounted to an excessive fine under the Eighth Amendment. In a footnote, the court of appeals observed that claimant had a right to a jury trial “on any disputed issue of material fact,” and went on to say: “Presumably, this would include any disputed factual issues material to the excessiveness inquiry.” U.S. v. 3814 NW Thurman Street, 164 F.3d 1191 (9th Cir. 1999).�xe "U.S. v. 3814 NW Thurman Street, 164 F.3d 1191 (9th Cir. 1999)."�





9th Circuit says judge who presided over criminal case may hear related forfeiture case. (400) Claimant moved to recuse the district judge from hearing this civil forfeiture case on the ground that the judge had presided over the related criminal case and was somehow a material witness. The Ninth Circuit rejected the argument, finding no abuse of discretion in denying the recusal motion. U.S. v. $292,888.04, in U.S. Currency (Robinson), 54 F.3d 564 (9th Cir. 1995).�xe "U.S. v. $292,888.04, in U.S. Currency (Robinson), 54 F.3d 564 (9th Cir. 1995)."�





11th Circuit finds abuse of discretion in denying unopposed motion to continue forfei�ture trial. (400) The government charged defendant with two drug conspiracies and with criminal forfeiture. Defendant was arraigned May 4 and the trial was set for June 3. Defendant then retained counsel, who filed three unopposed motions for a continuance. The district court denied all the motions. On the first day of trial, the government filed a second bill of particulars, adding $2.4 million in currency to the list of forfeitable property. Defendant filed a fourth motion for a continuance. The Eleventh Circuit held that the district court abused its discretion in denying defendant's requests for a continuance. Defendant suffered substantial prejudice because 34 days was insufficient time for defense counsel to defend against a case the government spent years investigating. Defen�dant needed time to compile evidence demon�strating that he had bought and sold several businesses over the years. Moreover, 34 days was insufficient to provide the government with sufficient time to supply defendant with copies of all of the documents to which he was entitled. U.S. v. Verderame, 51 F.3d 249 (11th Cir. 1995).�xe "U.S. v. Verderame, 51 F.3d 249 (11th Cir. 1995)."�





New York District Court holds claimant waived right to jury trial on source of seized funds. (400) In an action brought pursuant to 31 U.S.C. §5317, the government sought forfeiture of $97,253 seized when claimant attempted to transport the funds out of the country. Claimant asserted that the money was from a legal source, and therefore that forfeiture of the entire amount would be an Eighth Amendment excessive fine under U.S. v. Bajakajian, 524 U.S. 321 (1998). The trial court scheduled a jury trial on the issue of the source of the money, but the government objected, arguing claimant waived his right to a jury trial by failing to make a timely demand for such a trial. The court agreed. Claimant’s answer did not include a jury demand, no jury demand was made within ten days of service of the answer, and claimant never made a jury demand in any of his pleadings thereafter. The jury was therefore deemed waived and the case was set down for trial to the court. U.S. v. United States Currency in the Sum of Ninety Seven Thousand Two hundred Fifty-three Dollars, 1999 WL 84122 (E.D. N.Y. 1999) (not reported in F.Supp.).


�xe "U.S. v. United States Currency in the Sum of Ninety Seven Thousand Two hundred Fifty-three Dollars, 1999 WL 84122 (E.D. N.Y. 1999) (not reported in F.Supp.)."�


Texas District Court finds money forfeitable despite special jury verdict that appeared to say it was not. (400) A civil forfeiture case was tried to a jury. At the close of the case, the jury was given a special verdict form containing five questions. The first four questions asked whether the defendant had succeeded in meeting his burden of rebutting the government’s evidence on one of four government forfeiture theories. The court instructed the jury to answer the fifth question only if it had answered “yes” to one of the first four. In that event, the jury was to specify the amount of money not forfeitable under one of the theories. The jury found for the government on three theories and for the defendant on one. It answered the fifth question with the amount $1.1 million. The district court nonetheless ordered the entire amount in dispute forfeited to the government. It reasoned that the jury was ruling against the government on only one theory as to the $1.1 million, but that government had prevailed on three other theories as to the entire amount. Accordingly the entire $9,041,598.68 was ordered forfeited. U.S. v. $9,041,598.68, 976 F.Supp. 642 (S.D. Texas 1997).�xe "U.S. v. $9,041,598.68, 976 F.Supp. 642 (S.D. Texas 1997)."� 





Texas District Court refuses to release sealed depositions in civil forfeiture case to press. (400) This civil forfeiture case was tried to a jury in March 1997. Thereafter, a Houston newspaper sought access to the sealed deposition of a confidential informant who did not testify at the trial. The district court refused to order disclosure. The court ruled under Fed. R. Civ. P. 26(c), that the government’s continuing interest in protecting the safety of confidential infor�mants and the integrity of an ongoing criminal investigation would be compro�mised by disclosure of the deposition. In addition, the court applied the First Amendment standards set out in Press-Enterprise Co. v. Superior Court of California, 478 U.S. 1 (1986), and concluded that material need not be released because: (1) the deposition process has not historically been open to the press and public, and (2) public access to the civil discovery process “does not play a significant role in the administration of justice.” U.S. v. $9,041,598.68, 976 F.Supp. 642 (S.D. Texas 1997).�xe "U.S. v. $9,041,598.68, 976 F.Supp. 642 (S.D. Texas 1997)."�


