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1st Circuit affirms forfeiture of residence, where government established nexus between residence and drug trafficking activities by preponderance of evidence. (555) Defendant was convicted of possession with intent to distribute more than 500 grams of cocaine and other narcotics offenses, and his residence was forfeited. On appeal, defendant argued that Fed.R.Crim.P. 32.2 requires a “more active and searching inquiry” than that engaged in by the district court to justify the forfeiture of his residence. He also argued that the government did not meet its burden of proof, which he asserted to be beyond a reasonable doubt under Apprendi. The 1st Circuit noted that other circuits have consistently refused to apply Apprendi requirements to criminal forfeitures, because the forfeiture is not viewed as a separate charge, but as an “aspect of punishment imposed following conviction of a substantive offense.” The 1st Circuit found the forfeiture evidentiary standard to be preponderance of the evidence, and affirmed. U.S. v. Keene, 2003 WL 21994744, (1st Cir., Aug. 22, 2003).

1st Circuit affirms forfeiture despite failure to instruct jury that "substantial connection" must exist between residence and drug crime. (555) Defendant argued that the district court erroneously refused to instruct the jury that in order to sustain its criminal forfeiture claim, the government was re​quired to establish a "substantial con​nection" between defen​dant's residence and his drug of​fenses. The 1st Cir​cuit re​jected this, finding any error to be harmless. It noted that it has yet to determine the degree of interrelatedness required to sup​port a criminal forfeiture under 21 U.S.C. §853(a)(2). However, the "substantial con​nection" test is the burden required under the civil statute, 21 U.S.C. §881(a)(7). Even assuming this was the burden, any error was harmless. The evidence linking defendant's con​duct to his residence was (a) an express mail package con​taining mari​juana, addressed to and received at the resi​dence, and (b) the controlled substance and related para​phernalia were dis​covered in the basement of the resi​dence. Either of these was sufficient to estab​lish a sub​stantial con​nection between the resi​dence and the drug crimes. U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991).xe "U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991)."
2nd Circuit reaffirms burden of proof in criminal forfeitures is preponderance of evidence. (555) Defendant in this racketeering trial contested the verdict of criminal forfeiture returned by the jury on the ground that the jury should have been instructed that the proper burden of proof is beyond a reasonable doubt. Citing Libretti v. U.S., 516 U.S. 29, 39-41 (1995), the Second Circuit held the jury had been properly instructed that the burden of proof in a criminal forfeiture case is the preponderance of the evidence. U.S. v. Bellomo, 176 F.3d 580 (2d Cir. 1999).xe "U.S. v. Bellomo, 176 F.3d 580 (2d Cir. 1999)."
3rd Circuit applies reasonable doubt standard to RICO criminal forfeiture. (555) The jury's criminal RICO verdict found cash and real property were subject to forfeiture under 18 U.S.C. §1963(a). Defendant argued that it was error to instruct the jury that the burden of proof was a preponderance of the evidence. The 3rd Circuit agreed. When the criminal forfeiture provisions were enacted in 1970, it was generally understood that a criminal forfeiture claim was similar to a substantive criminal charge and therefore had to be proved like a criminal charge. Congress later amended both RICO and CCE by specifically providing a preponderance of the evidence burden of proof with respect to CCE criminal forfeiture proceed​ings and certain aspects of RICO, but left §1963(a) undisturbed. This showed that Congress intended the higher beyond a reasonable doubt standard to control in a §1963(a) proceeding. U.S. v. Pelullo, 14 F.3d 881 (3d Cir. 1994).xe "U.S. v. Pelullo, 14 F.3d 881 (3d Cir. 1994)."
4th Circuit finds that preponderance of the evidence, rather than reasonable doubt, standard governed forfeiture assessment. (555) Defendant was convicted of mail fraud, bank embezzlement, and money laundering. She was ordered to forfeit property derived from, involved in, or traceable to her criminal activities. Judgment was entered, but the district court later vacated her convictions for bank embezzlement because the indictment had failed to allege an essential element of that offense. She appealed her money laundering convictions and the judgment of forfeiture. The 4th Circuit analyzed the elements of money laundering and the wording of the order of forfeiture. The 4th Circuit affirmed her money laundering convictions, but vacated the judgment of forfeiture insofar as it was premised on her now-vacated bank embezzlement convictions. U.S. v. Cherry, 2003 WL 21246637 (3rd Cir., May 30, 2003).

4th Circuit holds Apprendi does not require trier of fact to make factual determinations beyond a reasonable doubt in criminal forfeiture case. (555) Following a jury trial, defendant was convicted of various drug offenses, and certain real property was found subject to criminal forfeiture on the grounds that it was purchased with drug proceeds, in violation of 21 U.S.C. §853. Defendant appealed, claiming the district court erred when it instructed the jury that the Government need only prove the elements of forfeiture by a preponderance of the evidence. The 4th Circuit disagreed, rejecting defendant's argument that the United States Supreme Court's decision in Apprendi v. New Jersey, 120 S. Ct. 2348 (2000), required the trier of fact to make factual determinations beyond a reasonable doubt. The burden of proof on a forfeiture count is preponderance of the evidence. U.S. v. Powell, 2001 WL 51010 (4th Cir. 2001) (unpublished).

4th Circuit says 21 U.S.C. §853 is constitu​tional as to third-party claimants. (555) Haw​kins pleaded guilty to drug conspiracy charges and agreed to forfeit his interest in numerous vehicles and real property. His girlfriend, Hol​mes, filed a third-party claim under 21 U.S.C. §853 alleging ownership of three of the cars. Holmes contended that §853 was unconsti​tu​tional as to third-party claimants because it (1) deprives the third party of a jury trial; (2) re​quires the third party to prove that the property should not be forfeited; and (3) provides greater protection to the indicted criminal defendant than the third party. Relying on Libretti v. U.S., 516 U.S. 29 (1995), the Fourth Circuit rejected all these contentions. A criminal forfeiture is an aspect of the punishment imposed on a convicted defendant. In this setting, a third party claimant has no right to a jury trial, nor does it violate the constitution to place on a claimant the burden of proving either an ownership interest superior to the defendant or status as a bona fide purchaser for value. U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished)."
4th Circuit holds that §853 criminal for​feitures need only be proven by a prepon​derance. (555) Defendant sold control​led substances from his drugstore without a prescription. In addition to other penalties, the government sought forfeiture of the store under 21 U.S.C. §853(a). Defendant argued that the elements of criminal forfeiture under §853 must be proven beyond a reasonable doubt. The Fourth Circuit held that a §853 forfeiture is a punishment rather than a substantive offense, and therefore need only be proven by a prepon​derance of the evidence. The language of the statute plainly indicates that §853 forfeit​ures are intended as punishment for substantive offenses laid out elsewhere in the section. U.S. v. Tanner, 61 F.3d 231 (4th Cir. 1995).xe "U.S. v. Tanner, 61 F.3d 231 (4th Cir. 1995)."
5th Circuit rules trial court properly allocated burden of proof on double jeopardy issue. (555) The trial court rejected defendant's claim that her criminal prosecution violated double jeopardy. On appeal, she contended that the district court erred in placing burden of proof on defendant on this issue. The Fifth Circuit held that the trial court properly understood the showing required of defendant. The defendant bears the initial burden of establishing a prima facie non-frivolous claim of double jeopardy, after which the burden shifts to the government to demon​strate by a preponderance of the evidence why double jeopardy principles do not bar prosecution. The trial court here was simply holding defendant to the burden of going forward with sufficient evidence to establish a prima facie claim. U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996).xe "U.S. v. Schinnell, 80 F.3d 1064 (5th Cir. 1996)."
6th Circuit finds lifestyle evidence sufficient to support forfeiture of drug dealer’s property. (555) Defendant was convicted of a drug trafficking conspiracy, and the jury returned a special forfeiture verdict finding certain of defendant’s real and personal property criminally forfeitable. The Sixth Circuit rejected defendant’s claim that the evidence was insufficient to prove that a car and various pieces of jewelry were derived from the proceeds of the drug trafficking conspiracy. The court noted that the government’s burden of proof under 21 U.S.C. § 853(a)(1) is preponderance of the evidence, and concluded that the evidence was sufficient to show that the all of the forfeited assets were purchased with drug proceeds or facilitated drug trafficking activities. “The evidence indicated that [defendant] lived an extravagant lifestyle without having a job or another identifiable source of income [other than drug trafficking].” U.S. v. Humphrey, 210 F.3d 373 (6th Cir. 2000).xe "U.S. v. Humphrey, __ F.3d __, 2000 WL 353712 (6th Cir. March 28, 2000) No. 98-3440."
6th Circuit reaffirms burden of proof in criminal forfeitures is preponderance of the evidence. (555) Defendant raised a perfunctory challenge to the jury instructions given regarding a criminal forfeiture count pursuant to 21 U.S.C. §853(a), contending that the proper burden of proof for criminal forfeitures is beyond a reasonable doubt. The Sixth Circuit reaffirmed its holding in U.S. v. Smith, 966 F.2d 1045, 1052 (6th Cir. 1992), that the burden of proof for criminal forfeitures is preponderance of the evidence. U.S. v. Lane, 192 F.3d 556 (6th Cir. 1999).xe "U.S. v. Lane, 192 F.3d 556 (6th Cir. 1999)."
6th Circuit applies preponderance stan​dard to criminal forfeiture. (555) Following defen​dant's criminal convic​tion, the govern​ment sought criminal forfeiture of some of de​fendant's prop​erty under 21 U.S.C. §853(a). Following precedent in other circuits, the 6th Circuit held that the forfeitability of defendant's property need be shown only by a pre​ponderance of the evidence, not by proof beyond a reasonable doubt. The court noted but rejected the argu​ment that the prepon​derance standard should apply only to "proceeds" forfei​tures. U.S. v. Smith, 966 F.2d 1045 (6th Cir. 1992).xe "U.S. v. Smith, 966 F.2d 1045 (6th Cir. 1992)."
7th Circuit finds that Apprendi rule does not require matters relevant to criminal forfeiture to be established beyond a reasonable doubt. (555) Defendant was convicted of drug-related offenses, sentenced to life imprisonment and ordered to forfeit $600,000 in cash and three parcels of real estate under 21 U.S.C. Section 853(a). The trial judge had instructed the jury to use the preponderance of evidence standard when deliberating the forfeiture special verdicts. On appeal, the defendant argued that Apprendi required a forfeiture special verdict to be decided beyond a reasonable doubt. The 7th Circuit found that determining the forfeitable proceeds of an offense does not come within the Apprendi rule, because in criminal forfeitures, as in restitution, there is no prescribed statutory maximum and no risk that the defendant has been convicted de facto of a more serious offense. The 7th Circuit noted that Section 853(a) is open-ended, so all property representing the proceeds of drug offenses is forfeitable. The 7th Circuit held that criminal forfeiture may be decided by the judge on a preponderance standard. U.S. v. Vera, 278 F.3d 672 (7th Cir. 2002).

7th Circuit rules criminal forfeiture must be estab​lished by a preponderance of the evi​dence. (555) Defen​dants com​plained that the district court erred by pre​senting two bur​dens of proof to the jury during the for​feiture por​tion of their trial: both a preponderance of the evidence and be​yond a reasonable doubt. The 7th Circuit found no plain er​ror. The district court's in​structions mirrored the statutory lan​guage in 21 U.S.C. §853. Once a defen​dant has been convicted of the substantive of​fense beyond a reason​able doubt, he is subject to criminal forfeiture under §853, which requires the government to make its proof by only a preponderance of the evidence. The government was not required to prove beyond a reasonable doubt that defen​dant's assets were forfeitable. Thus it would be the govern​ment, rather than defendant who would have cause to com​plain about the "beyond a reason​able doubt" language used by the district court. U.S. v. Si​mone, 930 F.2d 1186 (7th Cir. 1991).xe "U.S. v. Si​mone, 930 F.2d 1186 (7th Cir. 1991)."
7th Circuit upholds criminal forfeiture of money and Mercedes in continuing criminal enterprise despite erroneous jury instruction on the government’s burden of proof. (555) Al​though the government was not required to prove be​yond a reasonable doubt that defen​dant's assets were subject to forfeiture, the jury was instructed using the reasonable doubt stan​dard and the 7th Circuit used that standard to analyze the evidence. Even with that height​ened burden however, the court concluded that the jury could have rea​sonably found that the money seized from de​fendant's apartment was intended to be used to pay for cocaine. As for the Mercedes, the evi​dence showed that the defendant used the Mercedes to meet with co​caine dealing associ​ates and to drive to his office on a daily basis. The office had no legitimate use and con​tained 200 grams of cocaine and assorted other items in​cluding empty plastic bags containing cocaine residue. U.S. v. Pace, 898 F.2d 1218 (7th Cir. 1990).xe "U.S. v. Pace, 898 F.2d 1218 (7th Cir. 1990)."
8th Circuit holds criminal forfeiture for money laundering is by a preponderance. (555) Defendant's farm was found forfeitable under 21 U.S.C. §853(a)(2) because it had been used to facilitate drug offenses, and under 18 U.S.C. §982(a)(1) because it had been involved in a money laundering scheme. In U.S. v. Bieri, 21 F.3d 819 (8th Cir. 1994), decided the same day, the 8th Circuit held that the preponderance of the evidence standard of proof applies to forfeitures under §853(a)(2). Here, the 8th Circuit, relying on Bieri, held that the preponderance standard of proof applies to forfeiture under 18 U.S.C. §982(a)(1) as well as under 21 U.S.C. §853(a)(2). U.S. v. Myers, 21 F.3d 826 (8th Cir. 1994).xe "U.S. v. Myers, 21 F.3d 826 (8th Cir. 1994)."
8th Circuit says preponderance standard applies to criminal forfeitures under 21 U.S.C. §853(a). (555) Defendants argued that the district court erred in applying a preponderance of the evidence standard to determine that they used their property for drug trafficking. The 8th Circuit affirmed, holding that the preponderance standard applies to criminal forfeitures under 21 U.S.C. §853(a). Congress designated criminal forfeiture as part of the sentencing or punish​ment phase of a criminal proceeding and gave no indication that a higher standard applies than normally applies at sentencing. Although language in a previous 8th Circuit case suggested a beyond a reasonable doubt standard, this language has been undercut by two Supreme Court cases which indicate that forfeiture, whether criminal or civil, is intended to be a form of punishment akin to a sentencing enhancement, and not a separate offense. U.S. v. Bieri, 21 F.3d 819 (8th Cir. 1994).xe "U.S. v. Bieri, 21 F.3d 819 (8th Cir. 1994)."
9th Circuit holds preponderance of evidence standard applies to criminal for​feiture. (555) Relying on the Third Circuit's opinion in U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987)xe "U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987)", the 9th Circuit held that the preponder​ance of the evi​dence standard applies to criminal as well as civil for​feitures. The court found this constitu​tionally permissible because forfei​ture is part of the punishment and is not an ele​ment of the crime. Here, the trial court's instructions prop​erly com​bined the rebuttable presumption of for​feitability in 21 U.S.C. §853 with the ultimate fact​ual determina​tion, and prop​erly cautioned the jury not to confuse the forfeiture standard with proof beyond a reason​able doubt on the elements of the crime. U.S. v. Hernan​dez-Escarsega, 886 F.2d 1568 (9th Cir. 1989).xe "U.S. v. Hernan​dez-Escarsega, 886 F.2d 1568 (9th Cir. 1989)." 

11th Circuit holds that elements of criminal forfeiture by person convicted of money laundering must be proven by a preponderance of the evidence. (555) Defendant owned and operated an upscale jewelry store in Palm Beach, Florida, where wealthy customers spent hundreds of thousands of dollars on fine gems and jewelry. Defendant at times misrepresented his credentials and used false appraisals to bolster the value of jewelry he sold. He was charged with and convicted of conspiracy to commit wire fraud, wire fraud, conspiracy to launder money, and conspiracy to obstruct justice. On appeal, he challenged inter alia the sufficiency of the evidence that supported the conviction for conspiracy to launder money, for which the SUA was mail and wire fraud. He argued that the evidence was insufficient to demonstrate that the laundered funds were proceeds of wire fraud. He also argued that the evidence was insufficient to demonstrate his intent to conceal the proceeds of mail and wire fraud from anyone other than his ex-wife. The 11th Circuit found that the evidence demonstrated that he funneled the proceeds of mail and wire fraud through several accounts held under fictitious names and opened with forged documents, including an account held in the name of a shell corporation in the Isle of Man. He also was found to have lied to the FBI and IRS agents. Furthermore, he failed to overcome the jury’s finding that the conspiracy also had the objects of promoting unlawful activity and of engaging in financial transactions with criminally derived property with a value great than $10,000. The 11th Circuit noted that the standard of proof at the criminal forfeiture hearing is preponderance of the evidence, and under that standard, the evidence presented at trial was sufficient to support the money laundering convictions. The 11th Circuit also rejected his argument challenging the evidence to support a $20 million criminal forfeiture order. Affirmed. U.S. v. Hasson, 2003 WL 21356096 (11th Cir., June 12, 2003).

11th Circuit holds Apprendi rule does not apply to forfeiture proceedings following a criminal conviction, and burden of proof on forfeiture count is preponderance of the evidence. (555) Defendant was convicted of possession with intent to distribute cocaine and conspiracy, and was required to forfeit real property. 11th Circuit held that Apprendi rule, which requires that any fact other than prior conviction that increases penalty for crime beyond prescribed statutory maximum must be submitted to jury and proved beyond reasonable doubt, does not apply to forfeiture proceedings following criminal conviction. Forfeiture is an aspect of punishment rather than an element of the offense itself. Finding that burden of proof on a forfeiture count is preponderance of the evidence, 11th Circuit affirmed forfeiture order. U.S. v. Cabeza, 258 F.3d_1256 (11th Cir. 2001). 

11th Circuit finds burden of proof in criminal forfei​ture under 21 U.S.C. §853(a)(2) is preponderance. (555) Defendant doctor, whose license to practice medi​cine was forfeited by criminal jury verdict pursuant to 21 U.S.C. §853(a)(2), contended that the proper burden of proof was beyond a reasonable doubt. The Eleventh Circuit disagreed. A forfeiture is part of the sentencing phase of a criminal trial, and therefore the jury in this case was properly instructed that the burden is preponderance of the evidence. The court saw no reason to distinguish its earlier decision in U.S. v. Elgersma, 971 F.2d 690, 697 (11th Cir. 1992), holding that the burden of proof for forfeiture under another subsection of the same statute, 21 U.S.C. §853(a)(1), is preponderance of the evidence. U.S. v. Dicter, 198 F.3d 1284 (11th Cir. 1999).xe "U.S. v. Dicter, 198 F.3d 1284 (11th Cir. 1999)."
11th Circuit, en banc, holds that pre​pon​derance of evidence standard ap​plies to crim​inal forfeitures. (555) Re​versing the panel opinion in U.S. v. El​gersma, 929 F.2d 1538 (11th Cir. 1991) the en banc 11th Cir​cuit held that the preponderance of the evi​dence standard applies to criminal forfeiture pro​ceedings. The language in §853(a) indicates congressional intent to characterize criminal forfei​ture as part of the sentencing process, rather than part of the substantive offense. Because it is not an element of the crime itself, Congress had the author​ity to apply a less strenuous standard of proof. Sec​tion 853(d) provides that certain prop​erty is for​feitable if the government es​tablishes by a preponderance of the evi​dence that the property was ac​quired during the period of certain crimes and there was no likely source for such property other than the crime. The de​fendant may rebut this presumption, but the presumption would have no signifi​cance if the government were still re​quired to prove forfeiture be​yond a rea​sonable doubt. Judge Kravitch con​curred spec​ially to urge the cir​cuit to re​quire bifurcation of in personam forfei​ture proceed​ings from the guilt phase of a criminal trial. U.S. v. Elgersma, 971 F.2d 690 (11th Cir. 1992) (en banc).xe "U.S. v. Elgersma, 971 F.2d 690 (11th Cir. 1992) (en banc)."
Illinois District Court holds burden of proof in criminal forfeiture cases not changed by Supreme Court’s decision in Apprendi. (555) Defendant was found guilty of various drug, tax, and money laundering offenses. However, the jury was unable to reach a unanimous verdict on the forfeiture count. At the retrial, the district court ruled that the government must prove the forfeiture allegations beyond a reasonable doubt. In granting the government’s motion for reconsideration of criminal forfeiture procedures, the district court posited that criminal forfeiture is deemed as part of the sentence under Libretti v. United States, 516 U.S. 29 (1995), and nothing in the Apprendi v. New Jersey, 120 S. Ct. 2348 (2000), triggers a requirement that a trier of fact must make determinations based on the beyond a reasonable doubt standard. Apprendi leaves unchanged prior case law providing that the government must prove forfeiture allegations by a preponderance of the evidence standard. U.S. v. Messino, 2001 WL 123799 (N.D. Ill. 2001).

Louisiana District Court finds burden of proof in RICO criminal forfeitures is beyond reasonable doubt. (555) Defendants were convicted of multiple RICO, mail fraud, money laundering, and tax violations in connection with gambling activities. Following their convictions, the court ruled on the forfeitability of various properties. In doing so, it found that the government’s burden of proof in RICO criminal forfeiture under 18 U.S.C. §1963 is beyond a reasonable doubt. Citing U.S. v. Pelullo, 14 F.3d 881, 901 (3d Cir. 1994). The court also observed that the government need not show that defendants would not have acquired the forfeitable assets “but for” their racketeering activity. Rather, it is sufficient to show that the assets were “earned and/or maintained through the overall pattern of racketeering activity. U.S. v. Cleveland, 1997 WL 602186 (E.D. La. 1997) (not reported in F.Supp.).xe "U.S. v. Cleveland, 1997 WL 602186 (E.D. La. 1997) (not reported in F.Supp.)."
Massachusetts district court finds that “preponderance of the evidence” standard was applicable in deciding extent of forfeitable property. (555) Defendant was convicted of conspiracy to commit money laundering and other related charges, and the jury found certain portions of his property forfeitable. The defendant moved for acquittal and challenged the forfeiture findings based on the burden of proof to be applied. The Massachusetts district court found that the “preponderance of the evidence” standard, rather than a “beyond a reasonable doubt” standard, was applicable in deciding the extent of forfeitable property for conspiracy to commit money laundering. Apprendi did not apply to the criminal forfeiture he challenged. Defendant’s motion denied. U.S. v. Upton, 2005 WL 23331 (D.Mass., Jan. 4, 2005).

Massachusetts District Court holds burden of proof in RICO forfeitures is prepon​derance. (555) Citing U.S. v. Rogers, 102 F.3d 641, 647-48 (1st Cir. 1996), the district court held that the government’s burden of proof in RICO forfeiture cases is “preponderance of the evidence.” The court relied on drug forfeiture cases to decide that RICO criminal forfeiture is “part of the sanction or penalty” which can be established by a preponderance, rather than proof beyond a reasonable doubt. U.S. v. Cunningham, Crim. No. 95-30009-FHF (D. Mass. July 8, 1998) (not reported in F.Supp.).

Oregon district court denies ex-wife’s third-party petition as to real property subject to criminal forfeiture because she did not cite any legal authority to support her claim that her contributions in the form of ordinary household services and childcare can give rise to a resulting trust or constructive trust. (555)  Petitioner and Defendant were married in South Vietnam in 1967 and subsequently moved to Oregon. The marriage dissolved in 1985.  In 1988 Defendant purchased real property and placed title in his name alone. In 1989 he purchased a second property in his name alone.  In 2003 both were indicted along with several others with crimes arising from interstate transportation of stolen property and sale or receipt of stolen property. Pursuant to 21 U.S.C. §853, the indictment included a criminal forfeiture clause, which included the two properties as proceeds of Defendant's alleged criminal violations. Defendant pleaded guilty to Misprison of a Felony and agreed to forfeit all right, title, and interest in both properties. The court conducted a competency hearing for Petitioner, which agreed she was unable to assist in her defense, and dismissed the indictment against her.  The government published notice of the forfeiture action against Defendant, advising any third parties of their right to petition the court within 30 days for a hearing to adjudicate the validity of any claims they may have against the properties. When no one filed a petition claiming an interest in Defendant's property, the court entered a Final Order of Forfeiture vesting title in the United States.  Two days later, Petitioner filed a Fed.R.Civ.P. 60(b)(1) motion, seeking relief from the court's final order of forfeiture.  The court found "excusable neglect" on the part of Petitioner's counsel and granted her motion for permission to file an untimely third-party petition of interest in the forfeited property. Her petition claimed an equitable ownership interest in both properties as the beneficiary of either 1) a resulting trust, or 2) a constructive trust. Although the properties were in Defendant's name, the petition stated that the properties belong to the entire family, according to Viet-Chinese custom, and despite their divorce, Defendant and Petitioner agreed to administer the properties for the benefit of the entire family with the expectation that all members of the family, including Petitioner, retained an interest in both properties. Petitioner contended that at the time Defendant purchased the properties, the couple agreed that Defendant would contribute through his income and she would contribute by caring for the children and the household.  The government moved to dismiss her petition for lack of standing, which the court granted.  The court held that a resulting trust arises where a beneficiary's contribution to the purchase of property is not intended to confer absolute ownership to the title holder, in Oregon where property is purchased with the funds of one party, but title is taken in the name of another. Evidence that the non-title holder actually expended funds must be clear, unequivocal, and convincing, and intent to create a trust may be inferred solely from the conduct of the parties or other relevant circumstantial evidence at the time of conveyance.  There, Petitioner did not allege any contribution of funds to the acquisition of the property; three years before the purchase, the parties were divorced and the marital assets were divided, and she did not allege that any of the marital assets were used to purchase the property. She did not cite any legal authority to support her claim that her contributions in the form of ordinary household services and childcare can give rise to a resulting trust in Oregon, and because the divorce decree awarded her sole custody of the children, she was already obligated to care for her children. In any event, Petitioner could not rely on her continued household contributions or the fact that the parties "were administering the properties jointly for the joint benefit of their children" because a resulting trust may not be established by subsequent acts of any of the participants. Finally, there was no cited pertinent legal authority holding that a resulting trust may be imposed by the operation of foreign custom. As to Petitioner’s alleged equitable ownership interest as the beneficiary of a constructive trust, she failed to allege an underlying substantive right to the properties that would justify the imposition of an exceptional remedy, since she acknowledged she never held legal title to the properties, did not contribute financially to the purchase of the properties, and no marital assets were used to purchase the properties pursuant to the divorce decree and she was already required to care for her children.  U.S. v. Lon Lee, 2006 WL 2927245 (D.Or. 2006) (Oct. 10, 2006).

