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1st Circuit holds that criminal forfeiture order permits the government only to move for forfeiture of substitute property but reserves for the court the authority to order the property forfeited. (535) After a jury returned forfeiture findings concerning the defendant's drug trafficking and money laundering activities, the court entered a forfeiture order imposing a money judgment in the amount of $511,321.22 and ordered the forfeiture of specific items of personal and real property which the jury found were connected to his drug activities. The money laundering forfeiture order commanded the defendant to turn over specific items of property but did not impose an additional money judgment. Both orders permitted the government to seize "substitute property" under certain circumstances to satisfy the forfeiture amount. On appeal, the court upheld the money judgment, holding that criminal forfeiture is a sanction against the individual defendant rather than a judgment against the property itself, and it prevents a drug dealer from ridding himself of his ill-gotten gains to avoid the forfeiture sanction. However, the court said, it was not clear whether the forfeiture orders stating that the government may "forfeit" substitute property meant that the government may move for forfeiture or may seize the substitute property without any action by the court. Thus, the court held that the plain language of Fed.R.Crim.P. 32(e)(1) permits the government only to move for forfeiture of substitute property but to reserve for the court the authority to order the property forfeited. U.S. v. Hall, 434 F.3d 42 (1st Cir. 2006) (January 12, 2006).

1st Circuit finds no requirement of nexus between crime and substitute assets. (535) Defendant was convicted of narcotics offenses and the jury returned a forfeiture verdict in the amount of $6 million against her and her co-defendants. Thereafter, the government sought the forfeiture of certain real property as a substitute asset. The First Circuit rejected the notion that there must be some proof of a factual nexus between the criminal activity underlying the forfeiture and property forfeitable as a substitute asset. “In fact, such a nexus would render the forfeiture of the property as a substitute asset unnecessary [because] ‘[t]he substitute asset provision comes into play only when forfeitable property cannot be identified as directly ‘involved in’ or ‘traceable to’ [t]he criminal activity.’” Here the government established that the $6 million in forfeitable drug proceeds had been dissipated or otherwise could not be located with due diligence. See 21 U.S.C. §853(p). Hence, it could properly look to substitute assets. U.S. v. Candelaria-Silva, 166 F.3d 19 (1st Cir. 1999).xe "U.S. v. Candelaria-Silva, 166 F.3d 19 (1st Cir. 1999)."
1st Circuit upholds forfeiture of entire amount of laundered money, rather than net profit, from substitute assets. (535) Defen​dants participated in a large organization that laundered money for Colombian drug traffick​ers. During a 15-month period, conspir​ators wired over $136 million to foreign bank accounts controlled by the Colombians. The dis​trict court ordered the forfeiture of $136 million under one of RICO's forfeiture provisions, holding several conspirators liable for the full $136 million, and others liable for lesser amounts. Because the $136 million had been wired out of the country, each defendant was liable to pay the forfeited amount out of substitute assets. The First Circuit agreed that the $136 million wired to the Colombians consti​tuted racketeering "proceeds" forfeitable by the persons who handled or controlled these funds before they were wired. Moreover, a defendant's forfeiture extends to funds obtained by other members of the conspiracy, provided such funds were reasonably foreseeable to that defendant. Such a forfeiture did not constitute an excessive fine. It is quite rational to hold a defendant liable for an amount of money foreseeably laundered by himself and his own co-conspirators. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."
1st Circuit upholds district court's juris​diction to order forfeiture of substitute assets after appeal filed. (535) Defendants partici​pated in a large organization that laundered money for Colombian drug traffickers. The district court ordered the forfeiture of $136 million wired by the conspirators to foreign bank accounts controlled by the Colombians. After defendants filed notices of appeal, the government filed a motion seeking forfeiture of substitute assets. Because the $136 million had been wired out of the jurisdiction, the district court granted the order. The First Circuit held that the district court had jurisdiction to enter the order even though appeals had already been taken. The initial forfeiture is sought in the indictment and is specified in the jury verdict. But an order substituting assets is made by the court. The implication is that such an order may be entered after the initial forfeiture has been determined. The government might not even know that substitution is necessary until it seeks to take possession of the property specified in the initial forfeiture order. U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995).xe "U.S. v. Hurley, 63 F.3d 1 (1st Cir. 1995)."
2nd Circuit holds that substitution of assets provisions was applicable to defendant and affirms forfeiture of his residence. (535) Defendant and his associates laundered millions of dollars of cocaine proceeds in New York and Miami and transferred them to Colombia. Upon conviction, defendant was sentenced to ten years in prison, and the district court entered two forfeiture orders. The first order was for $14.2 million, the stipulated amount of funds involved in the money laundering offense. After the IRS was unsuccessful in locating and recovering the money, at the government's request the district court then entered an order of forfeiture of substitute assets directing him to forfeiture all his rights in a Miami residence and a Swiss bank account. The 2nd Circuit affirmed, finding that Section 982(b) provides for the forfeiture of substitute assets for certain intermediaries who launder large amounts of property. Affirmed. U.S. v. Bermudez, 2005 WL 1525095 (2nd Cir., June 29, 2005).

2nd Circuit holds RICO does not authorize pre-trial restraint of substitute assets. (535) In January 1998, John Gotti and other alleged members of the Gambino organized crime family were indicted on racketeering charges. The government sought pretrial restraint of the proceeds of the racketeering activity, as well as substitute property to be forfeited if the proceeds proved impossible to locate. The Second Circuit upheld the ruling of the district court that the RICO forfeiture statute, 18 U.S.C. §1963(m), permits pre-trial restraint of racketeering proceeds, but not substitute assets. The court adopted a plain language approach to statutory construction and concluded that, while Congress’ broad remedial purposes might have been better served if pre-trial restraint of substitute assets were authorized, the statutory language did not permit that result. The court found that its previous opinion in U.S. v. Regan, 858 F.2d 115 (2d Cir. 1988), which intimated that pre-trial restraint of substitute assets might be acceptable in RICO cases, should be restricted to its facts. U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998).xe "U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998)."
2nd Circuit holds government waived its right to substitute assets in let​ter agree​ment. (535) In lieu of a formal RICO forfeiture hearing, defen​dants entered into a letter agreement with the gov​ernment in which they agreed to forfeit $22 million in cash in full satis​faction of the for​feiture penalties in 18 U.S.C. §1963. To secure the payments, defen​dant delivered affi​davits con​fessing judgment in the amount of $22 million. After defen​dant's default, the government filed the confes​sions of judgment and moved for an Order of Forfeiture for the $22 million. The district court then granted the gov​ernment's motion under 18 U.S.C §1963(m) for a substitution of assets, and entered a forfeiture order vest​ing in the gov​ernment title to defendant's interest in vari​ous corpora​tions. The 2nd Circuit reversed, holding that by enter​ing the letter agreement rather than submitting the for​feiture issue to the jury, the govern​ment waived its rights, in​cluding the right to a substitu​tion of assets un​der §1963(m). While the agreement contem​plated the sale of the properties to raise the $22 million in the event of defen​dant's default, it did not contem​plate the auto​matic vesting of title to the properties in the gov​ernment. U.S. v. Paccione, 948 F.2d 851 (2d Cir. 1991).xe "U.S. v. Paccione, 948 F.2d 851 (2d Cir. 1991)."
3rd Circuit holds non-prosecution agreement was ambiguous as to whether substitute funds were subject to pre-conviction restraint. (535) Defendant was indicted for bank fraud for making false statement to banks. The defendant voluntarily placed potentially forfeitable funds in escrow accounts pending plea discussions. After signing a non-prosecution agreement, he filed a Fed.R.Crim.P. 41(e) motion for return of the escrowed funds. The government filed an ex parte motion for a restraining order, seeking the pre-trial restraint of portions of the seized and escrowed funds. The government claimed not to seek to restrain the funds that it considered substitute assets for forfeiture purposes. The district court denied the Rule 41(e) motion without a hearing or making any findings concerning the motion. The 3rd Circuit found the non-prosecution agreement to contain ambiguous language as to the escrowed funds. Vacated and remanded to resolve the ambiguity. U.S. v. Pantelidis, 2003 WL 21574796 (3rd Cir., July 11, 2003). 

3rd Circuit holds that Apprendi does not apply to criminal forfeiture of substitute assets. (535) Claimant was convicted of conspiracy to distribute more than 1,000 kilograms of marijuana. His plea agreement provided that he forfeit $600,000 and certain real property representing proceeds and/or facilitating property. After he pleaded guilty but before sentencing, the Supreme Court decided Apprendi. The government filed and was granted an order for forfeiture of substitute assets. The Third Circuit found Apprendi to be inapplicable because claimant pleaded guilty. Furthermore, the Third Circuit found Apprendi inapplicable to criminal forfeitures. Even if Apprendi applied, the Third Circuit noted, there would be no error because the defendant stipulated to the forfeiture in his plea agreement, and the district court had heard evidence and made factual findings supporting the forfeiture beyond a reasonable doubt. Affirmed. U.S. v. Criniti, 2002 WL 1289862 (3rd Cir. 2002) (unpublished).

4th Circuit holds that court may enjoin dispo​sition of substitute assets belonging to fugitive RICO defendant. (535) De​fendant was in​dicted on various RICO viola​tions which caused the failure of a savings and loan asso​ciation. The in​dictment charged defendant and others with transferring $22,000,000 to Swiss bank accounts. Defendant fled the country, but later wired $500,000 to an accomplice in the United States. The district court found that the stolen RICO funds were not the source of wired money, and therefore it had no jurisdiction to en​join the disposition of the funds pending trial. The 4th Circuit disagreed, ruling that the district court did have jurisdic​tion to enjoin the disposi​tion of the wired funds. Under the RICO forfeiture statute, a money judgment can be satisfied out of any of the defen​dant's assets. The possession of the wired funds by defen​dant's accomplice did not defeat the government's right to those funds, since the accomplice was not a bona fide pur​chaser for value. The 4th Circuit also rejected the accom​plice's ar​gument that the continued restraint of the funds vi​olated her 6th Amend​ment right to counsel and due process. In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990).xe "In Re Assets of Billman, 915 F.2d 916 (4th Cir. 1990)."
5th Circuit permits pretrial restraint of as​sets to be appealed as injunction. (535) The district court partially granted the gov​ernment's pretrial motion for an order re​straining certain substitute assets of de​fendant. Both the government and defendant ap​pealed. The 5th Circuit ruled that it had jurisdiction under 28 U.S.C. §1292(a)(1) to consider the appeals. Pretrial asset re​straining orders are appealable as "injunctions." The court rejected defendant's claim that jurisdiction extended to his claim that count 10 of the indictment failed to state an offense. The suffi​ciency of the indictment could be examined ade​quately in any appeal from a final judgment. U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993).xe "U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993)."
5th Circuit rules §853 does not permit pre​trial re​straint of substitute assets. (535) The 5th Circuit held that 21 U.S.C. §853(e) does not authorize the pretrial re​straint of substitute assets. It permits a re​straining order only against property de​scribed in §853(a), and that §does not include substitute assets. Section 853(p) allows the forfeiture of substitute property if the property in subsection (a) is unavailable for certain reasons. U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993).xe "U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993)."
6th Circuit finds proper the forfeiture of 630 shares of bank stock to satisfy $400,000 forfeiture monetary judgment.  (535) Hill was convicted of conducting an illegal gambling business and money laundering, and the jury returned a special criminal forfeiture verdict finding that certain of his property were involved in the money laundering convictions. The government then obtained a monetary judgment in the amount of $400,000 after several properties involved in the money laundering had become unavailable for forfeiture. The district court ordered the forfeiture of Hill’s interest in 616 shares of bank stock which were involved in his money laundering offense, as well as 630 additional shares as substitute assets, to satisfy the monetary judgment. The Sixth Circuit affirmed. U.S. v. Hill, 2002 WL 31119692 (6th Cir. 2002) (unpublished) 

6th Circuit rules proper the forfeiture of bank stock shares as substitute assets after several properties involved in the money laundering judgment became unavailable for forfeiture. (535) Hill was convicted for conducting an illegal gambling business and money laundering. The jury found in a special criminal forfeiture verdict that certain of Hill’s properties were involved in the money laundering conviction. Thereafter, the government obtained a monetary judgment in the amount of $393,000 after several properties involved in the money laundering had become unavailable for forfeiture. The district court also ordered the forfeiture of Hill’s 616 bank stock shares. Then the government learned that the 616 shares had split and become 9,240 shares. Hill had also purchased other shares of the same stock that had become 630 shares. The Final Order of Forfeiture was amended to include the forfeiture of Hill’s interest in all the shares. The Sixth Circuit held that the forfeiture of the appreciated value of Hill’s original 616 shares of bank stock was proper because the original 616 shares were involved in” Hill’s money laundering offense. Although the shares had become 9,240 shares, the additional shares were directly "“traceable to"” the original shares involved in his money laundering conviction. Thus, the order to forfeit the additional 630 shares was proper under the substitute asset provision, in order to satisfy the money judgment. U.S. v. Hill, 2002 WL 31119692 (6th Cir. 2002) (unpublished).

6th Circuit reverses order allowing forfeiture of substitute assets over govern​ment objec​tion. (535) After jury returned special criminal forfeiture verdict against $1 million of defendant’s real and personal property, the trial court, acting sua sponte, entered an order permitting defendant to satisfy the forfeiture judgment with $500,000 in cash in lieu of the property. The Sixth Circuit found the money laundering statute makes forfeiture mandatory upon return of the special verdict. Forfeiture of “substitute property” is only permitted under certain limited circumstances delineated in 21 U.S.C. §853(p), none of which were present here. The district court’s order was vacated. U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999).xe "U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999)."
7th Circuit rules property need not be free of all taint of criminal activity to be forfeitable as substitute asset. (535) Defendant was convicted of racketeering and the jury found his house and $3 million in racketeering proceeds criminally forfeitable. The government obtain​ed from the district court an order forfeiting an invest​ment account and a Florida vacation home. Defendant and his wife appealed on the novel ground that these assets were at least partially tainted with proceeds of criminal activity and such tainted assets may not be forfeited under 18 U.S.C. §1963(m) as substitute property. The Seventh Circuit rejected this notion, finding that there will “often … be property falling somewhere in between, property which may be suspected of being tainted but which the government cannot prove is derived from racketeering activity. We are convinced that such property can be forfeited under 1963(m).” U.S. v. Infelise, 159 F.3d 300 (7th Cir. 1998).xe "U.S. v. Infelise, 159 F.3d 300 (7th Cir. 1998)."
7th Circuit denies wife’s claim to casino revenues forfeited as substitute property. (535) Claimant’s husband was convicted of narcotics offenses and the jury returned a forfeiture verdict finding $200,000 in drug proceeds forfeitable to the government. The convicted husband owned an interest in a casino, and when it was sold, the district court ordered the husband’s share of the proceeds forfeited as substitute property and applied to the $200,000 forfeiture verdict. Claimant alleged she was entitled to one-half the proceeds as marital property. The Seventh Circuit denied the claim. The wife was not a record owner of the casino, and under Illinois law, the right of a spouse to marital property does not vest until dissolution of the marriage. Because claimant was married to the criminal defendant at the time of the forfeiture, she had no legal interest in the casino. Accordingly, she also lacked standing to contest the forfeiture. U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished)."
8th Circuit rejects pretrial restraint of substitute assets under §982. (535) The government obtained a restraining order prohibiting defendants from alienating certain property during the pendency of a criminal prosecution, up to an amount sufficient to substitute for the assets defendants had allegedly obtained by fraud. The Eighth Circuit vacated the restraining order, finding that 21 U.S.C. §982 did not authorize the pretrial restraint of substitute assets. In cases of mail fraud, §982(b)(1)(B) provides that forfeiture shall be governed by certain subsections of §853. Section 853(e)(1) only authorizes pretrial restraint of property associated with the crime. Subsection (p) allows the government to reach substitute assets after conviction. U.S. v. Field, 62 F.3d 246 (8th Cir. 1995).xe "U.S. v. Field, 62 F.3d 246 (8th Cir. 1995)."
9th Circuit returns criminal forfeiture order to district court for amendment of final order of forfeiture. (535) Defendant was convicted of many narcotics violations, and a final order of forfeiture based on money laundering was entered against him. On appeal, he argued that he was separately convicted for money laundering and structuring where the charges of structuring should have been recognized as lesser included offenses of the money laundering charges. The Ninth Circuit disagreed with that argument, noting several differences between the structuring and money laundering statutes. The forfeiture order thus remained valid. But the government acknowledged that it had failed to comply fully either with the Federal Debt Collection Procedure Act and 21 U.S.C. Section 853(p), so the order was remanded for further proceedings in connection with collection of the criminal forfeiture judgment. The Ninth Circuit suggested that the government may seek to obtain an amended order under Section 853(p) describing the accounts in question as “substitute property” or may proceed in compliance with the FDCPA by giving defendant adequate notice. Remanded. U.S. v. Bertolo, 2002 WL 31875680 (9th Cir. 2002) (unpublished).

9th Circuit says wife’s vested community property interest in “substitute property” was not subject to forfeiture. (535) At sentencing after defendant’s conviction, the government elected to proceed under the “substitute property” provision of 21 U.S.C. §853(p). The district court entered a preliminary order of forfeiture of various properties including property in which defendant and his wife had an interest as community property. Under California law, each spouse has a vested undivided 1/2 interest in the community property. Since under §853(p) only the substitute property of the defendant may be forfeited, it was improper for the district court to order forfeiture of the innocent spouse's half of the community property. Accordingly, the Ninth Circuit reversed the forfeiture insofar as it purported to forfeit the wife’s interest in the substitute property. U.S. v. Lester, 85 F.3d 1409 (9th Cir. 1996).xe "U.S. v. Lester, 85 F.3d 1409 (9th Cir. 1996)."
9th Circuit says government may not restrain substitute assets before conviction. (535) It is clear that upon conviction the government may seize substitute assets if the forfeitable assets are unavailable. But the 9th Circuit held that 18 U.S.C. §982(e) does not authorize the pretrial restraint of substitute assets. The court thus followed In re Assets of Martin, 1 F.3d 1351 (3d Cir. 1993) and U.S. v. Floyd, 992 F.2d 498 (5th Cir. 1993), and disagreed with In re Billman, 915 F.2d 916 (4th Cir. 1990), cert. denied, 111 S.Ct. 2258 (1991), and U.S. v. Regan, 858 F.2d 115 (2d Cir. 1988). Accordingly, the district court was ordered to vacate its order restraining substitute assets prior to trial. U.S. v. Ripinsky, 20 F.3d 357 (9th Cir. 1994).xe "U.S. v. Ripinsky, 20 F.3d 357 (9th Cir. 1994)."
Eleventh Circuit holds that substitute property provision in 21 U.S.C. §853(p) preempts Florida homestead exemption and tenancy in entirety statutes. (535) A jury found the defendant guilty on 21 counts in a multi-count superseding indictment stemming from his role in a fraudulent land-swap arrangement that bilked two unwitting investors out of more than $11 million. The indictment notified the defendant that if he were convicted on any of the money laundering counts, which charged a violation of 18 U.S.C. §1957, the government would seek forfeiture of any real or personal property involved in or traceable to that money laundering, under §982(a)(1). After his conviction, the district court entered a preliminary order of forfeiture that required him to forfeit $295,000 in cash to the government. Although the defendant stipulated to that forfeiture amount, he did not have enough cash to cover it. The government then filed a motion asking the district court to amend its preliminary order of forfeiture to substitute other property that the defendant owned that was not traceable to money laundering, specifically his interest in his house and three automobiles. He owned one of those vehicles outright, but he and his wife owned the other two cars and the house jointly, and thus opposed the government's motion by arguing that the Florida Constitution's homestead exemption, as well as that state's tenancy by the entireties law, shielded his home from forfeiture. The defendant took the position that Congress had not intended to override those provisions with the substitute property provision of 21 U.S.C. §853(p). The district court disagreed. On appeal, the Eleventh Circuit first stated that the state law provisions appeared to protect the property in question to the extent that state law can do so. The Florida Supreme Court has interpreted the homestead exemption to forbid the civil or criminal forfeiture of homestead property, and a Florida appellate court held that under that state's law governing entireties property, neither spouse may sever or forfeit any part of the estate without the assent of the other. However, the federal substitute property forfeiture provision does not exempt homestead or entireties property, causing an apparent conflict. If there is a conflict, federal law prevails under the Supremacy Clause, which is another way of saying that if Congress did not intend for federal law to preempt state law, then there is no conflict, and state law is to be honored in applying the federal law. The defendant contended that there is an express preemption provision in the subsection that provides for forfeiture of facilitating and derived property, 21 U.S.C. §853(a); however, there is none in the subsection that provides for forfeiture of substitute property, §853(p). The court found that in describing the substitute property that may be forfeited, Congress in §(p)(2) spoke broadly in commanding that “the court shall order the forfeiture of any other property of the defendant,” which does not convey discretion. There is no stated exception for homestead or entireties property. If it had meant to do so, Congress could have excluded those types of property by name or said “except for property protected from forfeiture under state law, ” which is what Congress did in the Bankruptcy Code. Thus, when Congress wants to exempt specific types or categories of property from the reach of federal statutes, it includes language doing that, and when it wants all property to be swept within the ambit of federal law, Congress uses terms like “any” without qualification or restriction, as it has done in the criminal forfeiture provision governing substitute property. Also, §853(o) mandates that the section’s provisions be liberally construed to effectuate its remedial purposes, which would be undermined if the court construed §853(p) in a way that allowed convicted defendants to evade its provisions by retaining their homestead or entireties property.
Finally, the court stated that its decision was consistent because it previously found that the federal civil forfeiture statute, 21 U.S.C. §881(a), which has no express preemption clause, nonetheless preempts the homestead exemption contained in Florida's Constitution (it did acknowledge, however, that its decision was not consistent with a decision from the Seventh Circuit, which it stated was “fundamentally wrong”). U.S. v. Fleet, 2007 WL 2480543 (11th Cir. 2007) (September 5, 2007).

11th Circuit upholds forfeiture of substitute property de​spite three-year delay between for​feiture verdict and forfei​ture order. (535) De​fendants contended that the district court erred in authorizing the forfeiture of sub​stitute assets because defendants were not responsible for the loss of the originally-forfeited property, as re​quired by 18 U.S.C. §1963(m). They contended that the property was lost because the govern​ment acted in a dilatory manner by waiting three years after the forfeiture verdict before obtaining a forfeiture order. The 11th Circuit rejected the argument, ruling that all right to the property vested in the United States in 1981 when defen​dants committed the RICO offenses. De​fendants encumbered the prop​erty in 1983 by executing a mortgage, transferred their interests to rela​tives, and al​lowed the prop​erty to fall into foreclo​sure. These ac​tions placed the prop​erty out of reach of the United States, and beyond the juris​diction of the court, and re​quired the district court to order the forfeiture of substi​tute prop​erty to satisfy the judgment. The delay be​tween the forfeiture verdict and the forfeiture verdict did not violate due process. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
11th Circuit finds no ex post facto violation in RICO forfei​ture of substitute property. (535) As a result of defen​dants' RICO violations, a for​feiture verdict was entered against certain of defendants' property. Since the cur​rent prop​erty owners were innocent bona fide pur​chasers for value, the district court entered a forfeiture order of substitute property under 18 U.S.C. §1963(m). Defendants con​tended that the application of §1963(m) violated the ex post facto clause because it was enacted after the RICO violations took place. The 11th Circuit found no ex post facto viola​tion in the forfeiture of substitute property. Section 1963(m) did not change the quantum of punishment under RICO nor add any new penalty. It merely provided for an alterna​tive method of collecting a forfeiture judgment. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
11th Circuit upholds valuation of property. (535) The dis​trict court entered an forfeiture order of sub​stitute property under 18 U.S.C. §1963(m), finding de​fendants jointly and severally liable to the govern​ment for approxi​mately $164,000. The 11th Circuit rejected defen​dants' arguments that the district court should have con​ducted a hearing to determine the value of the prop​erty. The forfeiture statute contains no provision autho​rizing a hearing to determine the value of forfeited property. Nor was the amount owed on a 1983 mort​gage required to be de​ducted from the value of the property. All right to the prop​erty vested in the gov​ernment in 1981, before de​fendants en​cumbered the property. Fi​nally, using the 1989 sale price as the value of the property was proper. The government was enti​tled to any increase in the property's value since 1981. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
11th Circuit upholds finding that defendant owned Bronco, but reverses valuation of sub​stitute property. (535) The 11th Circuit con​cluded that there was ample evidence before the jury to permit it to conclude that defendant was the owner of the Bronco. Defendant's fa​ther, who purchased it in the name of his com​pany, stated that the Bronco would belong to defendant, and defendant took out title papers in his own name. Prior to trial, however, the car was purchased by an innocent third party, so the district court ordered substitute prop​erty to be forfeited. It valued the Bronco at $18,000. The 11th Circuit reversed, ruling that there was no evi​dence that the defendant had made any payments on the Bronco beyond the initial $10,000 deposit. U.S. v. Roberson, 897 F.2d 1092 (11th Cir. 1990).xe "U.S. v. Roberson, 897 F.2d 1092 (11th Cir. 1990)."
Alabama district court allows amendment of forfeiture order to substitute real property belonging to one defendant. (535) Multiple defendants were convicted for various mail fraud and money laundering charges, and an order of forfeiture was entered which included a money judgment in the amount of $1.1 million. Despite the government’s collection records, the forfeiture order was not satisfied. Government moved to amend the forfeiture order to substitute real property belonging to one defendant for the unpaid forfeited money. Defendants’ family members who claimed to have purchased the real property from the defendant moved to intervene, and the government moved to dismiss the intervention motion. The Middle District of Alabama district court held that the forfeiture order could be amended to substitute real property belonging to one defendant for the unpaid forfeited money. The court held that the motion to intervene was premature and was thus denied. U.S. v. Faulk, 2004 WL 2358264 (M.D. Ala., Oct. 8, 2004).

California District Court allows interlocutory sale of real estate and substitution of property for one of equal or greater value. (535) Defendant was charged with mail fraud, health care fraud and money laundering, and the indictment sought criminal forfeiture of over $1 million representing proceeds of his alleged money laundering offenses. The indictment specified that in the event defendant had transferred, commingled or placed property beyond the jurisdiction of the court, the government would seek forfeiture of other property as substitute assets, including interest in residential property. The residential property was listed as substitute property, not as forfeitable property, and that property was posted as security for defendant’s release bond. Third party claimants sought to sell the substitute property and trade it for another house, but cannot do so due to the government’s notice of lis pendens. The third party claimants filed an interlocutory motion to sell the substitute property and to transfer the lis pendens to the new house. The Northern District of California district court held that in an indictment seeking criminal forfeiture or proceeds of a defendant’s offenses, substitute assets need not be specifically identified. The court held that an order substituting assets for those subject to forfeiture may be made by the court after the initial forfeiture has been determined. Thus, the corporation and third party majority owners were entitled to an interlocutory sale and substitution of property for one of equal or greater value, subject to placement of the government’s lis pendens on substituted property at close of escrow. Motion for interlocutory sale granted. U.S. v. Hyking LLC, 2003 WL 22389803 (N.D. Cal., Oct. 17, 2003).

Illinois District Court grants government’s motion for substitute assets criminal forfeiture from racketeering defendant. (535) Betty Loren-Maltese, former Chicago area town president, was convicted of various racketeering activities and ordered to forfeit $3,250,000 to the government as the sum she had acquired in cash from her various racketeering crimes. She had made no disclosure of her assets, and had specifically refused to do so in connection with the pre-sentence investigation. The government moved the court for an order allowing other assets to be substituted for the criminal forfeiture judgment. The Northern District of Illinois district court analyzed the five provisions of 18 U.S.C. Section 1963(m) and concluded that the government had made diligent but unsuccessful efforts to recover any of the cash proceeds of her racketeering activities. The government’s motion to forfeit substitute assets was thus granted. U.S. v. Loren-Maltese, 2003 WL 291910 (N.D. Ill. 2003). 

Illinois District Court forfeits guilty spouse’s interest in tenancy by entireties but gives innocent owner a life interest. (535) Jack Lee pleaded guilty to fraud and money laundering and agreed to forfeit $337,000. The government sought forfeiture of substitute property(a Florida residence owned by Lee and his wife in tenancy by the entireties. Mrs. Lee argued that the Lees’ interests in the home were not severable under Florida law, and therefore that her status as innocent spouse prevented forfeiture both of her interest in the house and of Mr. Lee’s as well. The district court agreed that the tenancy by the entireties remained unaffected by Mr. Lee’s mortgage of his half of the house to his wife in return for a $40,000 loan. However, the court ruled that the government was entitled to immediate forfeiture of Mr. Lee’s interest in the house, but that Mrs. Lee retained a life interest in the entire property with protection against alienation without her consent or any attempt to levy upon her husband’s former interest. U.S. v. Lee, 12 F.Supp. 2d 858 (C.D. Ill. 1998).xe "U.S. v. Lee, 12 F.Supp. 2d 858 (C.D. Ill. 1998)."
New York District Court finds government is not entitled to $1 million as substitute assets, where drugs that were the subject of the conspiracy were seized prior to the conspiracy generating any income or proceeds. (535) Undercover narcotics agent delivered 1,800 pounds of marijuana to defendant. As defendant was negotiating to resell the marijuana to someone known as the “little man,” agents seized the drugs and arrested her. The marijuana was worth $750 a pound. The defendant pleaded guilty to various narcotics violations, and a bench trial on the forfeiture allegations of the indictment was held. The government contended that it is entitled to forfeiture of $1 million as proceeds intended to be furnished in this drug conspiracy. Defendant argued that the government was improperly attempting to use the civil forfeiture statute to gain an in personam judgment against her in order to seek substitute assets. The Northern District of New York district court considered the novel issue of whether the government is entitled to forfeiture where the drugs that were the subject of the conspiracy were seized prior to it generating any income or proceeds. The government argued that because the criminal forfeiture statute does not allow forfeiture of all money “intended to be furnished” it should be allowed to apply the civil forfeiture statute to hold the defendant personally responsible for that amount. The N.D.N.Y. district court disagreed, and denied the government’s request for a preliminary order of forfeiture as to the $1 million in potential proceeds. U.S. v. Thompson, 2002 WL 31667859 (N.D.N.Y. 2002) (unpublished).

New York District Court holds property seized from defendant's residence is forfeitable as substitute assets and may be used to satisfy $1.2 million forfeiture order. (535) Federal agents searched defendant's New York and Florida residences in connection with an investigation into a burglary ring and seized numerous items, including clocks, lamps, and jewelry. Defendant subsequently pled guilty to participating in a RICO enterprise, in violation of 18 U.S.C. §1962(c), and conspiring to transport stolen property in violation of 18 U.S.C. §371. As part of his sentence, defendant was ordered to forfeit $1.2 million pursuant to 18 U.S.C §1963. Defendant filed a motion pursuant to Fed. R. Crim. P. 41(e) for the return of the seized property. The district court denied the motion, holding that the items seized be used to satisfy the $1.2 million forfeiture ordered as part of his criminal sentence. U.S. v. Davis, 2001 WL 47003 (S.D.N.Y. 2001).

New York District Court says RICO statute does not permit pretrial restraint of substitute assets. (535) On January 20, 1998, John Gotti and 22 other alleged members of the Gambino crime family were indicted on racketeering charges. The indictment sought forfeiture of cash proceeds of defendant’s racketeering activities, or alternatively of substitute assets in an amount equal to those proceeds pursuant to 18 U.S.C.§1963(m). The government obtained from District Judge Brieant a pre-trial restraining order preventing defendants from transferring certain substitute assets pending resolution of the case. However, defendants challenged the restraining order and District Judge Parker found that the plain language of §1963(d)(1)(A) does not permit pre-trial, post-indictment restraint of substitute assets. The court dissolved the restraining order as to substitute assets. U.S. v. Gotti, 996 F.Supp. 321 (S.D.N.Y. 1998).xe "U.S. v. Gotti, 996 F.Supp. 321 (S.D.N.Y. 1998)."
New York District Court says pretrial restraint of substitute assets impermissible in money laundering. (535) Defendants were charged with money laundering and other offenses in connection with a scheme to smuggle liquor and tobacco across the U.S. – Canadian border. The government obtained an order from a magistrate authorizing pre-trial restraint of substitute assets of one of the defendants. Relying on U.S. v. Gotti, 155 F.3d 144 (2d Cir. 1998), the district court vacated the restraining order, holding that 21 U.S.C. §853(f) authorizes pretrial restraint of proceeds and facilitating property in money laundering cases, but not substitute property. U.S. v. Miller, 26 F.Supp.2d 415 (N.D.N.Y. 1998).xe "U.S. v. Miller, 26 F.Supp.2d 415 (N.D.N.Y. 1998)."
Ohio district court finds that 21 U.S.C. §853(e) does not permit pretrial restraint of substitute assets. (510, 535) Defendant and six others were charged in a 60-count indictment alleging violations of securities fraud, wire fraud, mail fraud, money laundering, and forfeiture of approximately the sum of $1.9 billion representing proceeds from the conspiracy. The forfeiture count did not specifically list any property allegedly involved in each charged offense or any property traceable to such offenses. The government filed a lis pendens with respect to Defendant's properties in Arizona and Ohio. Defendant learned of the lis pendens when trying to sell her property to cover legal expenses related to the criminal action. At the suggestion of her real estate agent, Defendant took her properties off the market and filed a motion for the lis pendens to be removed by the Court, contending the properties are not subject to pretrial restraint because they are "substitute assets," which can only be restrained by the Government after a conviction. The government contended that the Carefree, Arizona property was not a substitute asset, and was therefore subject to pretrial restraint, and that the lis pendens filed on the remaining properties do not constitute a judicial restraint, but rather only a “market” restraint. The question for the Court was whether 21 U.S.C. §853 permits restraint of substitute assets before conviction, where §853(e) only refers to assets associated with the crime. This question has caused conflict among the circuits: pretrial restraint of substitute assets is not permitted by the 8th, 9th, 5th and 3rd Circuits, but allowed by the 4th Circuit pursuant to RICO, and the 2nd Circuit under RICO under certain circumstances involving third-party claims. The Sixth Circuit, while not having ruled directly on the issue, did note in one case that although at the time of judgement non-criminally related assets are restrainable and potentially forfeitable as substitute assets, the government cannot restrain such substitute assets prior to trial. The Government asserted that there is no judicial restraint involved with lis pendens filings and, "at most, the lis pendens effects a market restraint such that a buyer might think twice before completing a purchase of the property in question." The Government, however, only cited various district court cases outside of the Sixth Circuit, most of which do not deal with substitute assets, but rather assets directly associated with the offenses. It also cited an Ohio state court case standing for the proposition that filing a lis pendens without prior notice does not violate a defendant's due process rights. However, the issue before the Court—whether the Government is permitted to file lis pendens on substitute assets prior to a conviction—was entirely different. Congress made specific reference to the property described in §853(a), and that description does not include substitute assets. Congress treated substitute assets in a different section, §853(p). To allow the government to freeze the defendant's untainted assets would require the court to interpret the phrase "property described in subsection (a)" to mean property described in subsection (a) and (p). Nevertheless, at the time of the court’s decision the government had completed its tracing of the properties to the charged offenses, and thus the motion was essentially moot. U.S. v. Parrett, 2007 WL 43753 (S.D.Ohio 2007) (Jan. 5, 2007).

Pennsylvania District Court holds third-party claimants have no special right to substitute assets. (535) The government convicted defendant of drug trafficking, money laundering, and criminal forfeiture, and then obtained a preliminary order of forfeiture against certain substitute assets. Defendant’s mother and grandmother filed third-party claims to the property based on “judgment notes” executed in their favor by defendant after his conviction. The court held that these notes did not confer standing on the women. It also rejected their argument that the government’s “forfeiture power against a third-party transferee does not extend to substitute property” as defined in 21 U.S.C. §853. The district court rejected this argument, and disagreed with the case upon which claimants principally relied, In re Moffitt, Zwerling & Kemler, P.C., 864 F.Supp. 527 (E.D. Va. 1994), aff’d in part, rev’d in part, 83 F.3d 660 (4th Cir. 1996). The district court wrote: “A reading of the plain language of [§853(p)] gives no indication that substitute property is intended to be treated any differently, with respect to third-parties, than property which is forfeited pursuant to §853(a).” U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999).xe "U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999)."
Pennsylvania District Court dismisses claim of defendant’s lawyers to substitute assets as premature. (535) Defendant was convicted of RICO offenses and the government sought forfeiture of certain investment accounts. Because these accounts held untainted money before funds derived from criminal activity were deposited, the entire contents were not directly forfeitable; the accounts were, however, forfeitable as substitute property. At the same time the government filed its motion for forfeiture of substitute property, defendant’s criminal lawyers filed a petition to adjudicate their interest in the substitute assets. The district court dismissed this petition as premature, but noted that the lawyers could file a third party claim pursuant to 21 U.S.C. §853(n) after the entry of the preliminary order of forfeiture. U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court rules com​mingled funds forfeitable only as substitute assets. (535) Defendant was convicted of RICO violations, mail fraud, wire fraud, and money laundering, and the jury found certain of his assets forfeitable under the RICO and money laundering statutes. The district court held that the entire the contents of one of defendant’s bank accounts were not directly forfeitable because the account held untainted funds before criminally derived funds were transferred into it. See U.S. v. Voigt, 89 F.3d 1050, 1087-88 (3d Cir. 1993). Nonetheless, the entire contents of the accounts were forfeitable as substitute assets. The district court also ruled that the forfeiture did not impermissibly burden defendant’s right to counsel. A defendant has no Sixth Amendment right to spend forfeitable funds to finance a criminal defense. U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.)."
Pennsylvania District Court holds pension not forfeitable even though crime was stealing pension funds. (535) Defendant was president of a union convicted of racketeering and theft of union pension funds. The jury ordered defendant to criminally forfeit over $188,000 in ill-gotten gains, and the government sought a preliminary order of forfeiture of substitute assets under Fed. R. Crim. P. 32(d)(2). These included unused sick and vacation pay, as well as defendant’s monthly benefits from the very union pension fund he was convicted of looting. Defendant did not contest forfeiture of the unused sick/vacation pay, but contended that ERISA, 29 U.S.C. §§1001 et seq., prohibited forfeiture of the pension. The district court agreed, finding that ERISA’s anti-alienation provision was intended to prevent third parties from reaching pension benefits. Even though the government represented that it would return the forfeited benefits to the pension fund, this did not negate the government’s status as a third party. U.S. v. Parise, 1997 WL 431009 (E.D. Pa. 1997) (not reported in F.Supp.).xe "U.S. v. Parise, 1997 WL 431009 (E.D. Pa. 1997) (not reported in F.Supp.)." 

Rhode Island District Court says disclaimer of ownership in substitute property deprives defendant of stand​ing to contest its for​feiture. (535) Defendant was found guilty of RICO conspiracy and money laundering offenses, as well as a criminal forfeiture count. The government sought forfeiture of gold bars worth $2.1 million buried at the home of defendant’s mother as substitute assets. In an outburst of excessive cleverness, defendant disclaim​ed ownership of half of the bars and asserted that the government therefore could not forfeit them as substitute assets. The district court responded by holding that defendant’s “disclaimer deprives him of standing to contest the forfeiture of these bars.” U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999).xe "U.S. v. Saccoccia, 62 F.Supp.2d 539 (D. R.I. 1999)."
Virginia district court holds that $100,000 blank check provided to defendant by co-conspirator for use as attorney’s fees is forfeitable as illegal proceeds and as substitute assets. (535) In a criminal forfeiture proceeding stemming from a conviction of the defendant and others for conspiracy to commit immigration fraud in violation of 18 U.S.C. §371, the question presented was whether a $100,000 blank check given to the defendant by a co-conspirator, which defendant then gave to his attorney for the payment of legal services, must be forfeited to the government as illegal proceeds of the criminal conspiracy pursuant to 18 U.S.C. §982(a)(6)(A)(ii) or, alternatively, as substitute assets pursuant to 21 U.S.C. §853(p). The court found that the government's interest in substitute assets, like its interest in tainted assets, vests at the time the act giving rise to forfeiture is committed, and concluded that the $100,000 provided to the defendant must be ordered forfeited to the government as illegal proceeds of the conspiracy. It first noted that while the specific $100,000 given to the defendant may not have originated precisely from the approximately $1.3 million in illegal proceeds generated in the course of the conspiracy, it was nonetheless the conspiracy that motivated the $100,000 payment, and that this “but for” test has previously been adopted by several circuits to assess the nexus between illegal conduct and property sought in criminal forfeiture proceedings. The check also was forfeitable as substitute assets because when the defendant was handed the $100,000 blank check, he became the holder of a valid and negotiable bearer instrument that he could have used for any purpose: he could have written his own name in the payee line and promptly converted the $100,000 into cash, or could have used the check as a retainer to secure alternative legal representation separate and apart from his current attorney. Because he, rather than his attorney, was given the check, he had an unfettered opportunity to write anyone's name in the payee line and thereby transfer title to the instrument to whomever he chose. The $100,000 blank check was within the sole possession, dominion and control of the defendant, at least for a brief period of time, and title to the $100,000 vested in the United States as a substitute asset at the precise moment defendant received the check. U.S. v. Ivanchukov, — F.Supp.2d —, 2005 WL 3526493 (E.D.Va. 2005) (Dec. 22, 2005).

Virginia district court holds that substitute assets were subject to pretrial restraint. (535) Defendant was charged with immigration fraud and participation in a conspiracy involving immigration fraud. The government seized as substitute assets $102,000 of the defendant's inherited funds. The government, despite diligent efforts, had been able to locate and restrain only these untainted assets that amounted to only a small fraction of the $4.5 million subject to forfeiture in the immigration fraud conspiracy. The defendant moved for release of the $102,000 in funds subjected to pretrial restraint for possible post-trial criminal forfeiture. The Eastern District of Virginia district court held that substitute assets were subject to pretrial restraint. In order to have the funds released, the defendant would be required to make a threshold showing that he was without other funds to retain an attorney. He would be required to show at a hearing that the assets were seized without probable cause to believe they were forfeitable. Because defendant could not do so, the Eastern District of Virginia district held that the pretrial restraint of funds did not violate the defendant's Sixth Amendment right to counsel. The district court further found that it had no discretion to release restrained funds, if they were subject to forfeiture, to allow the defendant to pay for legal or living expenses. U.S. v. Wingerter, 2005 WL 1160919 (E.D. Va., May 17, 2005).
Wisconsin District Court rules out pretrial restraint of substitute assets in drug for​feitures. (535) While investigating Spakowicz for drug trafficking, the government moved for a pre-indictment restraining order against the contents of certain bank accounts. The govern​ment could not show that the funds were either the fruits or instrumentalities of drug trafficking, and thus sought a restraining order on the theory that the money was substitute assets. The district court examined the language of the criminal forfeiture provisions of 21 U.S.C. §853, and found no authorization for freezing substitute assets. Moreover, the court expressed concern that granting the government such a power “would make it exceedingly easy, and thus tempting, for the govern​ment to financially paralyze an individual before that individual has been indicted or convicted of any crime.” Because of these policy considerations and the plain language of §853, the court denied the request for a restraining order. In Re: Account Nos. NTA4961722095, etc., 9 F.Supp.2d 1015 (E.D. Wis. 1998).
