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§250 Administrative and Summary Forfeitures, Generally



1st Circuit holds that defendant’s failure to respond to DEA administrative notice relieves government from need to substantiate grounds for the forfeiture. (250) After defendant landed at San Juan, Puerto Rico airport, agents seized $80,000 from his luggage. Defendant failed to respond to DEA’s administrative notice of forfeiture, and the currency was summarily forfeited. Defendant then attempted to raise a Fourth Amendment challenge in district court, which was rebuffed because the court may review only the adequacy of notice. There was no dispute as to proper notice having been given. The First Circuit held that the government was never obliged to substantiate the grounds for the currency forfeiture because defendant failed to respond to DEA’s notice of administrative forfeiture. Affirmed. Caraballo v. United States Drug Enforcement Administration, 2003 WL 1825708 (1st Cir., Apr. 8, 2003).

2nd Circuit says prisoner's motion to re​turn seized property is not mooted by gov​ernment's destroying or declar​ing it for​feit. (250) After defendant's ar​rest, the gov​ernment seized property from his apartment. Some of the prop​erty was later forfeited and some of it was destroyed. However, two years after the seizure, other property, including computer hard​ware and software, re​mained in the govern​ment's possession. Defendant filed a motion seeking the re​turn of his prop​erty, and the government was di​rected to show cause why the re​lief should not be granted. Thereafter, the government de​stroyed the software and the computer hard​ware was trans​ferred to the DEA for adminis​trative forfeiture. The gov​ernment advised the court that all of defendant's property that had not been for​feited, destroyed, or trans​ferred to the DEA would be turned over to him. The district court ruled that this mooted the defen​dant's motion. On appeal, the 2nd Circuit re​versed, holding that the govern​ment's "conspicuous evasion" of a court order did not divest the district court of ju​risdiction. The court was ordered to de​termine whether damages were appro​priate for the destroyed software, and to conduct a hearing on return of the hardware or dam​ages if it was not re​turned. Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992).xe "Soviero v. U.S., 967 F.2d 791 (2d Cir. 1992)."
4th Circuit holds that state court had no ju​risdiction over administratively forfeited property. (250) After a drug-re​lated arrest, the DEA, at the request of the local police, adopted the seizure of $10,638 in cash. The cash was ad​ministratively forfeited and the Justice Depart​ment equitably shared the money with the local police department. State criminal proceedings were then in​stituted and the local po​lice were ordered by a state judge to turn the cash over to the defendant because they had failed to comply with state notice require​ments. The United States then sought a declaratory judgment seeking to resolve the status of the dis​puted funds. The 4th Circuit affirmed the district court's or​der, holding that the state court had no jurisdiction over the forfeited cash because there were no state pro​ceedings be​fore the cash was forfeited. For​feitures un​der North Car​olina For​feitures un​der North Car​olina law are in per​sonam actions, and therefore the district court was not required to surren​der jurisdiction to the state court. U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990).xe "U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990)."
4th Circuit holds government need not bring single consolidated administrative forfeiture action against all property seized from a single owner. (250) The government seized and sought the forfeiture of various property of a deceased drug trafficker. Among the property seized were five automobiles. The government brought five separate administrative forfeiture actions against these automobiles. Had the government consolidated the vehicle forfeitures in a single action. the combined value of the five vehicles would have exceeded the $100,000 limitation on administrative forfeitures under 19 U.S.C. §1607. The deceased owner’s estate argued that implicit in 1607 is a requirement of aggregation of the values of all items the government seeks to forfeit. The Fourth Circuit rejected this argument relying on language in the statute referring to the value of the “vehicle,” singular. U.S. v. Walker, 889 F.2d 1317 (4th Cir. 1990).
7th Circuit allows claimant(s civil suit against government to proceed where assistant U.S. attorney mislead her regarding need to file administrative claim. (250) Agents seized $170,450 in cash plus 112 pieces of jewelry valued at $143,635 based on drug trafficking allegations. The DEA mailed written notice using a DEA standard form informing the claimant that procedures to administratively forfeit the money and jewelry had been initiated. The claimant did not submit a claim to DEA Forfeiture Counsel but instead filed in the district court what her retained lawyer labeled as "Plaintiff's Claim for Return of Property.( The U.S. Attorney(s Office moved to dismiss the action for lack of subject-matter jurisdiction, asserting that the claimant's failure to file a claim and post bond with the DEA Forfeiture Counsel prevented the court from considering her claim. The claimant contended that the district court should exercise equitable jurisdiction because she was misled by the AUSA over the course of several telephone conversations which led her to believe she was adequately contesting the seizures. The district court sided with the government and dismissed the lawsuit. On appeal, the Seventh Circuit noted that the Civil Asset Forfeiture Reform Act of 2000 18 U.S.C. (983(e), made explicit that an aggrieved party could move to set aside even a completed forfeiture where notice of the administrative forfeiture proceedings was not received. Although she did not file suit in district court before administrative proceedings were initiated, however, the claimant did sue before her deadlines to submit claims with the DEA had expired. Taking her allegations as true, the court held that the claimant believed that by filing a "claim" in the district court, she was doing what was required to contest the administrative forfeiture of the assets and a reasonable person could believe that the AUSA would have told her attorney that he was talking to the wrong person and filing in the wrong place. Thus, the order dismissing her lawsuit was vacated and the case was remanded for further proceedings. Mohammad v. U.S., 2006 WL 462478 (7th Cir. 2006) (Feb. 27, 2006).

9th Circuit suggests INS vehicle forfeiture regulations violate due process. (250) Plaintiffs, whose vehicles had been seized pursuant to 8 U.S.C. §1324(b) for alleged immigration violations, brought a class action claiming that INS vehicle forfeiture regulations and practices were unconstitutional. The district court refused to certify the class, dismissed the constitutional claims on grounds of lack of jurisdiction and waiver, and in the case of the Eighth Amendment claims, on the merits. The Ninth Circuit reversed, strongly suggesting that INS vehicle forfeiture regulations are unconsti​tutional, both facially and as applied. Unlike the customs regulations followed in other areas of forfeiture, INS regulations do not require (and the INS does not provide) notice of the specific statute alleged to have been violated or of the factual basis for the seizure. Also, vehicle owners who opt for administrative rather than judicial review of seizures receive only a “personal interview” with an INS official, rather than a more complete adversarial hearing, and if the vehicle is forfeited, no statement of reasons is provided. The appellate panel said jurisdiction existed to consider these issues even though plaintiffs opted for administrative rather than judicial forfeiture. It remanded to reconsider the merits and the class certification. Judge Reavely dissented, arguing that plaintiffs waived their right to judicial review of these forfeitures by opting for administrative forfeiture proceedings. Gete v. Immigration and Naturalization Service, 121 F.3d 1285 (9th Cir. 1997).xe "Gete v. Immigration and Naturalization Service, 121 F.3d 1285 (9th Cir. 1997)."
California district court dismisses complaint because administrative claim may be filed before seizure notice is served, and thus government failed to file complaint within 90 days from the date early claim was filed. (210, 250, 350) Postal inspectors became suspicious of an express mail package sent by the claimant addressed to Guerrero in San Diego, and called the claimant to inquire and express security concerns about the package, and asked permission to open it. The claimant told the inspector the package contained $10,000 and gave permission to open it. Subsequently, a narcotics dog was alerted on the package, a warrant was obtained, the package was opened and seized on the same day. The inspector explained the warrant was obtained despite his consent to open it because the investigators had become concerned when the narcotics dog alerted on the package. When the claimant learned the package was not delivered, he spoke with Guerrero’s brother, the ultimate intended recipient of the package, and said the package had been intercepted by the postal authorities and they thought it was somehow related to drug trafficking. Pursuant to 18 U.S.C. §983(a)(1)(A)(I), written notice of seizure must be sent within 60 days after the date of seizure. Although the 60-day notification period expired on April 10, 2006, on March 8, 2006, a postal inspection supervisor authorized a 30-day delay in giving notice until May 10, 2006, pursuant to 18 U.S.C. §983(a)(1)(B). On May 8, 2006, pursuant to Section 983(a)(1)(C), the government applied ex parte and under seal to the federal court for an additional 60-day extension until July 8, 2006, based on the representation that “[a]ny action by the Government at this point will jeopardize the investigation, whether it consists of returning the subject currency to the target or giving him notice of forfeiture proceedings.” The requested extension was granted. Meanwhile, on May 10, 2006, the claimant sent postal inspectors a completed Forfeiture Claim Form with supporting documentation and a letter. The claim was received on May 11, but the claimant was informed it was not accepted because the government had not yet issued a written notice. During the same time period, the claimant's counsel spoke with the postal inspector and was informed that the money was not being returned because the claimant and/or the currency was the subject of a criminal investigation. On July 3, 2006, written notices of forfeiture were sent to the claimant and other interested parties. On August 3, 2006, the claimant filed his second Forfeiture Claim Form together with a letter asserting that his original claim was properly filed on May 10. On August 8, 2006, the postal inspection attorney acknowledged receipt of the claim and expressed his disagreement with the claimant’s assertion that his May 10 claim was properly filed. On November 3, 2006, the government filed a complaint in this action. The claimant filed a claim and a summary judgment motion, contending the forfeiture complaint was untimely because it was filed more than 90 days after his May 10, 2006 claim. He also argued that the government's July 3, 2006 written notice of seizure was untimely because the time to give notice should not have been extended. The stated ground for extension, to avoid seriously jeopardizing the investigation, was not present because the persons under investigation knew they were investigated.


He argued that his May 10 claim was not premature because the statute says a claim can be filed “after the seizure,” and that based on the May 10 claim filing date, the government's complaint, filed November 3, 2006 was untimely under Section 983(a)(3)(A). The court held that Section 983(a)(2) is unambiguous. It sets forth the earliest and the latest time to file a claim, with “after the seizure” being the earliest. It does not include a requirement for a written notice prior to filing a claim. Although the government argued that Congress, in allowing 60 days notice to interested parties, “provided the seizing agency with, at a minimum, 60 days, to evaluate the seizure prior to being required to notice interested parties,” this argument is contradicted by the express language of the statute, which requires that notice be sent “as soon as practicable, and in no case more than 60 days after the date of seizure.” Aside from following the express terms of the statute, the plain meaning interpretation is consistent with the significance of actual notice in civil forfeiture. A person with actual notice of the seizure who did not receive a written notice and did not timely file a claim loses his or her right to set aside a forfeiture. It would be contrary to this provision to hold that a person with actual notice is prohibited from filing a claim until after receiving a written notice. Moreover, the statute as a whole, including the provisions of subparagraph (a)(1)(C) and (D) to delay notice, are not compromised by adopting the plain meaning of the claim filing provisions. If a claimant files a claim before the formal written notice is given and the 90-day period for filing a complaint is triggered, the government has several options to protect its investigation. Nothing prevents the government from using subparagraph (a)(1)(C) and (D) to delay sending written notice. The written notice may be postponed “only if there is reason to believe that notice may have an adverse result, ” according to 18 U.S.C. §983(a)(1)(D). Although a written notice is unlikely to have an adverse result with respect to an interested party who already has actual notice, it may have an adverse result with respect to other interested parties. Upon the expiration of the 90-day period for filing a complaint, the government may move to stay the civil forfeiture proceeding based upon a showing that “civil discovery will adversely affect the ability of the Government to conduct a related criminal investigation, pursuant to 18 U.S.C. §981(g)(1). The government may continue gathering evidence after filing the complaint, because “[n]o complaint may be dismissed on the ground that the Government did not have adequate evidence at the time the complaint was filed to establish forfeitability of the property,” pursuant to §983(a)(3)(D). Moreover, if the government identifies additional interested parties at a later time in the proceedings, Section 983(a)(1)(A)(v) allows for additional written notices even after filing the complaint. Following the plain meaning of the claim filing provision does not eviscerate the provisions which serve to protect the government's interests. The claimant had actual notice of the seizure on February 23, 2006, after speaking to the postal inspector. He filed his claim with supporting documentation on May 10, 2006. If he had not, he would run the risk, in the event he did not receive a written notice for whatever reason, of being precluded from challenging the forfeiture. Since the government was required to file a complaint no later than 90 days after the claim was filed, the complaint filed November 3, 2006 was therefore untimely. Pursuant to 18 U.S.C. §983(a)(3)(B), summary judgment was proper because the government must promptly release the seized property. In the alternative, the claimant had argued that the government's July 3, 2006 written notice of forfeiture was untimely because the two extensions of time to send it, totaling 90 days, were not based on any permissible grounds. The government's records did not show the grounds for the postal inspector's initial 30-day extension. The court noted the extension was granted on March 8, 2006, more than a month before the expiration of the 60-day notice period pursuant to Section 983(a) (1)(A)(I). The government's motion for a subsequent 60-day extension by court was based on subparagraph (D) (v), “seriously jeopardizing an investigation.” In making its motion to the court, however, the government provided no facts specifying how the investigation would be jeopardized by giving notice. Based on the facts known to the government at the time of the application to the court on May 11, 2006, its contention that to issue a notice of seizure would seriously jeopardize the investigation was disingenuous at best. If the government does not send notice of a seizure of property to the person from whom the property was seized, and no extension of time is granted, the government must return the property to that person without prejudice to the right of the government to commence a forfeiture proceeding at an alternate time, pursuant to 18 U.S.C. §983(a)(1)(F). In this case an extension of time was apparently granted because the government in its confidential filing did not bring to the court's attention the pertinent facts. Instead, these facts were buried in the exhibits. Thus, the extension was not warranted. The government's notice of seizure sent on July 3, 2006 was therefore untimely, and the claimant’s motion was granted for this alternative reason. U.S. v. $10,000.00 in U.S. Currency, 2007 WL 2330318 (S.D. Cal. 2007) (August 13, 2007).

Michigan district court holds that U.S. Customs had no right to deny an administrative claim based on standing. (250, 270) U.S. Customs seized $380,000 from an account held by Ahmed Salame at the Huntington National Bank in Dearborn, Michigan, and then notified Plaintiff Hammoud that the facts available to Customs indicated he had an interest in the seized property and that he had the right to file a petition for relief. Plaintiff filed such a petition, but after approximately three years of review, Customs informed him in a letter that it was denying his petition for relief. Customs stated that when a person gives money to another to transmit it to a third party, that person becomes an unsecured general creditor of the transmitter, and thus has no Article III standing to challenge the forfeiture of those funds and, in addition, plaintiff lacked statutory standing to challenge any forfeiture, in that as a general unsecured creditor he is not considered an "owner" within the meaning of the Civil Asset Forfeiture Reform Act of 2000. Shortly thereafter, Customs informed Plaintiff that if he wished to continue his claim for the seized funds he must either (1) file a supplemental petition setting forth new facts or evidence, or (2) file a claim to the property pursuant to 18 U.S.C. (983(a)(2) and request that this matter be referred for judicial forfeiture. Plaintiff chose the latter option and filed a timely claim. Three months later Customs responded by letter and explained that it would not accept Plaintiff's claim and would not refer the case for judicial forfeiture for the same reasons that it had denied his administrative claim, i.e., because Plaintiff was not an "owner" of the funds and accordingly did not have standing to bring a claim. Customs also published a notice in the Detroit Legal News of the seizure and of the government's intention to forfeit the property, including instructions that "any person who claims to have an ownership or possessory interest in this property, and desires to claim this property must file a claim with Customs." Plaintiff again filed a claim and Customs again refused to accept his claim. Plaintiff then filed a Complaint and Petition for Writ of Mandamus ordering the United States Customs Agency to release the $380,000 in seized funds, arguing that, despite the extraordinary nature of the remedy, mandamus is appropriate in the present case because Customs failed in its clear duty to file a complaint for forfeiture and because Plaintiff has exhausted his alternate remedies. The court agreed, holding that Customs( rationale for denying Plaintiff's claim is not permitted by 18 U.S.C. (983, which governs the rules for civil forfeiture proceedings. Other than the basic requirements for filing a claim, which Customs did not dispute that Plaintiff met, there are no additional requirements for filing a claim. Once a claim is properly filed, 18 U.S.C. (983(a)(3) is clear as to the government's responsibility to institute civil forfeiture proceedings within 90 days and, if it does not, it must promptly release the property and not take any further action to effect the civil forfeiture of such property in connection with the underlying offense. Pursuant to the above statutory provisions, Customs had a clear duty to file a complaint for forfeiture, and the statute does not give Customs the authority to impose any additional standing requirements. However, because Plaintiff did not show he has a clear right to have the seized $380,000 released, and the Court may retain the authority to extend the period for filing a civil forfeiture complaint "for good cause shown" pursuant to18 U.S.C. (983(a)(3)(A), and because Customs mistakenly believed it had the authority to reject Plaintiff's claim, the Court found good cause for extending the period in which the Government may institute civil forfeiture proceedings, and did not order the release of the seized funds as part of its order. It instead ordered Customs to accept Plaintiff's claim and to file a civil forfeiture complaint within the next 60 days. Hammoud v. Woodard, 2006 WL 381642 (E.D. Mich. 2006) (Feb. 17, 2006).

Pennsylvania District Court holds that Title 18 U.S.C. Section 924(d)(1) is satisfied where government instituted administrative forfeiture proceeding within 120 days of seizure of firearms. (250) Claimant obtained a federal license to buy and sell firearms after her felon husband was advised he was ineligible for one. When law enforcement officers suspected he was in possession of and dealing in firearms, his residence was searched and various firearms and ammunition valued at $15,000 were seized. The government instituted an administrative forfeiture proceeding five weeks after the seizures, and claimant filed a timely claim and bond. Six years later the government filed a civil in rem action under 18 U.S.C. Section 924, which claimant challenged as having been untimely filed. In her F.R.Civ.P. 12(b)(1) motion to dismiss, she argued that the court lacked subject matter jurisdiction over the judicial forfeiture action filed more than six years after the administrative forfeiture. The M.D.Pa. district court read the Section 924(d)(1) language that “[a]ny action or proceeding for the forfeiture of firearms or ammunition shall be commenced within 120 days of such seizure” to mean that either an administrative proceeding or a judicial action must be brought within the 120 day deadline. Because the government had instituted the administrative forfeiture proceedings within 120 days of the seizures, the M.D.Pa. district court denied the motion to dismiss. U.S. v. Sixty Firearms, 186 F.Supp.2d 538(M.D.Pa.2002).
