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1 Sept 10
From:
  Accused
To:
  Judge Advocate General of the Navy (Code 20), Washington Navy Yard, 716 Sicard Street SE, Suite 1000, Washington, DC 20374-5047

Via:   (1) Trial Counsel

       (2) Commanding Officer, 12th Marine Corps District, MCRD San Diego
       (3) Staff Judge Advocate, MCRD San Diego
Subj:  APPLICATION FOR UCMJ ARTICLE 69(b) APPEAL OF SUMMARY COURT

       MARTIAL CONVICTION ICO JOSE BRITO, SGT, USMC
Ref:   (a) Article 69(b), UCMJ 
       (b) JAGINST 5800.7C (JAGMAN), paragraphs 0104 and 0162
       (c) Rule for Court-Martial 1201(b)(3)
       (d) MCO P1050.3H

Encl:  (1) Complete record of trial ICO US v. SSgt Brito, USMC [the 

           accused does not possess this entirely and is requesting 
           that the Government produce this document to include with 
           this Application for appeal]

       (2) CAR write ups of Sgt Brito

       (3) VSM email of Ms. Lauren Eshelman
       (4) VSM letter of Mr. House

1. Pursuant to the references, Sgt Brito, the Accused in a summary court martial, through counsel; requests that his record of trial, transcripts and evidence be reviewed in accordance with Article 69(b), UCMJ, to determine if there was error during his trial that was prejudicial to the substantial rights of the accused.  

2. Pursuant to the references, the following basic information pertaining to this application is provided:

a. Name of applicant:  Jose L. Brito
b. SSN and Branch of Service: 612-58-3183, United States Marine Corps

c. Present Grade:  Sergeant
d. Accused’s address for purposes of this appeal [Attorney’s Address]: Capt C. P. Hur, Defense Section, Bldg 12, 1st Floor, MCRD, San Diego, CA 92140
e. Date of Trial:  30 September 2009
f. Place of Trial:  MCRD, San Diego, CA

g. Convening Authority:  12thMCD, MCRD, San Diego
h. Article 64 Review Officer’s Title:  Review Officer, MCRD, San Diego, CA
i. Type of Court-Martial and Sentence:  Summary Court-Martial, reduction from E-6 to E-5, Forfeiture of $1874.00 pay per month for 1 month, suspended for six months.

j. Offenses convicted for:  1x Specification of Article 107 and 2x Specification of Article 134.

k. Grounds for Relief:  Error prejudicial to the substantial rights of the accused as explained below.

l. Specific Prejudice from Error Cited:  Please see the paragraphs below.

3.  Article 69b, UCMJ provides that Sgt Brito’s Summary Court-Martial conviction may be modified or set aside, in whole or in part, by the Judge Advocate General on the ground of newly discovered evidence, fraud on the court, lack of jurisdiction over the accused or the offense, error prejudicial to the substantial rights of the accused, or the appropriateness of the sentence.
4.  Sgt Brito immigrated to the United States when he was a young child from Ecuador.  His native language is Spanish; however he has learned to speak English since he was a young child.  

5.  On 30 September 2009, Sgt Brito was convicted at a summary court-martial where he pled guilty to wearing a combat action ribbon (CAR) and an outstanding volunteer service medal (VSM) that he was not authorized to wear (See Article 134, paragraph 113).  Sgt Brito believes that he also pled guilty to Article 107, False Official Statement, for previously telling members of his command that he believed that he was authorized to wear the CAR and the VSM.

6.  Prior to pleading guilty, Sgt Brito had been informed by his command that he had to plead guilty at a summary court-martial and if he did not, his command would take him to a special court-martial, where he could be reduced to E-1, confined for 12 months and be given a bad conduct discharge.  Even though Sgt Brito believed (and still believes) he was innocent of the charges against him, the command’s threat of prosecution at a special court-martial caused Sgt Brito to believe he would be better off doing what the command wanted him to do.
7.  Sgt Brito went to MCB Camp Pendleton, CA to obtain walk-in legal advice from a defense counsel.  That defense counsel encouraged Sgt Brito to plead guilty and basically told Sgt Brito that because his record book did not contain a record of being awarded a CAR or a VSM, that Sgt Brito would be found guilty of all charges at a SPCM and punished.

8.  Sgt Brito received ineffective assistance from this defense counsel in that he was advised to accept the convening authority’s offer of a summary court-martial and to plead guilty to the three charges that he believed and still believes that he was factually not guilty of.

9.  As the enclosures indicate, in December 2002, Sgt Brito was awarded and did receive the VSM that he was the subject of the Article 134 charge that he was convinced to plead guilty to.  Through an administrative mistake by the Government, that VSM was never entered into Sgt Brito’s service record.

10.  As the enclosures indicate, Sgt Brito had been informed by his previous OIC CWO2 Rogers that he was told he earned the CAR and that CWO2 Rogers was going to put him in for it.  In another administrative mistake by the Government, the CAR that Sgt Brito earned was never processed.
11.  Sgt Brito had a mistake of fact defense with respect to the CAR.  See RCM 916(j), MCM 2008.  With regards to the VSM, Sgt Brito was factually innocent because he was awarded that medal in a ceremony.

12.  For Sgt Brito to be truly guilty of Article 107, UCMJ, there must be the intent to deceive and there must be actual knowledge that the statement was false.  An honest, although erroneous, belief that a statement is true is a defense.  See the explanation paragraph to Article 107 in the MCM 2008. 

13.  United States v. Webb, 66 M.J. 89 (CAAF 2008) held that prior to authentication, a military judge has authority under Article 39(a), UCMJ, and RCM 1102(b)(2) to convene a post-trial session to consider newly discovered evidence and to take whatever remedial action is appropriate.  

14.  United States v. Meghdadi, 60 M.J. 438 (CAAF 2005) held that if evidence is discovered after trial which would constitute grounds for a new trial under RCM 1210(f), this might be considered a matter which arises after trial and which substantially affects the legal sufficiency of any findings of guilty or the sentence within the meaning of RCM 1102(b)(2); however, even if the drafters of the Manual did not intend such an interpretation of this Rule, we still are persuaded that Article 39(a) of the Code empowers the military judge to convene a post-trial session to consider newly discovered evidence and to take whatever remedial action is appropriate.  

15.  The facts surrounding the VSM and the CAR indicate that Sgt Brito did not wrongfully wear the VSM or CAR.  Sgt Brito had been awarded the VSM by his command in an official ceremony.  For the CAR, Sgt Brito had been told by his OIC that he rated it and that the OIC would take care of it.  The false official statement is derived from Sgt Brito’s comments regarding his believe about the VSM and the CAR.

16.  The impropriety of the SCM conviction and Sgt Brito’s defenses to the three charges to which he pled guilty, were only brought to Sgt Brito’s attention in the past month when his current military counsel, Capt C. P. Hur, explained to Sgt Brito the defense of mistake of fact and how even if the VSM or CAR were not in Sgt Brito’s military records, Sgt Brito could still be not guilty of the charges that he pled guilty to.  Capt Hur also explained to Sgt Brito that an innocent, although erroneous statement would not necessarily be a false official statement if Sgt Brito believed the incorrect statement to be true when he made it.  No one before Capt Hur ever explained this to Sgt Brito.

17.  Sgt Brito is innocent to the charges that he was convicted of at the SCM.
18.  RELIEF REQUESTED:  I respectfully request that the Judge Advocate General or other officials order a verbatim transcript produced of the entire trial, that the enclosures attached to this petition be reviewed for prejudicial error that denied the Accused a fair trial.  Once prejudicial error is found, I request that the Accused’s conviction be vacated and that he be restored to the rank of Staff Sergeant.  
19.  I respectfully request that I be notified in writing of the Judge Advocate General’s decision on this application.  Any correspondence may be sent to me at the address listed above in paragraph 1d.  Thank you.  I swear that the contents of this letter are true and correct to the best of my knowledge, so help me God.





J. L. BRITO
RDC
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