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�4th Circuit holds new forfeiture trial not barred by double jeopardy because defen�dant's implicitly consented to jury dismissal. (785) Defendant, the spiritual leader of a Hare Krishna community, was originally tried and convicted on RICO and mail fraud charges. The indictment also included a separate forfeiture count of all the property owned by the community. The jury at defendant's trial never rendered a special verdict on the extent of defendant's interest or property subject to forfeiture, as required by Fed. R. Crim. P. 31(e). Defendant's convictions were reversed because of improper evidence admitted at trial. Defendant argued that the double jeopardy clause barred retrial of the forfeiture count. The Fourth Circuit held that the double jeopardy rules that apply in mistrial situations also apply when a court fails to try a discrete portion of the case before the original jury. If the failure to try the discrete issue occurs at the defendant's request or with the defendant's consent, the court can try that issue before a second jury. Here, defendant's consent could be implied from his failure to object to the district court's dismissal of the jury. If defendant had wanted the original jury to decide the Rule 31(e) forfeiture issue, he should have informed the court before it dismissed the jury. U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995).�xe "U.S. v. Ham, 58 F.3d 78 (4th Cir. 1995)."�





7th Circuit finds double jeopardy claim waived by plea and barred by Ursery. (785) Defendant pled guilty in 1990 to drug offenses, and thereafter filed a petition under 28 U.S.C. §2255 collaterally attacking his conviction. The Seventh Circuit summarily rejected his claim that the conviction was a violation of the Double Jeopardy Clause by virtue of a prior civil forfeiture. Relying on U.S. v. Broce, 488 U.S. 563 (1989), the court found that the double jeopardy argument had been waived by his guilty plea. The court also found the jeopardy argument barred by the holding of U.S. v. Ursery, 518 U.S. 267 (1996), that civil forfeiture does not constitute punishment for purposes of the Double Jeopardy Clause. Fairchild v. U.S., 116 F.3d 1482 (7th Cir. 1997) (table) (unpublished).�xe "Fairchild v. U.S., 116 F.3d 1482 (7th Cir. 1997) (table) (unpublished)."�





7th Circuit rejects double jeopardy claim raised for first time in §2255 motion. (785) In a §2255 motion, defendant argued for the first time that his criminal sentence constituted multiple punishment under the double jeopardy clause. The Seventh Circuit rejected the claim on procedural grounds. Defendant did not appeal either the criminal action or the civil action against him. Although he could show good cause for failing to raise the issue earlier—because the rule that a civil forfeiture might constitute jeopardy had not been established at the time his conviction became final—the rule was a "new constitu�tional rule of criminal procedure" that could not be applied retro�actively to defendant under Teague v. Lane, 489 U.S. 288 (1989). Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996).�xe "Dawson v. U.S., 77 F.3d 180 (7th Cir. 1996)."�





8th Circuit holds that defendant waived double jeopardy claim by failing to raise it in the district court. (785) Defendant argued for the first time on appeal that double jeopardy barred the instant criminal prosecution because a prior administrative forfeiture was based on the same conduct charged in the indictment. The Eighth Circuit held that defendant waived review of his double jeopardy claim by failing to raise it in the district court. U.S. v. Bentley, 82 F.3d 222 (8th Cir. 1996).�xe "U.S. v. Bentley, 82 F.3d 222 (8th Cir. 1996)."�





9th Circuit says defendant who failed to assert claim to property waived jeopardy claim. (785) In 1993, defendant was arrested for drug offenses and certain of his property was seized. The DEA gave notice of administrative forfeiture to defendant, but he failed to file a claim, and the property was ordered forfeited. Defendant nonetheless asserted that his prosecution was barred by double jeopardy because of the forfeiture. In a 1996 opinion, the Ninth Circuit found that forfeiture of unclaimed property is not punishment and denied defendant’s interlocutory appeal. Following his conviction, defendant again advanced a double jeopardy claim, this time relying on certain language in U.S. v. Ursery, 518 U.S. 267 (1996). The Ninth Circuit again rejected the jeopardy argument, both because it was barred by the doctrine of the law of the case and because defendant’s failure to assert any claim to the property waived any argument under the Double Jeopardy Clause. U.S. v. Plunk, 153 F.3d 1011 (9th Cir. 1998).�xe "U.S. v. Plunk, 153 F.3d 1011 (9th Cir. 1998)."�





9th Circuit finds defendant waived double jeopardy claim by failing to raise it below. (785) Defendant’s drug conviction and criminal forfeiture were part of the same proceeding. His first appeal resulted in a remand for resen�tencing. See U.S. v. Petty, 992 F.2d 887 (9th Cir. 1993); see also U.S. v. Petty, 982 F.2d 1365 (9th Cir. 1993), amended, 992 F.2d 1015 (1993), cert. denied, 114 S.Ct. 683 (1994). For the first time in his second appeal, he argued that his sentence violated double jeopardy. The Ninth Circuit held that this claim was precluded by defendant’s failure to raise the double jeopardy issue below. It also came within the scope of defendant’s written waiver of appeal. U.S. v. Petty, 80 F.3d 1384 (9th Cir. 1996).�xe "U.S. v. Petty, 80 F.3d 1384 (9th Cir. 1996)."�





9th Circuit finds failure to file administrative claim was abandonment for double jeopardy purposes. (785) In U.S. v. Cretacci, 62 F.3d 307, 310-11 (9th Cir. 1995), the Ninth Circuit held that the adminis�trative forfeiture of unclaimed property under 18 U.S.C. §981(a)(1)(A) did not constitute jeopardy for double jeopardy purposes. In the present case, defendant argued that Cretacci should not apply because the seized money was taken directly from defendant's person. The Ninth Circuit rejected the argument, ruling that even if defendant's physical possession of the money supported his interest in it at the time of the seizure, it did not demonstrate that he wished to pursue that interest once the government notified him that it was seeking forfeiture of the money. Judging from his declaration, it appeared that defendant weighed the worth of his claim against the risks that might be involved in pursuing it and decided to abandon the seized money. U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995).�xe "U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995)."�





9th Circuit says defendant did not waive double jeopardy claims by pleading guilty. (785) In a footnote, the Ninth Circuit rejected the government's argument that by pleading guilty, he waived his claim that the criminal prosecution violated double jeopardy in light of the prior civil forfeiture proceedings. The court noted that under U.S. v. Broce, 488 U.S. 563, 569 (1989), a defendant may waive the right to collaterally attack his conviction on double jeopardy grounds by pleading guilty. However, there is an exception when "the judge could determine at the time of accepting the plea, from the indictment or from the record, that the government lacked the power to bring the indictment." U.S. v. Montilla, 870 F.2d 549, 552 99th Cir. 1989), amended 907 F.2d 115 (9th Cir. 1990). Here, the district court could resolve defendant's double jeopardy claims by looking at the indictment and the record. No evidentiary hearing or trial testimony was necessary, and therefore defendant did not waive his double jeopardy claims. U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995).�xe "U.S. v. Wong, 62 F.3d 1212 (9th Cir. 1995)."�





9th Circuit finds forfeiture of abandoned property does not implicate former owner’s double jeopardy rights. (785) The Ninth Circuit held that just as the seizure of abandoned property cannot be said to implicate the former owner's privacy rights, the forfeiture of abandoned property cannot be said to implicate the former owner's double jeopardy rights. In each instance the government has acted against property that the owner has renounced utterly. However, the defendant argued that requiring him to claim his property he was forced to sacrifice his right against self incrimination in order to preserve his right against double jeopardy. The court rejected the argument, noting that a defendant's claim of ownership at a pretrial suppression hearing may not be used to prove his guilt. Simmons v. U.S., 390 U.S. 377, 394 (1968). "For the same reason a defendant's claim of ownership of property that was subject to forfeiture may not be used for that purpose." Judge Kleinfeld concurred in the result but would not have reached the Simmons issue. U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995).�xe "U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995)."�





10th Circuit holds defendant waived double jeopardy challenge by failing to raise it below. (785) On October 19, 1992, the government instituted a civil forfeiture action against certain property, naming defendant and others as claimants. Defendant did not contest the forfeiture and the court ultimately entered a default judg�ment. On October 20, 1992, the gov�ern�ment filed a drug indictment against defendant. In March 1995, after a mistrial, defen�dant pled guilty to drug conspiracy charges. At no time did defendant raise a double jeopardy challenge to the prosecution. Defen�dant argued for the first time on appeal that the criminal proceeding constituted double jeo�pardy. The Tenth Circuit held that defendant waived her double jeopardy argument by failing to raise it below. Defendant could not demonstrate a miscarriage of justice and therefore there was no plain error. When a defendant fails to judicially contest a civil forfeiture action by filing a claim, she is not subject to "former" jeopardy in the forfeiture action. Therefore, the government's subsequent prosecution of the defendant is not double jeo�pardy. U.S. v. Denogean, 79 F.3d 1010 (10th Cir. 1996).�xe "U.S. v. Denogean, 79 F.3d 1010 (10th Cir. 1996)."�





10th Circuit finds no double jeopardy where defendant never contested for�feiture. (785) Defendant was arrested for transporting over 700 pounds of marijuana in the truck he was driving. The DEA seized the truck. Defendant never contested the seizure or forfeiture, although he eventually filed a petition for remission or mitigation. The truck was forfeited and sold at auction. Defendant then claimed that his criminal prosecution on drug charges violated double jeopardy. The Tenth Circuit held that where a defendant does not contest a civil forfeiture, jeopardy does not attach and therefore, the double jeopardy clause is not involved. Jeopardy never attached here. Defendant was never placed in jeopardy or "punished" in any constitutional sense because he was never a party to any proceeding designed to adjudicate his personal culpability. U.S. v. German, 76 F.3d 315 (10th Cir. 1996).�xe "U.S. v. German, 76 F.3d 315 (10th Cir. 1996)."�





10th Circuit holds claimant did not waive double jeopardy argument by failing to assert it. (785) Claimant argued for the first time on appeal that the instant civil forfeiture constituted double jeopardy. The government contended that claimant waived the claim by failing to assert it below. The Tenth Circuit held that claimant's failure to assert the double jeopardy claim in the district court did not constitute a voluntary "waiver" of his rights under the double jeopardy clause. In a criminal case a violation of double jeopardy would surely be the type of plain error that could be raised the first time on appeal. Although there is no analogous federal plain error rule for civil cases, a similar analysis should be applied under the "manifest error" exception. Defendant took no affirmative steps to voluntarily waive this important constitutional right, and did not waive it merely by failing to plead it. U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996).�xe "U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996)."�





D.C. Circuit says double jeopardy claim not waived where law was contrary to defen�dant's position at time of trial. (785) Defendant was convicted of drug charges. He argued for the first time on appeal that the prosecution constituted double jeopardy since a prior administrative forfeiture punished him for the same offense. The D.C. Circuit held that the claim was not waived since he had good reason not to raise it earlier: at the time of his trial because circuit law was clearly contrary to his position. In U.S. v. Price, 914 F.2d 1507 (D.C. Cir. 1990), the court held that the double jeopardy clause did not apply to proceedings under 21 U.S.C. §881(a)(6). While defendant's convictions were pending on appeal, two intervening Supreme Court decisions arguably undermined the rationale of Price. A court may consider issues not raised at trial where a supervening decision changes the law in defendant's favor and the law was so well-settled at the time of trial that an attempt to challenge it would have been pointless. U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995).�xe "U.S. v. Rhodes, 62 F.3d 1449 (D.C. Cir. 1995)."�





Pennsylvania District Court holds defendant waived jeopardy challenge to his conviction. (785) Defendant was convicted of mail, wire, and bank fraud, and conversion of union pension funds. He challenged his conviction pursuant to 28 U.S.C. §2255 on the ground that the prior seizure of his assets by the SEC in a series of civil actions raised a double jeopardy bar against criminal prosecution. The district court denied his petition. It found: (1) he failed to timely file objections to the report of the magistrate recommending denial of his motion. (2) he waived his double jeopardy claim because he failed to raise it on two direct appeals from his conviction. (3) an SEC equitable action seeking disgorgement of property obtained in violation of securities laws is remedial in character and does not constitute punishment for double jeopardy purposes. Lloyd v. U.S., 1997 WL 438830 (D. Pa. 1997) (not reported in F.Supp.).


