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§180 Nexus to Illegal Activity, Generally



Supreme Court upholds RICO forfeiture of insurance proceeds as an "interest" in prop​erty. (180) Insurance pro​ceeds petitioner re​ceived as a result of his ar​son ac​tivities consti​tuted an "interest" within the meaning of the RICO statute and were therefore subject to forfei​ture. An "interest" is not limited to "interest in an enter​prise." Russello v. U.S., 464 U.S. 16, 104 S.Ct. 296 (1983).xe "Russello v. U.S., 464 U.S. 16, 104 S.Ct. 296 (1983)." 

1st Circuit holds defendant need not personally use property to commit crime for it to be forfeitable. (180) Defendant was indicted for conspiring to distribute marijuana. The indictment contained a count seeking the criminal forfeiture of real estate jointly owned by defendant and his siblings, one of whom was a co-conspirator. Defendant pled guilty to the conspiracy, but argued that his interest in the property should not be forfeited because he did not personally use the property to commit any crime. At most, he knowingly acquiesced in the use of the property to carry out the objectives of the conspiracy. The First Circuit rejected the contention that there is a heightened nexus requirement in criminal forfeiture cases which would require a showing of personal use of the property to commit a crime. It was enough under 21 U.S.C. Sec. 853 that “the appellant owned an interest in the property that his coconspirators, to his knowledge and with his tacit acquiescence, used in facilitating the business of the marijuana conspiracy.” U.S. v. White, 116 F.3d 948 (1st Cir. 1997).xe "U.S. v. White, 116 F.3d 948 (1st Cir. 1997)."
1st Circuit affirms forfeiture despite failure to instruct jury that "substantial connection" must exist between residence and drug crime. (180) Defendant argued that the district court erroneously refused to instruct the jury that in order to sustain its criminal forfeiture claim, the government was re​quired to establish a "sub​stan​tial con​nection" between defen​dant's resi​dence and his drug of​fenses. The 1st Cir​cuit re​jected this, finding any error to be harmless. It noted that it has yet to determine the degree of interrelatedness required to sup​port a criminal forfeiture under 21 U.S.C. §853(a)(2). However, the "substantial con​nection" test is the burden required under the civil statute, 21 U.S.C. §881(a)(7). Even assuming this was the burden, any error was harmless. The evidence linking defendant's con​duct to his residence was (a) an express mail package con​taining mari​juana, addressed to and received at the resi​dence, and (b) the controlled substance and related para​phernalia were dis​covered in the basement of the resi​dence. Either of these was sufficient to estab​lish a sub​stantial con​nection between the resi​dence and the drug crimes. U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991).xe "U.S. v. Desmarais, 938 F.2d 347 (1st Cir. 1991)."
1st Circuit holds that claimant is not entitled to reim​bursement for improvements added to property after com​mission of drug crimes. (180) The drug transactions giving rise to the forfeiture occurred during December 1988 and January 1989. Prior to that time, defendant had begun re​modeling his house. Despite his arrest on January 10, 1989, defendant contin​ued to install im​provements on the prop​erty. Defendant contended that the improvements made af​ter January 10, 1989 did not fall within the definition of real property used to facili​tate a drug transaction, and sought reimbursement from the government for the value of the im​provements. The 1st Circuit upheld the sum​mary denial of defendant's claim. All title and interest in the property vested in the United States upon the commission of the drug crimes. Once this occurred, defendant could not retain or ac​quire any interest in the property. The court acknowl​edged that the same rule might not apply to a proceed​ing under §881(a)(6), which provides for the for​feiture of property purchased with drug proceeds. U.S. v. Land and Building at 2 Burditt Street, Everett, Mas​sachusetts, 924 F.2d 383 (1st Cir. 1991).xe "U.S. v. Land and Building at 2 Burditt Street, Everett, Mas​sachusetts, 924 F.2d 383 (1st Cir. 1991)."
1st Circuit rules that claimant's legitimate sources of in​come were too small to defeat government's probable cause showing. (180) The government filed affidavits showing that from 1979 to 1988 the claimant and his wife had an average an​nual adjusted gross income of $27,000 but made pur​chases totaling in the millions of dollars. The government's affidavit also alleged that the claimant had been in​volved in cocaine and marijuana trafficking, and that a search of the house in 1988 uncov​ered 14 pounds of mari​juana, guns and a triple beam scale. The claimant argued that the record showed that he had "substantial sources of legal income and that the gov​ernment could not forfeit his properties unless it estab​lished a "concrete nexus" between the properties and particular drug transactions. The 11th Circuit found the government's showing sufficient. "Given the govern​ment's comprehensive and particularized showing of probable cause . . . the burden shifted to [claimant] to produce facts establishing such a claim." The claimant failed to point to any evidence in the record in​dicating a legitimate source for the purchase of any of his proper​ties. U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990).xe "U.S. v. Parcels of Land, Etc., Et al., 903 F.2d 36 (1st Cir. 1990)."
2nd Circuit upholds forfeiture where false customs declarations were material. (180) The government sought forfeiture of an ancient golden platter (a “Phiale”) pursuant to 18 U.S.C. §545, which authorizes forfeiture of merchan​dise imported into the U.S. “contrary to law.” 18 U.S.C. §542 prohibits making false statements in the course of importing merchandise into the United States. In the course of attempting to import the Phiale, claimant made false statements on customs documents regarding its value and country of origin. Claimant argued that materiality is an element of any §542 violation, and that these statements were not material. The Second Circuit agreed that materiality is a necessary element of §542; however, it held that the test for materiality is not whether a truthful answer on a customs form would have prevented entry of the merchandise, but whether the false statements had a “natural tendency to influence customs officials.” In this case, the false statement regarding country of origin was relevant to customs decision-making because of Customs policies and regulations regarding the importation of antiquities. Thus, the materiality requirement was satisfied. U.S. v. An Antique Platter of Gold, 184 F.3d 131 (2d Cir. 1999).xe "U.S. v. An Antique Platter of Gold, 184 F.3d 131 (2d Cir. 1999)."
2nd Circuit finds nexus between property and trafficking in stolen auto parts. (180) Claim​ants owned an automotive salvage and repair shop and the land upon which the business was located. The government sought the forfeiture of the business and the land based on claimants' trafficking in VIN-altered auto parts and money laundering activities. The Second Circuit held that the government established probable cause to believe that there was a nexus between the property and the illegal conduct. An informant testified that he sold many stolen vehicles and components with removed VINs to the business. Numerous cars and parts found in the company's yard had VINs removed or altered, and the VINs found intact belonged to vehicles that had been reported stolen. Finally, a former bookkeeper testified to the company's irregular transactions with certain "suppliers" of parts. Claimants did not refute this evidence. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."
2nd Circuit holds that government waived right to assert a "traceable proceeds" theory as to entire bank account. (180) The govern​ment seized a bank's interbank account. In a civil forfeiture motion under 18 U.S.C. §981, the government alleged that Colom​bian drug cartels used money orders to launder money through the interbank account. Although only about $1.7 million of the funds came from money or​ders, the government sought forfeiture of the entire $7 million in the account on the grounds that the non-laundered funds became "involved" in money laundering by providing cover for the deposits at​tributed to money orders. When the district court rejected this claim, the government moved for recon​sideration, claiming that it had established probable cause to seize the entire account on a "traceable pro​ceeds" theory. The district court held that the gov​ernment had waived its right to assert a "traceable proceeds" theory, and the 2nd Circuit agreed. It was not until several weeks after the hearing on the bank's motion that the government asserted it was proceeding on a traceable proceeds theory. The gov​ernment raised this theory too late to be considered by the court. Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993).xe "Marine Midland Bank v. U.S., 11 F.3d 1119 (2d Cir. 1993)."
2nd Circuit says probable cause only re​quires a nexus between seized property and illegal drug activity. (180) Under 2nd Circuit forfeit​ure case law, to establish proba​ble cause, the government must have reason​able grounds to believe the property is sub​ject to forfeiture, and these grounds must rise above the level of "mere suspicion." Here, the 2nd Circuit noted that there was an apparent contradiction in formula​tions of how far above "mere suspicion" the probable cause burden lies. Although several cases have suggested that "a substantial connec​tion" must be shown between the proper​ty and the illegal activity, the court found that "the weight of authority" in the 2nd Circuit re​quires the government only to demonstrate a "nexus" between the seized property and the illegal drug activity. To show that nexus when the res is a bank account, the govern​ment must establish that there is probable cause to believe the funds represent proceeds traceable to drug transactions; it is not re​quired to link the monies to any one particu​lar transaction. Here, the evidence was more than sufficient to link funds being electroni​cally transferred to Colombia to illegal drug trafficking. U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). xe "U.S. v. Daccarett, 6 F.3d 37 (2d Cir. 1993). "
2nd Circuit finds sufficient nexus between sales of small amounts of cocaine and condominium in which sales took place. (180) Claimant's condo​minium was seized af​ter he made two small sales of co​caine to a gov​ernment in​formant inside the con​dominium. No drugs, weapons, large amounts of cash, drug parapher​nalia or drug records were dis​covered in the condominium. The 2nd Circuit af​firmed that the drug activ​ity was sufficiently con​nected with the prop​erty to bring the property within the purview of 21 U.S.C. §881(a)(7). The court re​jected defen​dant's claim that the statute re​quires a "substantial connection" be​tween the prop​erty and the crime. In​stead, the statute only requires a "nexus" between the drug ac​tivity and the prop​erty. As a site for the sales, the property "facilitated" them by per​mitting them to be conducted in an atmosphere of relative privacy. More​over, the statute per​mits forfei​ture to be predicated upon only a small quantity of drugs. U.S. v. Certain Real Property and Premises Known as 38 Whalers Cove Drive, 954 F.2d 29 (2d Cir. 1992).xe "U.S. v. Certain Real Property and Premises Known as 38 Whalers Cove Drive, 954 F.2d 29 (2d Cir. 1992)."
2nd Circuit holds forfeiture of assets im​proper when govern​ment fails to establish connection to fraud scheme. (180) Defendant was convicted on 61 counts of mail fraud and one RICO count arising from his filing fraud​ulent New York state tax returns relating to gas stations which he wholly or partially owned. The jury for​feited almost 5 million dollars and 34 corpora​tions, some as RICO enterprises, others as benefits of the de​fendant's scheme. The 2nd Circuit affirmed a vast ma​jority of the mail fraud counts and the RICO counts, but par​tially reversed the forfeit​ure order. The court held that the non-RICO forfeitures of several corporations were overly broad because the government failed to prove that the defen​dant had any "direct receipts" from the fraud​ulent corporations. It remanded the case so the trial court could consider the extent to which the property was derived from the de​fendant's fraudulent scheme. U.S. v. Porcelli, 865 F.2d 1352 (2d Cir. 1989).xe "U.S. v. Porcelli, 865 F.2d 1352 (2d Cir. 1989)."
3rd Circuit holds property pledged to ob​tain loan to finance drug transaction was forfeit​able, even though funds were never used for that purpose. (180) The 3rd Circuit held that real property pledged to obtain a home equity loan to finance a drug pur​chase was forfeitable, even though the loan pro​ceeds were not ultimately used to make the drug deal, and were re​turned to the bank. No distinction is made in the forfei​ture statute, 21 U.S.C. §881(a)(7), be​tween an ac​tual use and an intent to use property to fa​cilitate a drug transaction. Here, claimant admitted that he in​tended to use the loan proceeds to buy marijuana and that he took all necessary steps with the bank to obtain the loan. The only reason he did not use the funds was because they were not available in time to coincide with his trip to Arizona to buy the marijuana. U.S. v. RD 1, Box 1, Thompsontown, Delaware Township, 952 F.2d 53 (3d Cir. 1991).xe "U.S. v. RD 1, Box 1, Thompsontown, Delaware Township,  952 F.2d 53 (3d Cir. 1991)."
4th Circuit suggests different nexus require​ment for civil and criminal forfeitures. (180) Defendant in this narcotics prosecution contested the criminal forfeiture of her home and land on the ground that the government established an insufficient nexus between the property and the crimes of conviction. The Fourth Circuit rejected this argument, noting that defendant relied on civil forfeiture decisions, and observing cryptically that “civil in rem forfeiture standards do not apply to criminal in personam forfeitures.” U.S. v. Gaston, 176 F.3d 476 (4th Cir. 1999) (table) (unpublished).xe "U.S. v. Gaston, 176 F.3d 476 (4th Cir. 1999) (table) (unpublished)."
4th Circuit finds no "substantial connec​tion" be​tween drug crime and parcel over which drugs traveled. (180) Defendant of​floaded a large quantity of drugs from a boat docked at one parcel of land, then trans​ported the quantity by car across an ad​joining tract that provided the sole path to a public highway. The district court concluded that this con​duct was insufficient to subject the adjoining tract to forfeiture, and the 4th Circuit agreed, concluding that the adjoin​ing tract lacked the "substantial con​nec​tion" to the drug crime required for forfeiture. To find a substantial connection, "human agency some​how must bear responsi​bility" for the property's facilita​tion of crime; here, how​ever, it was physically impos​sible to reach a public street without crossing the land. U.S. v. Two Tracts of Real Property with Build​ings, Appurtenances and Improvements There​to, Located in Carteret County, 998 F.2d 204 (4th Cir. 1993).xe "U.S. v. Two Tracts of Real Property with Build​ings, Appurtenances and Improvements There​to, Located in Carteret County, 998 F.2d 204 (4th Cir. 1993)."
4th Circuit limits forfeiture based on par​cel's abil​ity to shield crime on adjoining property from view. (180) The government sought to forfeit a parcel which helped shield from view de​fendant's offloading of marijuana from a boat docked at an adjoining par​cel. Only by traveling a dirt path across the target parcel could one drive from a public street to the parcel on which the drug activity took place. The 4th Circuit concluded that the parcel was not forfeitable. It distinguished an earlier case, U.S. v. Schifferli, 895 F.2d 987 (4th Cir. 1990), in which a dentist's office was for​feited because the den​tist wrote unlaw​ful pre​scriptions there. While the dentist's unlawful activity would be more diffi​cult to detect be​cause of its similarity to the kind of legal ac​tivity one would expect at a dentist's office, a "natural object's inher​ent, irrepressible ability to conceal whatever lies be​hind it from the view of persons on the other side" is a differ​ent matter. The court noted, however, that a different result might be called for if a person with knowledge of the drug activity had pos​sessed a legal interest in the property at the time of the wrongdoing. U.S. v. Two Tracts of Real Property with Build​ings, Appurtenances and Improvements There​to, Located in Carteret County, 998 F.2d 204 (4th Cir. 1993).xe "U.S. v. Two Tracts of Real Property with Build​ings, Appurtenances and Improvements There​to, Located in Carteret County, 998 F.2d 204 (4th Cir. 1993)."
4th Circuit reverses summary judgment that prop​erty was related to criminal activ​ity. (180) After claimant's conviction for un​lawfully pre​scribing drugs, the government sought to forfeit his property as proceeds of claimant's illegal activity. The district court granted summary judgment in fa​vor of the gov​ernment, but the 4th Circuit reversed, finding no showing of a substantial connec​tion between the property and claimant's criminal activity. Though the government had asserted that claimant's sole source of income was his tainted medical practice, that ex​planation did not connect claimant's crimes to prop​erty that he acquired before his crimi​nal activity. Even re​garding other property, the court found the govern​ment's "conclusory allegation" inadeq​uate to support summary judgment in the absence of any in​dication of the "source or the basis" for the informa​​tion. U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), amended and vacated in part, 1 F.3d 219 (4th Cir. 1993).xe "U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), added to in part and vacated in part, 1 F.3d 219 (4th Cir. 1993)."
4th Circuit upholds forfeiture of dentist's of​fice used to write illegal prescriptions. (180) The dentist wrote proscrip​tions at his office for illegal drugs to at least eight individuals on over forty different occasions from September 1984 to June 1985. The 4th Circuit held that the office had a "substantial connection" to his illegal drug prescriptions, even though most of his illegal activ​ities were conducted off the premises. Accordingly the dentist's office and the property on which it was located were properly forfeited to the gov​ernment on sum​mary judgment. U.S. v. Schifferli, 895 F.2d 987 (4th Cir. 1990). xe "U.S. v. Schifferli, 895 F.2d 987 (4th Cir. 1990). "
4th Circuit rules repeated use of home to sell cocaine consti​tutes a "suf​ficient connection" between prop​erty and offense. (180) Using a "common sense" interpreta​tion of the terms of 21 U.S.C. §881 (a)(7), the 4th Circuit held that re​peated use of one's home to sell drugs estab​lishes the "substantial connection" necessary to subject the property to forfeiture. The defendant contended that the sale of 12.8 grams of co​caine over a two month period was in​suf​fi​cient to justify the forfei​ture of her home. The 4th Circuit disagreed, stating that because Congress chose not to set a quantity limit on the predicate acts of 21 U.S.C. §881, the defendant's property was subject to forfeiture. Courts cannot legis​late where Congress has refused to do so. U.S. v. San​toro, 866 F.2d 1538 (4th Cir. 1989).xe "U.S. v. San​toro, 866 F.2d 1538 (4th Cir. 1989)."
5th Circuit says court improperly limited scope of property forfeitable under 18 U.S.C. §1467. (180) Under 18 U.S.C. §1467(a)(3), a person convicted of certain offenses involving obscene materials forfeits his interest in any property used or intended to be used to commit or promote the commission of the offense. The 5th Circuit found that the district court impro​perly construed §1467 to authorize for​feiture only of property actually used in the offense. The court's discretion is much broader, and in​cludes both property used or intended to be used. The dis​trict court also improperly narrow​ed the scope of §1467(a)(3) to include only property used to produce or transport obscene articles. This im​proper construction led the court to improperly refuse consideration of certain evidence(FBI sum​maries of 72 unindicted video​tapes, and 369 videos in defendants' inventory which had been found ob​scene in unrelated state prosecutions. U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993).xe "U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993)."
5th Circuit says that mere possession of small quantity of cocaine would not sup​port a forfeiture. (180) In a forfei​ture action against claimant's house, the government contended that the district court er​roneously excluded claim​ant's admission that mari​juana and cocaine were in his house in 1986. The 5th Cir​cuit found that the district court did not "exclude" the evidence of the 1986 drug possession, but rather considered it and then held that the drug possession could not be a basis for the forfeiture of the house. The appellate court agreed that the 1986 drug evidence could not com​pel a forfeit​ure, since mere possession of a controlled sub​stance is punish​able under 21 U.S.C. §844 by impris​onment for less than a year. Absent in​ferences that the small amount of co​caine found meant that larger amounts were stored on the premises or that de​fendant dis​tributed cocaine from his house, such possession would not sup​port a §881(a)(7) forfei​ture. U.S. v. Land, Property Currently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992).xe "U.S. v. Land, Property Currently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992)."
6th Circuit finds that government failed to establish probable cause of a substantial connection between seized currency and criminal activity, so currency is ordered returned. (180) DEA agents interviewed two men arriving together in the Cincinnati airport, who admitted to carrying $30,000 and $4,600. After offering “not the best explanation” for having large amounts of cash, one of the men’s names was found in NADDIS. The agents seized the cash. A dog alert was not done, and neither man was charged with any crime. Further investigation by the government produced no state or federal criminal records for either man. Both men filed claims to the currency and submitted information of legitimate income and tax returns. The government filed a forfeiture complaint, and both men filed claims and answers. Claimants moved to suppress evidence, and claimants and the government moved for summary judgment. The district court granted the government’s motion and denied claimants’ motions to suppress and for summary judgment. The 6th Circuit found that the government failed to show probable cause of a substantial connection between the $4,600 and the $30,000 seized and any alleged underlying criminal activity. The 6th Circuit reversed and remanded to the district court to enter judgment for the claimants, and ordered the district court to ensure that the currency be returned to claimants without delay. U.S. v. $30,000 and $4,460 in U.S. Currency, 2002 WL 273785 (6th Cir. 2002) (unpublished).  

6th Circuit creates presumption against admission of evidence that drug dog alerted to currency. (180) In this criminal drug case, the Sixth Circuit issued an evidentiary ruling that appears equally applicable to civil and criminal forfeitures. The appellate panel upheld defen​dants’ drug trafficking convictions, but two judges filed a special concurrence in which they found that evidence regarding positive alerts to currency by drug-sniffing canines is “inherently unreliable” based on studies showing that a high percentage of cash in the U.S. is contaminated with drug residue. Accordingly, the court held that “courts should generally presume against the admissibility of dog-sniff evidence unless the government offers other evidence showing a direct nexus between illegal narcotics, the currency in question, and the defendant.” Should the evidence “in any way cast doubt on the reliability of” the dog sniff evidence, “courts should find such evidence inadmissible.” U.S. v. Buchanan, 207 F.3d 344 (6th Cir. 2000).xe "U.S. v. Buchanan, 207 F.3d 344 (6th Cir. 2000)."
6th Circuit says stock purchased with money from “clean” line of credit forfeit​able. (180) Defendant was convicted of gambling and money laundering offenses, and the jury returned a criminal forfeiture verdict against certain stock owned by defendant, who purchased it with funds drawn from a line of credit. Defendant claimed that the line of credit was “clean” in that it was essentially a loan of bank funds with no connection to illegal gambling proceeds. The Sixth Circuit held that the defendant used the line of credit like a checking account – he drew upon it and then repaid the draws with deposits, often of large sums of (presumptively gambling-derived) cash. Thus, use of the line of credit was a money laundering transaction, and the government met its burden of showing the nexus between illegal activity and the stock to be forfeited. U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999).xe "U.S. v. Hill, 167 F.3d 1055 (6th Cir. 1999)."
6th Circuit forfeits entire tract where camper with meth lab was parked. (180) Defendant was convicted of manufacturing methampheta​mine and the jury returned a verdict of forfeiture against the parcel of property on which defendant parked the camper holding the “cooking” equipment. The Sixth Circuit rejected defendant’s argument that the entire parcel should not be forfeited where only a small portion of the land was used to carry out the illegal activity. Citing U.S. v. Smith, 966 F.2d 1045, 1053-54 (6th Cir. 1992), the court noted that an entire tract is forfeitable even where a defendant uses only a small part for crime, and that the scope of the forfeitable tract is defined by the instruments that create a defendant’s interest in the property. U.S. v. Murks, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished).xe "U.S. v. Murks, 145 F.3d 1334 (6th Cir. 1998) (table) (unpublished)."
6th Circuit reverses summary judgment for government, finds tip and dog's reaction to money did not show connection between money and drugs. (180) An anonymous caller advised authorities that a drug courier was traveling on a certain plane from New York to Cleveland. Police determined that claimant most closely met the description, and seized $5,000 from him, and $9,750 from a bag carried by claimant's companion. A narcotics dog later reacted positively to the money. The 6th Circuit reversed a summary judgment in favor of the government, holding that anonymous tip and the dog's reaction did not show a connection between the money and drugs. The anonymous tip described the courier as a sole black man, five feet 10 inches tall, wearing glasses and a suit, carrying both an attaché case and illegal drugs. Claimant was six feet four inches tall, carried no luggage or drugs, and traveled with a companion. The value of the dog's reaction was minimal, given the high percentage of currency that has drug residue. The modest amount of money carried by claimant was insufficient to justify more than a suspicion of illegal activity. The fact that claimant lied about the purpose of his trip, and had pled guilty to state drug charges more than six years earlier, also did not establish probable cause. U.S. v. $5,000 in U.S. Currency and $9,750 in U.S. Currency, 40 F.3d 846 (6th Cir. 1994).xe "U.S. v. $5,000 in U.S. Currency and $9,750 in U.S. Currency, 40 F.3d 846 (6th Cir. 1994)."
6th Circuit reverses summary judgment against spouse who denied knowledge of drugs in home. (180) Claimant's husband was convicted of drug of​fenses, and claimant was tried but acquitted. Subse​quently, the govern​ment sought to forfeit the family's mo​bile home and the tract on which it sat, as well as other property owned by the family. The district court granted summary judgment to the government, but the 6th Circuit re​versed with respect to claimant's interest in the parcel. The only evidence tying drug ac​tivity to the home was proof that a bag of marijuana and a jar containing several thou​sand marijuana seeds were found in the mo​bile home. At her crimi​nal trial and in an af​fidavit in the forfeiture action, claimant de​nied knowing that these items were in her home. A reasonable trier of fact could have con​cluded that claimant satisfied the inno​cent-owner defense. U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993).xe "U.S. v. Three Tracts of Property Lo​cated on Beaver Creek, 994 F.2d 287 (6th Cir. 1993)."
6th Circuit addresses forfeiture of property that facilitates marijuana growing on adja​cent property. (180) Defendant owned four contiguous tracts of property. He grew mar​ijuana on one of the tracts. The 6th Circuit permitted forfeiture of an adjacent tract be​cause the corn field that hid the marijuana ex​tended to the adjacent tract. However, it rejected the government's argument that the tract on which a residence was lo​cated should be forfeited because defen​dant "used the residence to guard the marijuana and to con​ceal the entire op​eration by making the farm appear to be a legitimate use of the land." The record contained no evidence that defen​dant had ac​tually used the residence to guard the marijuana, and the court found no error in the district court's con​clusion that the mere presence of a residence did not suffi​ciently "facilitate" the offense to permit forfei​ture. U.S. v. Smith, 966 F.2d 1045 (6th Cir. 1992).xe "U.S. v. Smith, 966 F.2d 1045 (6th Cir. 1992)."
6th Circuit holds forfeiture of vehicle im​proper when owners' intent was not to sup​port aliens' illegal pres​ence. (180) Claimants' auto​mobile was forfeited after an INS agent discov​ered undocumented Salvadorans in the car. The district court ordered the vehicle forfeited un​der 8 U.S.C §1324 (b)(1). The 6th Circuit re​versed, and held that the pur​pose of the claimant's transportation from Texas to Ken​tucky was not to sup​port their illegal pres​ence, even though that may have been the ul​timate effect of their actions. Thus, the vehi​cle did not transport aliens, "in furtherance of vio​lation of law" (i.e. illegal entry). Inter​preting the meaning of the "furtherance" clause, the court chose an "intent" test over an "effects" test. Because the government had failed to prove the claimant's intent was to aid the illegal presence of the aliens, summary judg​ment was im​proper. U.S. v. 1982 Ford Pick-up, 873 F.2d 947 (6th Cir. 1989).xe "U.S. v. 1982 Ford Pick-up, 873 F.2d 947 (6th Cir. 1989)."
6th Circuit holds that intent to use property to commit offense is proper grounds for for​feiture even if offense is never com​pleted. (180) 21 U.S.C. §881(a)(7) permits forfei​ture of all real property intended to be used to commit a drug of​fense. A claimant who was later indicted on drug traf​ficking charges claimed that forfeiture of his property was improper because no transaction was con​summated when he met with two un​dercover agents on his property. The 6th Cir​cuit held that summary judg​ment in favor of the gov​ernment was proper. Once the gov​ernment es​tablish​ed probable cause to believe the prop​erty was for​feitable, the burden shifted to the claimant to estab​lish a material question of fact as to his intent. Since he failed to do so, the prop​erty was forfeitable under the lan​guage of the statute. U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989).xe "U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989)."
7th Circuit sustains criminal forfeiture of fraud​ulently obtained funds. (180) Defendant, the county clerk and recorder of Monroe County, Illinois, embezzled county funds and was convicted of mail fraud, 18 U.S.C. §1341, money laundering, 18 U.S.C. §1956(a)(1)(B), and theft from an entity receiving federal funds, 18 U.S.C. §666, as well as a criminal forfeiture count, 18 U.S.C. §982. To determine the forfeiture amount, the trial court added up all the money illegally taken by defendant in connection with the counts of conviction for a total of $57,412. Defendant protested that the government was entitled only to the $23,000 he was convicted of laundering in the five money laundering counts. The Seventh Circuit upheld the forfeiture order, noting that the evidence showed $94,561 in defendant’s account had been stolen. The order forfeiting a lesser amount was “well within acceptable parameters.” U.S. v. Trost, 152 F.3d 715 (7th Cir. 1998).xe "U.S. v. Trost, 152 F.3d 715 (7th Cir. 1998)."
7th Circuit upholds forfeiture of $30,000 interest in house based on $50,000 drug trans​action. (180) Defendant was convicted of charges stemming from a large cocaine conspir​acy. The Seventh Circuit rejected his claim that the forfeiture of his home was an excessive fine under the Eighth Amendment. The connection between the offense and the property was not incidental and fortuitous. The government claimed the house primarily on the basis of one phone call made to the house in which defendant set up a large cocaine transaction. Defendant used the privacy of his home to conduct drug-related business over the phone. Moreover, defendant's equity in the house was only about $30,000, while the drug deal involved $50,000 worth of cocaine. U.S. v. Plescia, 48 F.3d 1452 (7th Cir. 1995).xe "U.S. v. Plescia, 48 F.3d 1452 (7th Cir. 1995)."
7th Circuit approves forfeiture of vehicle driven to and from meeting with proposed drug courier. (180) Claimant met with an undercover agent to pay him $10,000 to act as a courier and transport heroin from the Philip​pines to Chicago. The 7th Circuit re​versed the district court's determination that the ve​hicle claimant drove to and from the meeting with the "courier" could not be for​feited under 21 U.S.C. §881(a)(4). Defen​dant facilitated the attempted transportation, receipt, and possession of illegal drugs, thus bringing the car within the statute's grasp. The court rejected the district court's conclu​sion that the term "facilitate" connotes causa​tion. This interpretation would render the statute impo​tent, requiring proof of the im​possible--that it was es​sential that the of​fender use his own car rather than a rental car. Defense counsel conceded that if a sale had taken place at the meeting, the automo​bile would be forfeitable. A distinction be​tween the meeting at which the plot is hatched and the meeting at which the drug changes hands would be arbitrary. U.S. v. 1990 Toyota 4Runner, 9 F.3d 651 (7th Cir. 1993).xe "U.S. v. 1990 Toyota 4Runner, 9 F.3d 651 (7th Cir. 1993)."
7th Circuit affirms that funds, rather than account in which funds are lo​cated, must be traced to fraudulent activity. (180) De​fendants sold stereo speakers using fraudu​lent sales tech​niques, and put the proceeds from the fraud in several different ac​counts. The United States brought a forfeiture action under 18 U.S.C. §981 against the funds in these accounts. Claimants con​tended that they ended their fraudulent scheme in 1988, and the sums seized from the accounts in September 1989 could not be traced to their fraudulent scheme. The gov​ernment contended that it did not matter whether the bal​ances in the accounts could be traced to unlawful activity since the ac​counts were "involved in" the fraud during 1988. The 7th Circuit rejected the ar​gument, holding that such tracing was necessary. "It makes no sense to confiscate what​ever bal​ance hap​pens to be in a account bearing a particular number, just be​cause proceeds of crime once passed through that account." Only property used in or traceable to "specified un​lawful activity" is forfeit. How​ever, the money seized in this case was for​feitable. Claimants only admitted phasing out the use of one of their fraudulent sales tech​niques. Abandon​ing one de​ceitful device among a large repertory does not make the operation lawful. U.S. v. $448,342.85, 969 F.2d 474 (7th Cir. 1992).xe "U.S. v. $448,342.85, 969 F.2d 474 (7th Cir. 1992)."
7th Circuit affirms forfeiture despite reversal of one of de​fendant's drug convictions. (180) Defendant was con​victed by a jury of a drug conspiracy and possession with intent to dis​tribute cocaine, and cash found in his resi​dence was or​dered forfeited. On appeal, the conspir​acy conviction was reversed, but the 7th Circuit affirmed the forfeiture order. Although the cash could not have been the proceeds of the cocaine offense for which he was convicted, the jury was en​titled to believe that the cash was intended to facilitate the commission of the crime. The jury could conclude that de​fendant was in the drug business, and that the cash was an asset of that business. U.S. v. La​mon, 930 F.2d 1183 (7th Cir. 1991).xe "U.S. v. La​mon, 930 F.2d 1183 (7th Cir. 1991)."
7th Circuit rejects requirement of "substan​tial connec​tion" for forfeiture of property. (180) The 4th and 8th Circuits have held that there must be a "substantial con​nection" be​tween the forfeited property and the drug offense before real property can be forfeited under 21 U.S.C. §881(a)(7). The 7th Circuit ruled that the distinction between a "substantial connec​tion" test and the "in any manner, or part" lan​guage offered directly in the statute, "is blurry at best." The courts said that the "more princi​pled and direct ap​proach, and the one de​manded by the plain wording of the statute it​self, is to affirm forfeiture of any real estate that is used in any manner or part to commit or facilitate a commis​sion of a drug related offense." In the present case, the un​dercover agent arranged to buy cocaine from the defen​dant by telephoning him at his house on two occasions. The 7th Circuit ruled that the dis​trict court properly found that the nexus be​tween the defendant's house and the drug of​fense "was not incidental or fortuitous." U.S. v. One Parcel of Real Estate commonly known as 916 Douglas Ave., 906 F.2d 490 (7th Cir. 1990).xe "U.S. v. One Parcel of Real Estate commonly known as 916 Douglas Ave., 906 F.2d 490 (7th Cir. 1990)."
7th Circuit upholds criminal forfeiture of money and Mercedes in continuing criminal enterprise despite erroneous jury instruction on the government’s burden of proof. (180) Al​though the government was not required to prove be​yond a reasonable doubt that defen​dant's assets were subject to forfeiture, the jury was instructed using the reasonable doubt standard and the 7th Circuit used that standard to analyze the evidence. Even with that height​ened burden however, the court concluded that the jury could have rea​sonably found that the money seized from de​fendant's apartment was intended to be used to pay for cocaine. As for the Mercedes, the evi​dence showed that the defendant used the Mercedes to meet with co​caine dealing associ​ates and to drive to his office on a daily basis. The office had no legitimate use and con​tained 200 grams of cocaine and assorted other items in​cluding empty plastic bags containing cocaine residue. U.S. v. Pace, 898 F.2d 1218 (7th Cir. 1990).xe "U.S. v. Pace, 898 F.2d 1218 (7th Cir. 1990)."
8th Circuit affirms traffic stop cash forfeiture where government established substantial connection between cash and drug trafficking. (180) State trooper stopped driver for an improper pass, and driver consented to search of his vehicle where in the car's trunk the officer found $117,920 in currency. The cash was found bundled in rubber bands, enclosed with a plastic sack, and hidden beneath clothing in a duffle bag. Claimant lied to the officer about not having a large amount of currency. The car also contained materials used to package drugs, the bags found in the car smelled of marijuana, and a drug dog alerted the official to the currency. The district court entered judgment of forfeiture for the government. The 8th Circuit held that the evidence was sufficient to establish a substantial connection between the cash in the trunk and drug trafficking to support the forfeiture of the cash. Affirmed. U.S. v. $117,920.00 in U.S. Currency, 2005 WL 1630932 (8th Cir., July 13, 2005).

8th Circuit deducts money returned to victim, but forfeits increased value of property bought with proceeds. (180) Defendant was convicted of money laundering under 18 U.S.C. §1957, mail fraud, and criminal forfeiture under 18 U.S.C. §982(a)(1) when he misappropriated the proceeds of a charity concert. The Eighth Circuit found that forfeiture under §982(a)(1) was proper despite defendant’s complaint that this was “fundamentally a mail fraud case.” The court also rejected defendant’s contention that he should receive credit for value he added to a mobile home purchased with laundered funds. On the other hand, the court agreed that defendant should receive credit for money he misappropriated but returned to the charity concert accounts. U.S. v. Hawkey, 148 F.3d 920 (8th Cir. 1998).xe "U.S. v. Hawkey, 148 F.3d 920 (8th Cir. 1998)."
8th Circuit finds sufficient relationship between money in safe deposit box and drug offense. (180) The government brought a forfeiture action against $87,060. About $30,000 had been seized from claimant's residence, and the remaining $57,000 was seized from a safe deposit box rented by claimant. The 8th Circuit agreed that the government established probable cause to believe that the money was drug proceeds from claimant's cocaine dealing. At the time of the seizure, claimant had been involved in a large-scale cocaine distribution conspiracy. He had made 10 visits to the safe deposit box number 954 in 1989 and 1990, and the bundles of currency in the safe deposit box were wrapped similarly to the bundles found in his house. The court also was justified in rejecting the innocent owner defense of claimant's wife and her friend. Although they contended that the $57,000 was found in box number 2175, the conclusion that the money came from box number 954 was not clearly erroneous. In addition, the use of a safe deposit box rather than an interest-bearing account was questionable, particularly since the bundles of money in the box were wrapped similarly to the bundles found in claimant's house. U.S. v. Eighty-Seven Thousand Sixty Dollars ($87,060.00), 23 F.3d 1352 (8th Cir. 1994).xe "U.S. v. Eighty-Seven Thousand Sixty Dollars ($87,060.00), 23 F.3d 1352 (8th Cir. 1994)."
8th Circuit holds defendants waived objection to all-or-nothing forfeiture by failing to object to jury instructions. (180) Defendants were convicted of bank fraud and RICO charges stemming from the collapse of the saving and loan association of which they were officers. Defendants argued that the district court should not have forfeited 100 percent of the salaries and bonuses that the jury found were proceeds of RICO activity. They contended on appeal that portions of the salaries and bonuses were earned through legal activity. The 8th Circuit found that defendants had waived this complaint by failing to object below to the jury instruction and verdict form. Moreover, the evidence supported complete forfeiture of the salaries and bonuses. U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994).xe "U.S. v. Olson, 22 F.3d 783 (8th Cir. 1994)."
8th Circuit finds no probable cause for seizure of cash at airport. (180) In a forfeiture proceeding against cash seized from claimant at the air​port, the district court granted summary judgment in favor of the government. In granting summary judgment, the district court found that claimant voluntarily gave the currency to the police officer. The 8th Circuit reversed. Contrary to the district court's findings, there was no admission by claimant that he voluntarily gave the officers the initial $2900 or the subsequent $4950 contained in the envelope. In fact, the record established the contrary. In the absence of a valid con​sent, the government must show probable cause to justify the seizure of the currency. Here there was none. Besides claimant's somewhat suspicious behavior, the only evi​dence linking claimant to drugs was a report that he had a heroin supplier in Omaha. U.S. v. $7,850.00 in U.S. Currency, 7 F.3d 1355 (8th Cir. 1993).xe "U.S. v. $7,850.00 in U.S. Currency, 7 F.3d 1355 (8th Cir. 1993)."
8th Circuit affirms forfeiture of firearms and ammuni​tion based upon felon's joint posses​sion of them. (180) The dis​trict court ordered the forfeiture of miscellaneous firearms and ammunition based upon their possession by claimant and claimant's son, a con​victed felon. The 8th Cir​cuit af​firmed, finding the dis​trict court's conclusion that claimant and her son jointly possessed the firearms and ammunition was not clearly er​roneous. Claimant's con​tention that two wit​nesses lied at trial was conclusory and with​out merit. U.S. v. Miscellaneous Firearms and Am​munition, 945 F.2d 239 (8th Cir. 1991).xe "U.S. v. Miscellaneous Firearms and Am​munition, 945 F.2d 239 (8th Cir. 1991)."
8th Circuit rules possession of cocaine on per​son while driving auto​mobile is sufficient to forfeit car. (180) Defendant was arrested on an outstanding warrant while driving his au​tomobile. He attempted to discard a vial of cocaine, but was pre​vent​ed from doing so. The car was forfeited and the defendant appealed. The Eighth Circuit affirmed. Pos​session of any amount of cocaine on one's person while driv​ing an auto establishes "a suf​ficient connection between the drug and the car to justify forfei​ture under the civil forfeiture statute." Sum​mary judgment for the government was proper given the undisputed facts. U.S. v. One 1980 Red Ferrari, 875 F.2d 186 (8th Cir. 1989).xe "U.S. v. One 1980 Red Ferrari, 875 F.2d 186 (8th Cir. 1989)."
9th Circuit finds no probable cause on remand of U.S. v. $405,089.23. (180) The Ninth Circuit decided in U.S. v. $405,089.23, 33 F.3d 1210 (9th Cir. 1994), that the civil forfeiture of claimants’ property violated the Double Jeo​pardy Clause, a holding reversed in U.S. v. Ursery, 518 U.S. 267 (1996). On remand, the Ninth Circuit found the government had failed to establish probable cause for the seizures at the time forfeiture proceedings were instituted. The court found that the government could not rely on the probable cause finding implicit in the criminal indictment, or upon the jury’s finding of guilt after commencement of the civil action. Moreover, the court concluded that the affidavit in support of the seizure warrant did not establish probable cause. The affidavit estab​lished: (1) a wire transfer by claimant Arlt of $405,000 from an overseas account; (2) an admission by the U.S. account holder (Hill) that Arlt was trying to hide the money in Hill’s account and that Hill suspected the source of the money was illegal; and (3) evidence concededly amounting to probable cause that both claimants were “organ​izing and managing a large narcotics operation” and were “heavily involved in the illegal acquisition and distribution of derivative chemicals used in the manufacture and distribution of methamphet​amine.” The court nonetheless found insufficient nexus between the money and a drug crime. The case was remanded for further proceedings on the evidence available to the government at the time the civil action was filed. U.S. v. $405,089.23 U.S. Currency, 122 F.3d 1285 (9th Cir. 1997).xe "U.S. v. $405,089.23 U.S. Currency, 122 F.3d 1285 (9th Cir. 1997)."
9th Circuit uses fabric softener sheets to establish nexus to drug trafficking. (180) The government sought civil forfeiture of over $125,000 in cash seized from claimant’s luggage at Los Angeles International Airport. The reason for the initial investigative detention was a tip about two men buying tickets from New York to L.A. for cash, combined with some additional weak drug courier profile evidence (claimant used a ticket in someone else’s name, was one of the last passengers off the plane, “looked around” the terminal, etc.). A consent search of claimant’s luggage revealed bundles of cash wrapped in fabric softener sheets and plastic kitchen wrap. The Ninth Circuit found probable cause that the cash was forfeitable as drug proceeds. In doing so, the court noted the drug courier profile evidence and the fact that claimant gave an implausible story for posses​sion of the money, but its real emphasis was on the fabric softener. Said the panel, “Courts have often recognized the strong connection between fabric softener sheets and illegal drugs.” The use of such sheets to wrap the money (and thus to conceal residual drug odors) established the otherwise missing nexus between the cash and drug trafficking. U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997).xe "U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997)."
9th Circuit affirms summary judgment against government; finds drug residue on currency insufficient for probable cause. (180) The large quantity of currency was contaminated with narcotics residue and was packaged, and the owner of the money gave false accounts of the its source and his own employment record. Nevertheless, Judges Tang, Noonan and Preger​son held that this was insufficient to furnish probable cause that the money was connected to drugs, as required for civil asset forfeiture under 21 U.S.C. §881(a)(6). Therefore the summary judgment against the government was affirmed. U.S. v. U.S. Currency, $30,060.00, 39 F.3d 1039 (9th Cir. 1994).xe "U.S. v. U.S. Currency, $30,060.00, 39 F.3d 1039 (9th Cir. 1994)."
9th Circuit finds probable cause for forfeiture based on large amount of currency and drugs nearby. (180) The 9th Circuit found that $29,959.00 in cash kept in the home is "strong evidence that the money was furnished or in​tended to be furnished for drugs." Drugs and drug paraphernalia found in the yard and adja​cent trailer "are also strong evi​dence of a drug operation." When the po​lice arrived, one per​son was found stuffing bags of co​caine down the trailer kitchen sink. An officer testified that it is common for nar​cotics dealers to keep the pro​ceeds of sales separate from the trans​action and drug storage location. The 9th Cir​cuit found these factors sufficient to constitute probable cause to seize the cur​rency. U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991).xe "U.S. v. $29,959.00 U.S. Currency, 931 F.2d 549 (9th Cir. 1991)."
9th Circuit upholds forfeiture of entire parcel of land on which marijuana is grown. (180) Defendant was con​victed of cultivating and possessing with intent to dis​tribute over 700 marijuana plants. The government sought forfeiture pursuant to 21 U.S.C. §853(a) of all defendant's right, title and interest in the 40-acre par​cel of property on which the mari​juana was grown. The 9th Circuit rejected de​fendant's argument that only the portion of land actually growing the crop was subject to forfeiture, holding that §853 requires forfeiture of the entire parcel of land. U.S. v. Littlefield, 821 F.2d 1365 (9th Cir. 1987).xe "U.S. v. Littlefield, 821 F.2d 1365 (9th Cir. 1987)."
10th Circuit finds probable cause for forfeiture of drug cash. (180) Claimant filed a Rule 41(e) motion for return of cash seized from his residence, alleging that the government failed to establish an adequate nexus between the money and drug trafficking activity. The Tenth Circuit found the government established probable cause with the following evidence: (1) During execution of a search warrant, officers found a large “cookie” of crack cocaine in the kitchen. (2) The officers also found cash and crack in one drawer of a file cabinet in claimant’s bedroom, as well as additional cash in other drawers of the same file cabinet. Claimant asserted that the source of the cash was insurance reimbursements and income from sales of his “gangsta rap” recordings; however, the court noted that the receipts for alleged record sales introduced by claimant at trial were not authenticated. In addition, claimant’s argument about the source of the funds was contradicted by his deposition testimony that he never made any profit from record sales. Claimant’s evidence did not rebut the government’s showing of probable cause. U.S. v. $43,646.00, 182 F.3d 933 (10th Cir. 1999) (table) (unpublished).xe "U.S. v. $43,646.00, 182 F.3d 933 (10th Cir. 1999) (table) (unpublished)."
10th Circuit upholds forfeitability of condo adjacent to one containing drugs where walls between the two were removed. (180) Claim​ant and her husband owned an interior design business. The husband also sold drugs in his spare time. The government sought the forfeiture of various properties, including a business property consisting of two adjacent industrial condomin​iums. Claimant and her husband had removed the wall between the two units and used the enlarged space to house tools and machinery for their business. In Unit 9, police found cocaine, a triple beam scale and a cocaine grinder. In Unit 10, they found nothing. Claimant argued that Unit 10 was not forfeitable because it was a separate lot or tract. The Tenth Circuit rejected the argument, noting that once the wall was removed, any contraband kept in Unit 9 depended for its continued concealment at least in part on the walls surrounding Unit 10. The property faci​li​tated the illegal activity by concealing its presence. U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996).xe "U.S. v. 9844 South Titan Court, Unit 9, Littleton, Colorado, 75 F.3d 1470 (10th Cir. 1996)."
10th Circuit affirms probable cause for forfeiture of cash and vehicles based on hid​den currency and drug parapherna​lia. (180) The 10th Circuit af​firmed the dis​trict court's determina​tion that there was probable cause to forfeit cash found in claimant's home and several vehicles owned by claimant. The unusually large amount of hidden currency ($149,442) and presence of drug parapher​nalia, including packaging supplies and drug nota​tions re​flecting large drug transactions, established a sufficient nexus between the property and claimant's involvement in drug trafficking. Claimant did not es​tablish that the money was from legitimate sources. The vehicles were also properly subject to forfeiture. One contained a loaded pistol and a notebook con​taining drug notations, which indicated that it had been used to facilitate drug trafficking. Moreover, a sufficient nexus was established between the pur​chase of the vehicles with cash and claim​ant's in​volvement in illegal drug transactions. Although the government did not tie the vehicles to a specific drug transaction, both were purchased with cash during the years when the district court found that claimants had failed to demon​strate legitimate alternate sources of income large enough to account for their cash ex​penditures. U.S. v. One Hundred Forty-Nine Thou​sand Four Hundred Forty-Two and 43/100 Dollars ($149,442.43), 965 F.2d 868 (10th Cir. 1992).xe "U.S. v. One Hundred Forty-Nine Thou​sand Four Hundred Forty-Two and 43/100 Dollars ($149,442.43), 965 F.2d 868 (10th Cir. 1992)."
10th Circuit holds that forfeiture statute al​lows forfei​ture of entire sum of money even if only a portion of it was used for illegal pur​poses. (180) 21 U.S.C. §853(a)(2) pro​vides that a person convicted of violating cer​tain criminal statutes shall forfeit any property "used or intended to be used, in any manner or part, to com​mit, or to facilitate the commission of, such violation." Agreeing with the 9th Cir​cuit, the 10th Circuit held that this statutory language "allows the forfeiture of prop​erty in its entirety even if only a portion of it was used for il​legal purposes." Thus the court rejected the de​fendant's argument that the jury should have been al​lowed to deter​mine how much of the $413,493 in cur​rency was used to facil​itate possession of marijuana. The court also ruled that there was a sufficient "nexus" with the il​legal activity, and that the forfeiture was not dispropor​tionate under the 8th Amendment. U.S. v. Harris, 903 F.2d 770 (10th Cir. 1990).xe "U.S. v. Harris, 903 F.2d 770 (10th Cir. 1990)."
11th Circuit, noting “complete lack of evidence” connecting seized currency directly to illegal narcotics, finds government failed to establish probable cause. (180) Defendant purchased a round trip ticket for cash to fly between Miami and New York City. She stated that she was in NYC regarding a court case from a car accident she had about ten years prior. While there, she claimed that she was contacted by her brother and told to pick up some money from their business; the cash money was delivered to her by people she said she did not know. One of the currency packages was wrapped in black plastic and the other in a Christmas wrapping. Each package was enclosed in cellophane. She twice changed her return date before finally returning to Miami. She was questioned at JFK airport about her packages and then allowed to board the flight to Miami. DEA agents met her in Miami to question her. She gave them her ticket and identification, both of which were in her own name. She told the agents she was carrying about $200,000 cash in her backpack. She consented to the search of her backpack, where the agents found the bundled currency. The bundles were not of uniform size or amounts and did not bear the binding of a bank or financial institution. She agreed to go with the agents to DEA’s airport office. She said she was carrying a total of $242,650, but the official count of the money found $242,484. A drug detection dog alerted to her backpack. The cash was seized for forfeiture. Neither she nor anyone else was charged with any crime arising from these events. This case contains a detailed analysis of the evidence the government relied upon to establish probable cause in its motion for summary judgment, which was granted by the district court. The 11th Circuit, noting that “in this country, forfeitures are not favored,” found that forfeiture should be allowed only when the “circumstances are definitely sufficient to establish probable cause to tie the pertinent property in a substantial way to an illegal drug transaction.” The 11th Circuit noting the “complete lack of evidence” to establish a nexus between the seized cash and illegal narcotics, found that the government had failed to establish probable cause. Reversed, with instruction to enter judgment for the claimant. U.S. v. $242,484, 2003 WL 22723431 (11th Cir., Nov. 20, 2003).

11th Circuit finds sufficient connection be​tween prop​erty and drug transaction. (180) Defendant contended that in order to forfeit property under 21 U.S.C. §881(a)(7), the government must establish probable cause to conclude a "substantial connection" exists be​tween the property at issue and a narcotics transaction, and that the government failed to do so. The 11th Circuit refused to determine whether a "substantial connection" stan​dard or a "sufficient nexus" stan​dard was sufficient, since in this case the connection between the property and the drug transaction was suffi​cient to sup​port the forfeiture. Claimant or​chestrated a narcotics deliv​ery which oc​curred on the driveway of his residence. He had in​sisted that the transaction take place on famil​iar territory, and later led the buyer to his resi​dence. The property played a central role in the transaction, facilitated the transac​tion, and was properly forfeited. U.S. v. Real Property and Residence at 3097 S.W. 111th Av​enue, Mi​ami, Florida, 921 F.2d 1551 (11th Cir. 1991).xe "U.S. v. Real Property and Residence at 3097 S.W. 111th Av​enue, Miami, Florida, 921 F.2d 1551 (11th Cir. 1991)."
11th Circuit affirms refusal to grant sum​mary judg​ment to forfeit cashier's checks drawn on a Swiss bank account by drug fugitive. (180) The government sought to forfeit $200,000 in cashier's checks drawn on a Swiss bank account by a fugitive convicted of narcotics of​fenses. The fugitive's sis​ters had attempted to deposit the checks in a Panamanian bank but were re​fused and subsequently expelled from that country. The checks were seized when the sisters attempted to pass through customs in Miami without declaring the checks. The 11th Circuit affirmed the district court's order find​ing that the government had failed to show sufficient proba​ble cause to justify granting a motion for sum​mary judgment. The govern​ment's affidavit failed to show that a "substantial connection exists between the 20 cashiers checks at issue and the exchange of a controlled sub​stance." U.S. v. Twenty (20) Cashier's Checks, 897 F.2d 1567 (11th Cir. 1990).xe "U.S. v. Twenty (20) Cashier's Checks, 897 F.2d 1567 (11th Cir. 1990)."
11th Circuit holds horses bred on ranch where drug transaction occurred were prop​erly for​feited as "front" for activities. (180) Drug de​fendant appealed from an order forfeit​ing 27 quarter horses which were used to fa​cilitate drug trans​actions. The 11th Circuit affirmed, holding that it was not necessary for the horses to be physically used to carry out the drug trans​actions. Rather, it was sufficient that the defen​dant's horse breeding business, including the horses he had on hand, were used as a cover for his drug trafficking activities. The evi​dence at trial proved he had conducted drug transac​tions from the ranch and he had used words as​sociated with horse breeding as code words for drug trafficking transac​tions. U.S. v. Rivera, 879 F.2d 1247 (11th Cir. 1989).xe "U.S. v. Rivera, 879 F.2d 1247 (11th Cir. 1989)."
D.C. Circuit adopts “but for” test for nexus between forfeited property and racketeering activity. (180) Defendants were convicted of RICO violations in connection with their positions as elected officers of a maritime union. The RICO convictions were reversed on appeal for defects in jury instructions, but the court nonetheless addressed forfeiture issues likely to arise on remand. The government sought forfeiture of salaries earned by defendants in their union jobs. The D.C. Circuit followed the First, Second, Third, and Seventh Circuits and held that, in order to secure a forfeiture, the government must establish a “but for” causal nexus between the racketeering activity and the financial interest sought to be forfeited. The court then interpreted this standard generously. It held that the government need not show that defendants’ ballot tampering changed the outcome of the elections that placed them in the positions carrying the disputed salaries. Rather, the district court’s finding that the defendants’ racketeering activity “infected the entire election” could be sufficient to prove the required nexus. U.S. v. DeFries, 129 F.3d 1293 (D.C. Cir. 1997) (table) (unpublished).xe "U.S. v. DeFries, 129 F.3d 1293 (D.C. Cir. 1997) (table) (unpublished)."
D.C. Circuit upholds forfeiture of portion of proceeds from sale of property partially pur​chased with RICO proceeds. (180) Defendant contended it was improper to require him to forfeit part of the proceeds from his sale of a property, when the property's only connection to defendant's RICO vi​olations was that defen​dant made a down payment on the property with two $5,000 checks drawn on an escrow ac​count in which, from time to time, he deposited illegal proceeds from his racketeering ac​tivities. Defendant claimed that the $10,000 could not have been the proceeds of his rack​eteering activity be​cause at the time the checks were drawn, the es​crow ac​count had a negative balance. The D.C. Circuit re​jected this argu​ment, noting that defendant deposited into the account illicit RICO funds six days after the first check was written, and before the check cleared the bank. The court also upheld the forfeiture of only a portion of the pro​ceeds de​rived from the sale of the property. Since de​fendant used RICO proceeds to pay for only part of the property, it was not irrational for the jury to con​clude that only part of the funds derived from the sale of that property could be traced to the RICO money. U.S. v. Madeoy, 912 F.2d 1486 (D.C. Cir. 1990)xe "U.S. v. Madeoy, 912 F.2d 1486 (D.C. Cir. 1990)".

Alabama District Court says real property needn’t be “instrumental” to facilitate drug activity. (180) The government sought civil forfeiture of two parcels of real estate on which crack cocaine sales occurred or were arranged. Claimant argued there was an inadequate nexus between the property and drug activity. She contended that the property “was not instrumental in the sale nor did [it] serve to further the illegal sale.” The district court held that the government’s proof established probable cause for forfeiture. The property “need not be ‘instrumental’ in the facilitation of the illegal drug activity." A "substantial connection" is sufficiently established "when the government shows that illegal transactions occurred on real property.” U.S. v. Two Parcels of Real Property Located at 101 North Liberty Street, 80 F.Supp.2d 1298 (M.D. Ala. 2000).
California district court holds that the presence of a large sum of cash, standing alone, is not sufficient to establish forfeitability. (180) Local police were conducting surveillance on a residence because they believed a drug transaction was going to take place there. Claimant’s husband, who was on parole in connection with a federal cocaine trafficking conviction, gave the police consent to search the residence, during which the police recovered $193,680.00 in U.S. currency. At the time of the seizure, all adults who were present, including the husband of the claimant but not including the claimant, signed written disclaimers of ownership of the currency. After the government filed a civil forfeiture action against the currency, cross-motions for summary judgment were filed. The Central District of California district court held that the presence of a large sum of cash, standing alone, is not sufficient to establish forfeitability. The court held probable cause did not exist to establish that the money was drug-related. Claimant’s motion for summary judgment granted; government’s motion for summary judgment denied. U.S. v. $193,680.00 in U.S. Currency, 2004 WL 2370628 (C.D. Cal., Oct. 1, 2004).

Illinois District Court rules property forfeit​able only to extent tainted funds “benefited” the property. (180) Defendant was charged with Medicare fraud and money laundering, and the indictment sought criminal forfeiture of his house and cars. Defendant argued that these assets should be forfeitable only to the extent that criminally tainted funds were used to purchase or maintain them. The district court agreed. Relying on U.S. v. Federal Security, 1998 WL 324842 (N.D. Ill. June 9, 1998), the court rejected the govern​ment’s contention that property traceable to property involved in money laundering is forfeitable in its entirety. Rather, such property should be forfeitable only to the extent that the defendant “used tainted funds to benefit those assets.” U.S. v. Pergler, 1998 WL 887113 (N.D. Ill. 1998) (not reported in F.Supp.).xe "U.S. v. Pergler, 1998 WL 887113 (N.D. Ill. 1998) (not reported in F.Supp.)."
Louisiana District Court denies claimant’s motion for summary judgment. (180) Police stopped claimant on suspicion of drunk driving and discovered $13,900 in cash. The money was turned over to federal authorities for forfeiture as narcotics proceeds. Claimant moved for summary judgment on the ground that the government had insufficient evidence of any nexus between the money and drug trafficking. The district court denied the motion, finding that the following factors established that there were genuine issues of material fact precluding summary judgment: (1) claimant possessed a gun; (2) the money was wrapped in small bundles; (3) claimant lied to the police about the source of the money: and (4) a narcotics dog alerted to the money. U.S. v. $13,900 U.S. Currency, 1998 WL 564312 (E.D. La. 1998) (not reported in F.Supp.).

Massachusetts district court grants summary judgment for claimant because only evidence connecting cash to a drug transaction was dog alert, which is, at best, of limited value. (180, 195) While sitting at a red light, officers observed an automobile make an illegal left turn, activated the siren and attempted to stop the vehicle, which initially kept moving but eventually pulled over after several verbal commands from the cruiser. The officers approached the vehicle and identified the claimant as the driver. When they relayed his information to dispatch, they learned that he had a suspended driver's license and an outstanding warrant for his arrest for operating after suspension. As officers conducted an inventory search, the claimant started to “yell” to his passenger in Spanish. Until that point, Martinez had been speaking fluent English with both officers. The tow truck officer, who understood Spanish, informed the officers that the claimant had said “get the bag, get the bag.” The passenger attempted to remove a backpack from the trunk of the vehicle. Officers opened the bag and discovered the subject cash “strewn” inside. Because of the large amount of cash, his nervous behavior and his inconsistent answers about his intended use for the money, the officers conducted a canine drug sniff, which was positive. The government filed a complaint for forfeiture against currency, and the claimant moved for summary judgment and/or to dismiss the forfeiture complaint. The government filed an opposition to that motion and a motion for discovery pursuant to Fed.R.Civ.P. 56(f). The Court allowed the government's motion for discovery, denied the claimant's motion for summary judgment without prejudice to its being renewed upon completion of discovery. After the expiration of the discovery deadline, claimant's counsel informed the deputy clerk that the government had not pursued any discovery and that he intended to renew his motion for summary judgment and/or to dismiss the complaint by relying on his previously filed papers. As an initial matter, the court noted that it is not illegal in the United States to possess cash, and that the claimant has not been charged with any drug-related offense arising out of the arrest. It then found that post-CAFRA, numerous courts have interpreted Admiralty Rule E(2)(a) to require the government to establish “reasonable belief” that the property is subject to forfeiture, and thus the question is whether the facts alleged by the government are sufficient to demonstrate a reasonable belief that the property is subject to forfeiture and whether the claimant can frame a responsive pleading without moving for a more definite statement. The defendant cited numerous cases in which the evidentiary value of an alert by a drug-sniffing dog was called into doubt. In opposition, the government contended the cases cited by the claimant were outdated and that recently courts have accepted more accurate scientific testimony establishing the reliability of a positive dog alert as evidence that bills have been recently contaminated with illegal drugs. However, the only evidence connecting the cash to a drug transaction was the barking of a dog which is, at best, of limited value. The government made no allegations connecting the claimant with drug trafficking, nor did it suggest that the claimant was operating a vehicle in a high-crime area or that he has any known connection to drug dealers. Apart from the dog alert, no other evidence indicative of drug possession, such as drug paraphernalia or a firearm, was found in his car. Thus, the claimant could not reasonably frame a responsive pleading or a defense where the government alleges no connection with the drug trade other than a positive drug alert. Moreover, the actions of the claimant did not establish reasonable suspicion that the money was related to a drug transaction. It was not unreasonable for him to want to remove the cash from his car before watching it be towed away, and that he appeared “nervous” and told inconsistent stories regarding his intended use of the money which similarly failed to create reasonable suspicion that he had bought or sold drugs, because any rational person might be nervous when placed under arrest. In addition, the fact that he alternately told police the money was intended for a new car, or for a down payment on a house, or for deposit in a bank is not indicative of criminal activity. Notably, he made consistent statements with respect to the source of the money, telling the officers repeatedly that it resulted from an old tax return. Also, since the cash was discovered “strewn” about inside a backpack, the manner in which the claimant was found to transport cash was inconsistent with its use in the drug trade. Finally, unlike other cases in which the dog was presented with several bags of money and alerted on the suspected currency from among that group, in this case the dog had no options, albeit he discovered the bag inside a desk drawer in a large room, which undermined the reliability of the drug alert as the government's sole evidence of illegal narcotic activity. While the complaint may not be dismissed for lack of evidence at the time of filing, and the government may gather additional evidence after filing for use at trial, the government failed to complete discovery, which it requested pursuant to Fed.R.Civ.P. 56(f), within the time frame prescribed by this Court and therefore waived its opportunity to gather additional evidence from or against the defendant. Moreover, the government admitted that it already disposed of a key piece of evidence, i.e., by exchanging the actual cash seized during the stop for a bank check. Rather than retain the cash in an evidence locker for subsequent testing or for use as evidence at trial, which would have been the prudent procedural course of action in a criminal case, the police conduct suggested a lack of confidence in establishing reasonable suspicion. Accordingly, the court dismissed the case and ordered the currency returned to the claimant. U.S. v. $12,840 in U.S. Currency, 2007 WL 2800811 (D. Mass. 2007) (September 21, 2007).

New York District Court finds bank account need not be connected to particular illegal transaction. (180) The government sought civil in rem forfeiture of bank accounts containing contributions to a Guatemalan orphanage whose operator was charged with mail fraud. The district court held the government must show probable cause to believe the contents of the accounts were subject to forfeiture. However, the govern​ment was not required “to link a bank account to a particular illegal transaction, but it must have probable cause to connect the account to criminal activity.” U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998).xe "U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998)."
N.C. District Court rules nexus to crime established by means not directly related to actual drug transactions. (180) Defendant pled guilty to drug charges and stipulated to the civil forfeiture of a farm composed of several parcels of land. Nonetheless, when the government filed a civil forfeiture complaint against the farm, defendant and his four siblings filed claims. The principal issue was whether the various parcels were a contiguous tract that was substantially connected to the defendant’s drug activity, or whether only one parcel was connected to drug crimes. After resolving issues of standing, the district court held that the farm operated as one tract of land providing an apparently legitimate cover for defendant’s drug activity. “Substantial connection may be shown by means not directly related to the actual drug transaction, such as the ability of the drug trafficker to conceal his actions by virtue of the location of the property, etc.” In addition, the court held that insurance proceeds from a fire that destroyed the residence on the land were forfeitable as property traceable to forfeitable property. U.S. v. Real Property Described in Deeds, 962 F.Supp. 734 (W.D.N.C. 1997).xe "U.S. v. Real Property Described in Deeds, 962 F.Supp. 734 (W.D.N.C. 1997)."
Pennsylvania District Court rules commingled funds forfeitable only as substitute assets. (180) Defendant was convicted of RICO violations, mail fraud, wire fraud, and money laundering, and the jury found certain of his assets forfeitable under the RICO and money laundering statutes. The district court held that the entire the contents of one of defendant’s bank accounts were not directly forfeitable because the account held untainted funds before criminally derived funds were transferred into it. See U.S. v. Voigt, 89 F.3d 1050, 1087-88 (3d Cir. 1993). Nonetheless, the entire contents of the accounts were forfeitable as substitute assets. The district court also ruled that the forfeiture did not impermissibly burden defendant’s right to counsel. A defendant has no Sixth Amend​ment right to spend forfeitable funds to finance a criminal defense. U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.).xe "U.S. v. Stewart, 1998 WL 472466 (E.D. Pa. 1998) (not reported in F.Supp.)."
Rhode Island District Court finds probable cause to forfeit cash seized at drug dealer’s home. (180) Police made a controlled purchase of cocaine from claimant, then obtained a search warrant for his home. They found $17,220.00 in cash, five ounces of cocaine, a scale, a revolver, and other drug paraphernalia. The federal government prosecuted the claimant and sought civil forfeiture of the cash. Claimant moved to dismiss for failure to state a claim. The district court found the government’s pleadings set out facts sufficient to establish probable cause to believe that the money was related to illegal drug activity and was thus forfeitable under 21 U.S.C. §881(a)(6). The court analogized this case to the facts reported in U.S. v. Two Thousand Five Hundred ($2,500.00) in U.S. Currency, 762 F.2d 895 (11th Cir. 1985). In both cases, the claimant had recently been involved in an illegal drug purchase, and the amount of money was “not an amount commonly kept in residential premises by law-abiding wage earners.” The presence of cocaine, a weapon, a scale, and other drug trafficking paraphernalia was also important. U.S. v. One Lot of $17,220.00 in United States Currency, 183 F.R.D. 54 (D. R.I. 1998).xe "U.S. v. One Lot of $17,220.00 in United States Currency, 183 F.R.D. 54 (D. R.I. 1998)."
Rhode Island District Court discusses competing theories on tracing laundered funds. (180) A U.S. Postal Service accountant 

stole over $1.6 million in Treasury checks. Much of the money was used to purchase real estate; some went into bank accounts. The accountant’s wife divorced him and remarried during the course of the scheme. After the divorce, the accountant’s ex-wife ended up holding much of the stolen money in the form of real estate or funds in bank accounts. The government sought civil forfeiture of the ex-wife’s property traceable to the accountant’s crimes (alleging that she participated in, or was aware of, the scheme). The opinion contains an informative discussion of competing theories of tracing laundered funds. U.S. v. One Parcel of Real Property With Buildings, 34 F.Supp.2d 107 (D. R.I. 1999).

Texas District Court rules lease rights not forfeitable due to lack of nexus with money laundering activity. (180) A Jury convicted defendants of insurance fraud and money laundering, and returned a special verdict finding criminally forfeitable defendants’ lease rights to property on which their marina and resort stood. The district court granted defendants’ motion to set aside the portion of the verdict forfeiting the lease rights on the ground that the government failed to establish an adequate nexus between the lease rights and the money laundering activity which rendered the rights forfeitable under 18 U.S.C. §982. The underlying offenses were a scheme to defraud the government by making false statements to collect tornado insurance claims on the resort property and laundering the proceeds of the insurance fraud through various bank accounts. The district court held that the leasehold interest may have been essential to the fraud scheme, but had an insufficient nexus to the money laundering to merit forfeiture. U.S. v. Loe, 49 F.Supp.2d 514 (E.D. Tex. 1999).
