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�2nd Circuit holds defendant must post bond or obtain waiver to contest administra�tive forfeiture. (260) The government seized cash and a car from defendant and notified her of its intent to forfeit the property. After some delay, defendant filed a claim and requested a bond waiver, stating only that she was indigent, and was unable to work or obtain money. Customs advised defendant that she had offered insufficient information to obtain a bond waiver. Defendant never provided the additional infor�mation, and the property was administra�tively forfeited. Defendant then argued that the instant criminal prosecution violated double jeopardy. The Second Circuit held that administrative forfeiture does not constitute punishment for double jeopardy purposes. Administrative forfeiture is only appro�priate in cases where the seized property goes unclaimed. Because the property is unclaimed, its forfeiture cannot implicate double jeopardy. The fact that the Customs Service knew defendant owned the property was irrelevant. A claimant is required to assert an interest by filing a claim and a cost bond. In failing to file a cost bond or obtain a waiver, defendant did not satisfy the statutory requirements for avoiding the administrative forfeiture. U.S. v. Idowu, 74 F.3d 387 (2d Cir. 1996).





2nd Circuit sets aside administrative forfeit�ure despite defendant’s failure either to post cost bond or to claim indigency where govern�ment knew of indigency. (260) Defendant was arrested attempting to import heroin into the U.S. at JFK airport: Currency, his passport and airline ticket were seized. Following his conviction on a heroin importa�tion charge, the defendant sought the return of his property by sending a letter to the district judge. The district court treated the letter as a Rule 41(e) motion and denied it on the condition that the government commence formal forfeiture pro�ceed�ings within 30 days. The government did so. The defendant filed no claim or cost bond, but did file a petition for remission with the DEA. The petition was denied. The claimant sent another letter to the judge, who treated it as a Rule 41(e) motion and denied it. The Second Circuit reversed and ordered the district court to conduct a civil forfeiture proceeding on the merits. The Second Circuit rejected the government’s argument that the defendant had failed to preserve his right to judicial proceedings by failing to post a cost bond or file an affidavit of indigency. The court suggested that the government could not rely on the defendant’s failure to post bond where “the government took all of [defendant’s] money.” The court did not address the defendant’s failure to file an affidavit of indigency. Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992).�xe "Onwubiko v. U.S., 969 F.2d 1392 (2d Cir. 1992)."�





2nd Circuit holds indigent claimant may not constitutionally be denied a judicial hearing on forfeiture of his property because he is financially unable to post a post bond. (260) Claimant was the owner and driver of a 1970 Volkswagon stopped and searched at the U.S.-Canada border. When a small amount of hashish was found on the person of one of the passengers, the car was seized and subjected to administrative forfeiture as a vehicle used to transport contraband into the U.S., 19 U.S.C. §1595(a). Claimant sought to contest the forfeiture by filing a claim, together with an affidavit of indigency. The district court dismissed the action. The Second Circuit reversed, holding that the requirement of 19 U.S.C. §§and 1609 that a claimant post a money bond as a condition of obtaining a judicial forfeiture hearing violated the constitutional rights of indigent persons to due process and equal protection. Wiren v. Eide, 542 F.2d 757 (2d Cir. 1976).





5th Circuit finds that district court had no ju�risdiction to hear Fed. R. Crim. P. 41(e) mo�tion to return seized pro�per�ty. (260) Defen�dant failed to file a bond to stop administrative forfeiture proceed�ings initiated against his property as required by 21 C.F.R. §1316.76. Defendant then filed a motion in the district court under Fed. R. Crim. P. 41(e) for the return of his property, which the district court denied for lack of jurisdic�tion. The 5th Circuit up�held the district court's action, find�ing that the Federal Rules of Criminal Procedure do not ap�ply to civil for�feiture of property for violation of a statute. Therefore, Rule 41(e) cannot provide a juris�dictional basis in a civil action. U.S. v. Hernan�dez, 911 F.2d 981 (5th Cir. 1990).�xe "U.S. v. Hernan�dez, 911 F.2d 981 (5th Cir. 1990)."�





7th Circuit holds that petition for remission and mitigation does not contest forfeiture. (260) Defendant argued that the government's adminis�trative forfeiture of his property barred his criminal prosecution on double jeopardy grounds. Under Circuit law, an individual is not placed in jeopardy by a forfeiture proceeding when he fails to contest the forfeiture. The Seventh Circuit held that a petition for remission and mitigation does not serve to contest a forfeiture. The petition is merely a request for an executive pardon of the property based on the petitioner's innocence or, for a wrongdoer, on a plea for leniency. Because defendant never filed a "claim" for the property, he never contested the forfeiture and thus jeopardy never attached. U.S. v. Vega, 72 F.3d 507 (7th Cir. 1995).�xe "U.S. v. Vega, 72 F.3d 507 (7th Cir. 1995)."�





8th Circuit holds notice must advise claimant of deadline for filing a claim and bond. (260) On November 23, the DEA seized $66,700 from claimant. His attorney immediately notified the agency of claimant's intent to contest any forfeiture. On January 23, the DEA sent to claimant a notice of intent to forfeit, advising him to file a bond and claim within 20 days after notice was published in the Wednesday edition of USA Today. The notice was not published until February 15, and claimant missed it. Despite several conversations during this time, no one at DEA mentioned that the 20-day pe�riod had begun. On March 17, claimant submitted a claim and bond, and the DEA rejected the claim as untimely. The 8th Circuit held that the January 23 notice of the DEA's intent to forfeit did not satisfy 19 U.S.C. §1607(a)'s require�ment of "information on the applicable proce�dures" for contesting the forfeiture. It omitted the most critical piece of information -- the deadline for filing a claim and bond. The court sug�gested that DEA acted in bad faith. Glasgow v. U.S. Drug Enforcement Admini�stration, 12 F.3d 795 (8th Cir. 1993).�xe "Glasgow v. U.S. Drug Enforcement Administration, 12 F.3d 795(8th Cir. 1993)."�





9th Circuit says untimely claim and cost bond was abandonment of property. (260) Defendant argued that the forfeiture of $11,000 in cash constituted "jeopardy" preventing him from being prosecuted for drug related offenses. The Ninth Circuit rejected his arguments, holding that he abandoned the cash by failing to follow up on his untimely claim and cost bond in the forfeiture proceeding. Although he filed two claims for the property and the second claim included a cost bond, his claims were untimely and he did not file a petition for remission or mitigation of the forfeiture. The Ninth Circuit held that a "claim of ownership that does not comply with statutory and regulatory require�ments renders the property abandoned and the forfeiture action uncontested." Thus, under U.S. v. Cretacci, 62 F.3d 307, 310-11 (9th Cir. 1995), "the currency was abandoned property, forfeiture did not punish [defendant] and original jeopardy did not attach." U.S. v. Castro, 78 F.3d 453 (9th Cir. 1996).�xe "U.S. v. Castro, 78 F.3d 453 (9th Cir. 1996)."�





9th Circuit finds failure to file administrative claim was abandonment for double jeopardy purposes. (260) In U.S. v. Cretacci, 62 F.3d 307, 310-11 (9th Cir. 1995), the Ninth Circuit held that the adminis�trative forfeiture of unclaimed property under 18 U.S.C. §981(a)(1)(A) did not constitute jeopardy for double jeopardy purposes. In the present case, defendant argued that Cretacci should not apply because the seized money was taken directly from defendant's person. The Ninth Circuit rejected the argument, ruling that even if defendant's physical possession of the money supported his interest in it at the time of the seizure, it did not demonstrate that he wished to pursue that interest once the government notified him that it was seeking forfeiture of the money. Judging from his declaration, it appeared that defendant weighed the worth of his claim against the risks that might be involved in pursuing it and decided to abandon the seized money. U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995).�xe "U.S. v. Washington, 69 F.3d 401 (9th Cir. 1995)."�





9th Circuit finds no violation of self-incrimination in holding that failing to file a claim in forfeiture is "abandonment." (260) The Ninth Circuit held that just as the seizure of abandoned property cannot be said to implicate the former owner's privacy rights, the forfeiture of abandoned property cannot be said to implicate the former owner's double jeopardy rights. In each instance the government has acted against property that the owner has renounced utterly. However, the defendant argued that requiring him to claim his property he was forced to sacrifice his right against self incrimination in order to preserve his right against double jeopardy. The court rejected the argument, noting that a defendant's claim of ownership at a pretrial suppression hearing may not be used to prove his guilt. Simmons v. U.S., 390 U.S. 377, 394 (1968). "For the same reason a defendant's claim of ownership of property that was subject to forfeiture may not be used for that purpose." Judge Kleinfeld concurred in the result but would not have reached the Simmons issue. U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995).�xe "U.S. v. Cretacci, 62 F.3d 307 (9th Cir. 1995)."�





9th Circuit holds that automobile lessor's failure to post a claim and bond did not de�prive court of equi�table jurisdic�tion. (260) The government suggested that the district court did not have jurisdiction to hear the automo�bile lessor's challenges to the validity of the for�feiture because the lessor failed to avail itself of the op�portunity to post a claim and bond to obtain judicial forfeiture, as permitted by 19 U.S.C. §1608. The 9th Circuit rejected the argument, noting that failure to resort to the statutory scheme "cannot be taken to de�prive this court of jurisdiction to hear appel�lant's claims that appellant did not receive con�stitutionally ade�quate notice of the availability of judicial forfeiture and that the statutory scheme and the Constitution required the gov�ernment itself to initiate judicial forfeiture." Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990).�xe "Marshall Leasing, Inc. v. U.S., 893 F.2d 1096 (9th Cir. 1990)."�





9th Circuit holds that government's failure to follow statutory pro�cedures re�quired reversal of forfeiture. (260) A civil forfeiture must be conducted in accor�dance with 21 U.S.C. §881, which makes U.S. Customs laws applica�ble. If seized pro�perty is valued at less than $100,000, the gov�ernment must post a notice of intent "to forfeit and sell or other�wise dispose" of the property. 19 U.S.C. §1607. Any person claiming an interest in the property may then post a bond in the sum of $5,000 or 10 percent of the value of the property, but not less than $250. 19 U.S.C. §1608. This secures a hear�ing for the claimant as the gov�ernment must then bring a formal forfeiture ac�tion against the property. Only then does the district court have jurisdiction to consider the case under 18 U.S.C. sections 1345 and 1355. Since none of these steps were followed here, the order for�feiting the property was re�versed. U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988).�xe "U.S. v. Jones, 852 F.2d 1235 (9th Cir. 1988)."�





11th Circuit says Customs properly rejected application for indigency waiver of bond requirement. (260) Customs agents seized $476,590 in cash from claimant’s residence during a money laundering investigation. The agency initiated administrative forfeiture pro�ceedings against the funds. Claimant requested judicial forfeiture and filed a claim of interest and sworn declaration of indigency. Customs requested and claimant provided a financial statement and tax return. However, when Customs professed itself unsatisfied with the information in these documents and sought an interview with claimant, he refused, asserting his Fifth Amendment privilege. Customs then refused to waive the bond requirement and declared the money forfeited. Claimant challeng�ed the agency’s refusal as a violation of due process. The Eleventh Circuit found that by allowing claimant to submit an affidavit and documentation in support of his petition for waiver, and in requesting an interview, “Customs afforded [claimant] all the process he was due.” A claimant bears the burden of proving indigency if he seeks waiver of the bond requirement. An assertion of privilege does not substitute for such proof. Moreover, Customs’ decision was not arbitrary or capricious under the Administrative Procedure Act, 5 U.S.C. Sec. 706(2)(A). Arango v. United States Department of the Treasury, 115 F.3d 922 (11th Cir. 1997).�xe "Arango v. United States Department of the Treasury, 115 F.3d 922 (11th Cir. 1997)."� 





11th Circuit holds bond posted by claimant to suspend for�feiture proceeding is cost bond. (260) Eight months after succeeding in its forfeiture action, the government filed a motion seeking the release of claimant's cost bond. The dis�trict court awarded the government the entire sum of the bond on the theory that it was a penal bond subject to for�feiture if the property was for�feited. The 11th Circuit re�versed, finding that the bond was a cost bond, not a penal bond. Although the statute de�scribes the face amount of the bond as a "penal bond," the statute clearly places only the costs of the pro�ceeding at risk. To adopt the gov�ernment's view would "sanction the imposition of a penalty on any per�son who sim�ply seeks to challenge a forfeiture proceeding." The claimant would suffer two penalties, the for�feiture of the prop�erty itself and the bond, "solely for taking a view con�trary to the one which was ultimately successful." The gov�ernment had waived its right to tax costs in view of the lapse of time and the fact that the final judgment had stated that no costs would be taxed. Real Property and Residence Lo�cated at Route 1, Box 111, Firetower Road, Semmes, Mo�bile County, Alabama, 920 F.2d 788 (11th Cir. 1991).�xe "Real Property and Residence Lo�cated at Route 1, Box 111, Firetower Road, Semmes, Mo�bile County, Alabama, 920 F.2d 788 (11th Cir. 1991)."�





New York District Court requires DEA to allow claimant to post bond after affidavit of indigency is rejected. (260) After DEA seized certain property administratively, the claimant filed a claim and affidavit of indigency. The affidavit was rejected by the agency. The district court held that a claimant is only required to make a reasonable or good faith claim of indigency. Should the DEA reject a pauper’s affidavit that is not facially unreason�able, procedural fairness requires the agency to allow the claimant an opportunity to post the required bond. In re Williams, 628 F.Supp. 171 (E.D.N.Y. 1986).


�xe "In re Williams, 628 F.Supp. 171 (E.D.N.Y. 1986)."�


California District Court rules 62-day delay in mailing seizure notice required re�turn of seized property. (260) 21 U.S.C. §881-1(b), as amended in 1988, requires the seizing agency to give written notice of the seizure at the "earliest practica�ble opportunity after de�termining own�ership of the seized conveyance." Sec�tion 881-1(c) re�quires the government to file its forfeiture complaint with�in 60 days after a claimant has filed his claim and cost bond. District Judge Thompson noted that since the claim and cost bond cannot be filed until the seizure no�tice is issued, the government can delay the proceed�ings sim�ply by delaying the seizure notice. Here, the gov�ernment took 62 days to mail out the seizure notice. Judge Thompson held that the statutory language "can�not realistically contem�plate a delay longer than a week after ownership is deter�mined," and that "it is within [the court's] discretion to per�manently return a claimant's ve�hi�cle" where the agency has failed to send a seizure no�tice within that time period. Ac�cordingly he or�dered the vehicle returned and "the forfeiture shall not take place." Dwyer v. U.S., 716 F.Supp. 1337 (S.D.Cal. 1989).





New York District Court holds that, for notice of claim to be timely, it must be actually received, not merely mailed, within 20 days of first publication of notice of seizure. (260) In New York’s Penn Station, Government agents seized $375,300 in U.S. currency from plaintiff. Later that day, U.S. Customs Service agents seized $261,480 in U.S. currency from plaintiff’s residence in Jamaica, New York. The IRS thereafter notified plaintiff that it was seeking forfeiture of the seized money pursuant to 18 U.S.C. §981. On the same date, Customs sent plaintiff notice that the $261,480 seized from his home would be forfeited pursuant to 19 U.S.C. §§1607-1609. Within the 20 day statutory period required for filing a claim and cost bond, plaintiff mailed a letter intended to serve as a notice of claim for the $375,300, as well as for the $261,480. Accompanying the letter was a certified check for $5,000, which served as a bond. However, because the letter was not actually received by the IRS until the 21st day after notice of seizure, the IRS forfeited the $375,300. The plaintiff filed a complaint arguing that he timely filed a notice of claim and that he should not have had to file two separate cost bonds. The district court granted the Government’s motion for summary judgment, reasoning that to be timely, plaintiff’s notice of claim must be actually received by the IRS, not merely placed in the mail, within the 20 day statutory time period. Sandoval v. United States, 2001 WL 300729 (S.D.N.Y. 2001).





New York District Court holds two separate seizures of currency which took place in different judicial districts required posting two separate bonds. (260) In New York’s Penn Station, Government agents seized $375,300 in U.S. currency from plaintiff. Later that day, U.S. Customs Service agents seized $261,480 in U.S. currency from plaintiff’s residence in Jamaica, New York. The IRS thereafter notified plaintiff that it was seeking forfeiture of the seized money pursuant to 18 U.S.C. §981. On the same date, Customs sent plaintiff notice that the $261,480 seized from his home would be forfeited pursuant to 19 U.S.C. §§1607-1609. Within the 20 day statutory period required for filing a claim and cost bond, plaintiff mailed a letter intended to serve as a notice of claim for the $375,300, as well as for the $261,480. Accompanying the letter was a certified check for $5,000, which served as a bond. However, because the letter was not actually received by the IRS until the 21st day after notice of seizure, the IRS forfeited the $375,300. The plaintiff filed a complaint arguing that he timely filed a notice of claim and that he should not have had to file two separate cost bonds. The district court granted the Government’s motion for summary judgment, reasoning because money was seized at different times in two different locations, in two different judicial districts, plaintiff was required to post two separate bonds. Thus, plaintiff failed to comply with the requirements of 19 U.S.C. §1608. Sandoval v. United States, WL 300729 (S.D.N.Y. 2001).


