UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF MICHIGAN

SOUTHERN DIVISION

UNITED STATES OF AMERICA,

Plaintiff,



CRIMINAL NO. 08-20314

v.

ISSAM HAMAMA,

Defendant.

                                                  /


DEFENDANT’S MOTION IN LIMINE TO PRECLUDE ADMISSION OF CO-CONSPIRATOR HEARSAY STATEMENTS AND MEMORANDUM OF 
POINTS AND AUTHORITIES IN SUPPORT THEREOF
Defendant, by and through undersigned counsel, respectfully moves this Court for an order precluding admission at trial of any out-of-court statements purportedly made by any indicted or unindicted co-conspirators which directly or indirectly referred to Defendant, or which otherwise may be used to incriminate Defendant. In support of this motion, Defendant submits the following.

The Government is charging Defendant with conspiracy to commit offenses against the United States in violation of 18 U.S.C. §  371 and 18 U.S.C. § 951(a). In addition it charges Defendant with making false statements on a Security Clearance Application, Standard Form 86 and in an interview with agents of the Federal Bureau of Investigation, in violation of 18 U.S.C. § 1001(a)(2). 

Undersigned counsel anticipates that the Government will attempt to offer into evidence out-of-court statements made by numerous indicted or unindicted co-conspirators at trial. Undersigned counsel further anticipates that some or all of those out-of-court statements either refer to Defendant, directly or indirectly, or otherwise would be used to incriminate Defendant. Such statements are hearsay as defined under the Federal Rules of Evidence. Fed. R. Evid. 801(c).  

Pursuant to Rule 801(d)(2)(E) of the Federal Rules of Evidence, statements that would otherwise be hearsay are admissible if they are “by a co-conspirator of a party during the course and in furtherance of the conspiracy.” For a declaration by a co-conspirator to be admissible against a defendant under this subsection of Rule 801, the Government must establish by a preponderance of the evidence the following: (1) that a conspiracy existed, (2) that the defendant and the declarant were members of that conspiracy, and (3) that the statement was made during the course and in furtherance of the conspiracy. See United States v. Beckham, 968 F.2d 47,5152 (D.C. Cir. 1992). Additionally, while contents of statements may be considered, the contents of the statements are insufficient in themselves to establish the existence of a conspiracy. Fed. R. Evid. 801(d)(2)(E); See also, United States v. Gewin, 471 F. 3d 197, 201 (D.C. Cir. 2006). 

In the present case, any out-of-court statements by co-conspirators that the Government seeks to admit at trial should be carefully reviewed by the Court before their admission, and should be admitted only if the Government satisfies the burden set forth above. To minimize the prejudicial impact of such statements, the Court should make a determination as to their admissibility before the statements are presented to the jury. Defendant recognizes that this Circuit has approved the practice of admitting co-conspirator declarations subject to connection. United States v. Gantt, 617 F.2d 831, 845 (D.C. Cir. 1980). If this Court, however, follows this practice and the Government fails to satisfy its burden or fails to make the requisite connection, the jury will have heard the damaging statements. Even if the Court gives a curative instruction, the jury will have difficulty not considering them in their deliberations. A mistrial will likely result and this will needlessly waste the Court’s resources. Defendant submits that it would be more efficient to require the Government to meet its burden pre-trial.

WHEREFORE, Defendant respectfully requests that this Court rule that any out-of-court statements by co-conspirators are inadmissible at trial in this case unless the Government has satisfied its burden of proof that the hearsay exception under Rule 801(d)(2)(E) applies to such statements. Furthermore, Defendant requests that this Court makes such a determination as to admissibility of such out-of-court statements before the statements are actually presented to the jury.

Respectfully submitted,

_________________________

Counsel for Defendant
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ORDER
Upon consideration of Defendant’s Motion In Limine to Preclude Admission of Co-Conspirator Hearsay Statements, the government’s response thereto, and the entire record in this matter, it is this ______ day of ___________, 200___, hereby

ORDERED, that Defendant’s motion is granted.

______________________________

UNITED STATES DISTRICT JUDGE
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