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1st Circuit remands for reinstitution of forfeiture action because district court mistakenly failed to apply CAFRA rule that the government may use evidence gathered after filing to meet its burden of proof. (410) After federal and Puerto Rico law enforcement officials seized a parcel at Federal Express that contained nearly $220,000 in $20 bills, the government filed complaint for civil forfeiture and the claimant subsequently moved to dismiss alleging the government to plead facts sufficient to establish probable cause to believe that the currency was subject to forfeiture. Because the government's opposition papers did not make clear that the Civil Asset Forfeiture Reform Act of 2000 (“CAFRA”) had changed the government’s complaint pleading requirements, the district court granted the motion. On appeal, the First Circuit remanded for reinstitution of the forfeiture action, holding that although CAFRA increased the government's burden of proof at trial from mere probable cause (the old standard) to the preponderance of the evidence pursuant to 18 U.S.C. §§983(c)(1), no civil forfeiture complaint may be dismissed because the government lacked sufficient evidence of forfeitability at the time of filing and the government may use evidence gathered after filing to meet its burden of proof under 18 U.S.C. §§983(a)(3)(D) and 18 U.S.C. §§983(c)(2), respectively. The government now need only satisfy the pleading with particularity requirements of Rule E(2)(a) of the Supplemental Rules for Certain Admiralty and Maritime Claims. U.S. v. Lopez-Burgos, 2006 WL 51404 (1st Cir. 2006) (January 10, 2006).

1st Circuit rules that claimant's failure to furnish cross-statement of facts consti​tuted admission of government's asser​tions. (410) The 1st Circuit re​jected claimant's contention that he was an inno​cent owner. The burden of proving the defense of in​nocent ownership rests with the claimant. Claimant's initial opposition to the govern​ment's motion for summary judgment in​cluded no affidavits, only a general denial of some allegations in the forfeiture complaint and a "weasel-worded challenge" to the thrust of the detailed affidavits supporting the forfei​ture complaint. More​over, claimant failed to furnish the required cross-statement of facts. Thus, his un​excused omissions had the legal effect of admitting the government's factual as​sertions. U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992).xe "U.S. v. Parcel of Land and Resi​dence at 18 Oakwood Street, 958 F.2d 1 (1st Cir. 1992)."
2nd Circuit finds that preponderance of evidence standard did not violate due process in pre-CAFRA action. (410) Defendant was found guilty of various drug charges. The government pursued parallel civil forfeiture proceedings under 21 U.S.C. Section 881 against three properties he owned, alleging the properties were used to facilitate his drug activity. The government was granted summary judgment against the properties. The 2nd Circuit held that the use of the preponderance of evidence standard did not violate due process because Congress may constitutionally impose a standard of proof in forfeiture cases less stringent than would be required in criminal proceedings. Affirmed. U.S. v. Property, Parcel of Aguilar, 2003 WL 21731421 (2nd Cir., July 28, 2003).

2nd Circuit holds bribe money is forfeitable to govern​ment even though defendant was ac​quitted of the crim​inal charges. (410) Defen​dant was acquitted of bribing an IRS agent af​ter the jury found he was entrapped. He ap​pealed the dis​trict court's order denying his re​quest for a return of the $1,000 "bribe". The 2nd Circuit held that acquittal of bribery charges did not preclude for​feiture of the money under 18 U.S.C. §3666. The lan​guage of the statute and the Congressional in​tent un​derlying it show that the statute is a civil pro​vision, not a criminal penalty. Thus, the lower standard of "a pre​pon​derance of the evi​dence" is applicable here as it is to all collateral civil pro​ceedings. Since the defendant failed to meet that lower burden as to the entrapment is​sue the money was pro​perly deposited with the treasury in the name of the dis​trict court. U.S. v. Kim, 870 F.2d 81 (2d Cir. 1989).

xe "U.S. v. Kim, 870 F.2d 81 (2d Cir. 1989)."
2nd Circuit holds that illegal seizure does not bar later for​feiture action. (410) The govern​ment seized a suitcase carrying approximately $38,000 in small bills from de​fendant who pro​vided conflicting explana​tions of how he ob​tained the money and why he was car​rying it. Af​ter further investigation uncovered incrimi​nating evi​dence, the DEA initiated a forfeiture action against the money. Defendant moved for summary judgement on the grounds that the government lacked probable cause at the time of the seizure. The district court granted the motion, ordered the government to return the money and prohibited it from ini​tiating any other forfeiture action against the same prop​erty. The 2nd Circuit re​vers​ed, finding that the district court con​fused probable cause to seize the money and probable cause for the forfei​ture. Even assuming there was no probable cause for the seizure, there was no support in law for the drastic remedy of enjoining the gov​ernment from further at​tempts to forfeit the money. The court held that "an illegal seizure of property itself does not immunize that prop​erty from forfeiture . . . and that evi​dence ob​tained independent of the illegal seizure may be used in the forfeiture action." Even if there was no probable cause to seize the money, the govern​ment had established, by the time of the forfeiture ac​tion, proba​ble cause to believe that the money was for​feitable. Therefore, the burden of proof had shifted to de​fendant to establish that the money was not drug-related. U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990).xe "U.S. v. $37,780 in United States Currency, 920 F.2d 159 (2d Cir. 1990)."
5th Circuit says claimant has burden of proof once probable cause is established to seize car with missing VIN. (410) The government sought forfeiture of several vehicles under 18 U.S.C. §512, which provides for the forfeiture of any motor vehicle or vehicle part whose vehicle identification number (VIN) has been tampered with or removed. The 5th Circuit held that once the government established probable cause for the forfeiture of a vehicle under §512, the claimant bears the burden of proving a defense to the forfeiture. The plain language of §§512 incorporates the burden of proof provision of §1615 of the "customs laws." The court rejected defendant's claim that the government had to establish that he knowingly tampered with or removed a VIN, or that he knew the vehicle was stolen. The attempt to incorporate a scienter requirement into the probable cause standard was simply an effort to subvert the burden-shifting approach approved here. U.S. v. 1988 Chevrolet Silverado, 16 F.3d 660 (5th Cir. 1994).xe "U.S. v. 1988 Chevrolet Silverado, 16 F.3d 660 (5th Cir. 1994)."
5th Circuit remands because it was un​clear whether district court applied cor​rect burden of proof. (410) The dis​trict court dismissed the government's civil forfei​ture action under 21 U.S.C. §881(a)(7) against a house owned by claimant. The 5th Circuit remanded because it was unclear whether the dis​trict court applied the correct burden of proof. Once the govern​ment es​tablishes probable cause to believe that the defen​dant real property vio​lated §881(a)(7), the burden shifts to the claimant to establish by a preponder​ance of the evi​dence that the property was not used for illegal activ​ity. The government's burden of proof is the same for all forfeiture actions under §881. The gov​ernment bears the ini​tial burden of demonstrating probable cause to believe that the property was used to dis​tribute or store illegal drugs. If unrebutted, a showing of probable cause alone will support a forfei​ture. U.S. v. Land, Property Cur​rently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992).xe "U.S. v. Land, Property Cur​rently Recorded in the Name of Gerald Franklin Neff, 960 F.2d 561 (5th Cir. 1992)."
5th Circuit upholds forfeiture of sheep un​der Lacey Act because Pakistan law pro​hibited export. (410) The 5th Cir​cuit af​firmed summary judg​ment in fa​vor of the government in a forfeiture ac​tion brought against a sheep imported by claimant into the United States from Pakistan. The action was brought under the forfeiture provisions of the Lacey Act. The court held that the forfeiture statute pro​vides for strict liability, and con​tains no "innocent owner" defense. Once the government es​tablishes proba​ble cause, the burden shifts to the claimant to establish ei​ther that a de​fense to the for​feiture applies or that the property is not subject to forfeiture. Thus, the government needed to estab​lish only that importation of the sheep violated the laws of Pak​istan. The Pak​istani Imports and Export Act prohib​ited the sheep's export out of Pakistan. Al​though defendant pos​sessed an export permit issued by the province of Baluchistan, this permit was void to the extent it conflicted with the Imports and Export Act. U.S. v. One Afghan Urial Ovis Orientalis Blanfordi Fully Mounted Sheep, 964 F.2d 474 (5th Cir. 1992). xe "U.S. v. One Afghan Urial Ovis Orientalis Blanfordi Fully Mounted Sheep, 964 F.2d 474 (5th Cir. 1992). "
Sixth Circuit holds that CAFRA burden of proof does not apply to firearms forfeiture statute. (410) The ATF Field Office in Lexington, Kentucky was informed that MK Specialties was selling firearms made from cut-up M-14 receivers and seized one such weapon from the claimant, who had purchased it. The ATF concluded that the weapon was a machine gun and the government sought forfeiture. The claimant contested forfeiture on the ground that it was not a machine gun under 26 U.S.C. §§5845(b), but the district court granted the government's motion for summary judgment. On appeal, the claimant contended the court applied the wrong burden of proof; however, the Court held that CAFRA applies to all civil forfeitures under federal law unless the particular forfeiture statute is specifically exempted in 18 U.S.C. §983(i)(2), and found that the provision under which this forfeiture was initiated, 26 U.S.C. §5872(a), is contained in Title 26, which is the Internal Revenue Code of 1986. Therefore, CAFRA did not govern the burden of proof. Instead, the district court correctly applied the burden-shifting scheme of19 U.S.C. §1615, in which the government bears the burden of establishing probable cause to believe that the property was used in violation of the law, and the burden then shifts to the claimant to prove by a preponderance of the evidence that the item was improperly seized. Moreover, the firearms statute, 26 U.S.C. §§5845(b), defines a machine gun as “any weapon which shoots, is designed to shoot, or can be readily restored to shoot, automatically more than one shot, without manual reloading, by a single function of the trigger.” Although the statute does not define “designed to shoot” or “can be readily restored,” and neither the Supreme Court nor the Sixth Circuit has defined those terms, the Court concluded that the firearm could be readily restored to shoot automatically, which was sufficient to classify it as a machine gun and to justify forfeiture in the case. U.S.  v. One TRW, Model M14, 7.62 Caliber Rifle, 2006 WL 686400 (6th Cir. 2006) (March 20, 2006).

6th Circuit finds summary judgment for government proper where district court’s assertion of jurisdiction over the res did not interfere with any other court’s jurisdiction and government satisfied its burden of proof. (410) During a search of defendants’ residence, police found and seized 32 rocks of crack cocaine, a digital scale, and six keys to safe deposit boxes owned by the defendants. The search of the safe deposit boxes yielded $174,206. The defendants were convicted of various narcotics violations in state court, and the state filed a criminal forfeiture petition. The state petition was dismissed as untimely filed, and the money was ordered to be returned to the defendants. The United States then filed a federal forfeiture complaint against the seized money and granted summary judgment to the government. The district court found that the state court had never exercised in rem jurisdiction over the money, so the federal court faced no barrier to exercising its own in rem jurisdiction. Probable cause was established by evidence of the defendants’ lack of legitimate income.  The Sixth Circuit found that because the state court’s jurisdiction was in personam, there was nothing to prevent the federal district court from asserting in rem jurisdiction over the currency. Affirmed. U.S. v. $174,206, 2003 WL 397523 (6th Cir. 2003).

6th Circuit rules preponderance of evidence standard required under CAFRA applies retroactively. (410) Claimants appealed district court order granting summary judgment to the Government of two parcels of property under 21 U.S.C. §881(a)(6) and (a)(7). They maintained the burden of proof which provided that once the government made a showing of probable cause, the burden shifted to the claimant to prove by a higher standard of evidence–preponderance of the evidence–that forfeiture is not required, violated the Due Process Clause. In reversing the district court’s order of summary judgment, the 6th Circuit ruled the Civil Asset Forfeiture Reform Act (“CAFRA”) of 2000, Pub. L. No. 106-185, 114 Stat. 202, 18 U.S.C. §983 (2000), which requires the government “to establish, by a preponderance of the evidence, that the property is subject to forfeiture,” has retroactive application. Because the statutory language with respect to commencement of CAFRA is vague, and there would be no “manifest injustice” in applying the new statute to the instant case, the Court ruled claimants should be afforded the benefits of the new law, and the higher burden of proof should be given retroactive effect. U.S. v. Real Property in Section 9, 241 F.3d 796 (6th Cir.2001).
6th Circuit sustains constitutionality of shifting burden of proof to claimant. (410) In common with other federal civil forfeiture statutes, 19 U.S.C. §1615 states that the claimant bears the burden of proof in a forfeiture action after the government has proven probable cause for the forfeiture. Claimant contended that shifting the burden of proof in this manner is a violation of the Due Process Clause. Over a dissent by Judge Clay, the Sixth Circuit adhered to its voluminous precedent sustaining this allocation of burdens of proof against constitu​tional challenge. U.S. v. Four Contiguous Parcels of Real Property, 191 F.3d 461 (6th Cir. 1999) (table) (unpublished).xe "U.S. v. Four Contiguous Parcels of Real Property, 191 F.3d 461 (6th Cir. 1999) (table) (unpublished)."
6th Circuit rules defendant may not avoid burden of production merely by asserting 5th Amendment privilege. (410) The gov​ernment presented probable cause to believe that claimant's home was forfeitable. Claimant presented no evidence to rebut this show​ing, but argued that in light of a pending criminal proceeding, any attempt to depose his wife or other witnesses, or to obtain their affidavits, would have waived his right against self incrimination. The 6th Circuit upheld summary judgment in favor of the govern​ment, ruling that claimant did not sufficiently show an inability to present facts. No expla​nation was made as to what the depositions or affidavits would have shown, or how they would have preju​diced the criminal proceed​ings. Claimant could not avoid his burden of production by merely asserting a 5th Amendment privilege. Claimant's conten​tion that the district court should have stayed the federal for​feiture proceedings was meritless, in light of claimant's own act of seeking summary judgement and his failure to re​quest a stay. U.S. v. Certain Real Property 566 Hendrickson Boulevard, 986 F.2d 990 (6th Cir. 1993).xe "U.S. v. Certain Real Property 566 Hendrickson Boulevard, 986 F.2d 990 (6th Cir. 1993)."
6th Circuit holds that intent to use property to commit offense is proper grounds for for​feiture even if offense is never com​pleted. (410) 21 U.S.C. §881(a)(7) permits forfei​ture of all real property intended to be used to commit a drug of​fense. A claimant who was later indicted on drug traf​ficking charges claimed that forfeiture of his property was improper because no transaction was con​summated when he met with two un​dercover agents on his property. The 6th Cir​cuit held that summary judg​ment in favor of the gov​ernment was proper. Once the gov​ernment es​tablish​ed probable cause to believe the prop​erty was for​feitable, the burden shifted to the claimant to estab​lish a material question of fact as to his intent. Since he failed to do so, the prop​erty was forfeitable under the lan​guage of the statute. U.S. v. Lots 12, 13, 14, and 15, etc., 869 F.2d 942 (6th Cir. 1989).

7th Circuit holds that after the government establishes probable cause for forfeiture of real properties and vehicles, the burden shifts to claimant to rebut that presumption. (410) The government filed civil forfeiture actions in rem against 18 pieces of real property and 13 vehicles purchased with drug sale proceeds by a long-time narcotics distributor. After purchasing, he put the properties in the names of friends and family to avoid detection. At a bench trial, claimants argued that the government lacked probable cause to seize the properties. The district court found a nexus between 15 of the 18 properties and 3 of the 13 vehicles and the purchaser’s drug activities. The claimants did not offer evidence sufficient to rebut that finding, and the nexus properties were ordered forfeited. The Seventh Circuit affirmed. U.S. v. 1948 South Martin Luther King Drive, 271 F.3d 1102 (7th Cir. 2001).

7th Circuit says probable cause established by owners' drug activity and discrepancy be​tween legitimate income and value of assets. (410) The government brought a forfeiture action against certain real property worth $3.5 million owned by a family involved in drug trafficking. The Seventh Circuit held that probable cause for the forfeiture was established by the owners' known drug activity and the great discrepancy between their legiti​mate income and the value of the assets. The government is not required to show a direct connection between the property and the illegal activity. Evidence of prior convictions for drug possession or trafficking is admissible in a probable cause determination. Once the govern​ment established probable cause, the burden shifted to the claimants to demonstrate that the property was not used in connection with drug activities. Claimant made no such showing. In fact, claimant failed to respond to the government's statement in support of summary judgment. Therefore, she admitted that the properties were purchased with drug proceeds or were used to facilitate the drug trade. U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995).xe "U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)."
7th Circuit refuses to allocate burden of proof differently for forfeitures based on currency reporting violations. (410) Gen​erally, in a civil forfeiture case, the govern​ment's initial burden is to establish probable cause to believe that the property is subject to forfeiture. After probable cause has been demonstrated, the burden shifts to the claimant to prove by a preponderance of the evidence that the property is not subject to forfeiture. The 7th Circuit rejected defen​dant's invitation to change this allocation of the burden of proof for forfeitures based on currency reporting violations. The statute applicable to such forfeitures clearly provides for this alloca​tion. The court rejected defen​dant's claim that the punitive nature of civil forfeitures renders it more akin to a criminal than a civil proceeding. The reporting re​quirements are rational in light of the perva​sive underground economy that avoids taxes, and forfeiture for violations of the currency reporting act is a reasonable method of en​suring enforcement of the currency declara​tion requirements. U.S. v. $94,000 in United States Currency, 2 F.3d 778 (7th Cir. 1993). xe "U.S. v. $94,000 in United States Currency, 2 F.3d 778 (7th Cir. 1993). "
7th Circuit upholds forfeiture order based on 460 mari​juana plants and gardening equipment at resi​dence. (410) The 7th Cir​cuit rejected claimant's con​tention that the dis​trict court's forfeiture order con​cerning his resi​dence was not supported by the evi​dence. Claimant's ar​gument emphasized what the evi​dence did not show rather than what it did show. The government established proba​ble cause that claimant's property was used to facilitate the commission of a drug-re​lated of​fense. The presence in de​fendant's resi​dence of 460 marijuana plants, together with "sophisticated" home gar​dening equipment and growing tools provided a reasonable ground for believing that claimant engaged in the intentional manufacture of mari​juana, and that the plants were going to be traf​ficked. Since the government established probable cause, the bur​den shifted to claimant to refute the for​feitability by a prepon​derance of the evidence. Claimant failed to meet this bur​den. U.S. v. Certain Real Prop​erty, Commonly Known as 6250 Ledge Road, Egg Harbor, WI, 943 F.2d 721 (7th Cir. 1991).xe "U.S. v. Certain Real Prop​erty, Commonly Known as 6250 Ledge Road, Egg Harbor, WI, 943 F.2d 721 (7th Cir. 1991)."
7th Circuit rejects requirement of "substan​tial connec​tion" for forfeiture of property. (410) The 4th and 8th Circuits have held that there must be a "substantial con​nection" be​tween the forfeited property and the drug offense before real property can be forfeited under 21 U.S.C. §881(a)(7). The 7th Circuit ruled that the distinction between a "substantial connec​tion" test and the "in any manner, or part" lan​guage offered directly in the statute, "is blurry at best." The courts said that the "more princi​pled and direct ap​proach, and the one de​manded by the plain wording of the statute it​self, is to affirm forfeiture of any real estate that is used in any manner or part to commit or facilitate a commis​sion of a drug related offense." In the present case, the un​dercover agent arranged to buy cocaine from the defen​dant by telephoning him at his house on two occasions. The 7th Circuit ruled that the dis​trict court properly found that the nexus be​tween the defendant's house and the drug of​fense "was not incidental or fortuitous." U.S. v. One Parcel of Real Estate commonly known as 916 Douglas Ave., 906 F.2d 490 (7th Cir. 1990).xe "U.S. v. One Parcel of Real Estate commonly known as 916 Douglas Ave., 906 F.2d 490 (7th Cir. 1990)."
8th Circuit describes civil burden of proof. (410) In the course of upholding a civil drug forfeiture judgment, the Eighth Circuit discussed the required burden of proof. In a forfeiture action under 21 U.S.C. §881(a)(6), the United States bears the initial burden of establishing probable cause that the property to be forfeited is the proceeds of or was intended to be used to facilitate drug trafficking. There must be proven nexus between the property and drug trafficking; “[e]stablish​ing a connection to general criminal​ity is not enough.” The government meets its probable cause burden by presenting evidence which creates “more than a mere suspicion but less than prima facie proof” that the seized property is related to drug trafficking. U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998).xe "U.S. v. $141,700.00 in United States Currency, 157 F.3d 600 (8th Cir. 1998)."
8th Circuit upholds probable cause to for​feit cash seized from house identified by informants as lo​cation of drug transac​tions. (410) The 8th Circuit af​firmed that there was probable cause to forfeit cash seized from claimants' residence. At least two confi​dential informants identified the residence as a loca​tion for drug transactions. Police surveillance of the resi​dence, coupled with prior activity on the block, revealed a high volume of traffic entering and leaving the resi​dence. The money seized from the resi​dence was wrapped in rubber bands, which a narcotics offi​cer tes​tified was characteristic of the way drug money is stored. Finally, two months after the search, a DEA agent pur​chased cocaine from one of the claimant's daughters in front of the residence. The dis​trict court could properly reject claimants' "inherently incredible" testimony. Judge Beam dis​sented, believing that a statute that permits an owner of noncontraband prop​erty to be divested of title by a mere showing of proba​ble cause for the institution of forfeiture proceedings vi​olates due process. U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thousand, Three Hundred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit holds reversal of claimant’s criminal conviction did not invalidate civil forfeiture. (410) Plaintiff brought a civil action against various IRS and other government employees arising from the execution of a search warrant at his home and the subsequent administrative forfeiture of property seized there. Plaintiff was convicted of criminal violations in connection with the investigation, but the conviction was subsequently reversed. The Ninth Circuit held that reversal of the criminal conviction did not invalidate the civil administrative forfeiture of the property because the burdens of proof in civil and criminal cases are different. Carpa v. Smith, 2000 WL 189678 (9th Cir. 2000) (unpublished).

xe "Carpa v. Smith, 2000 WL 189678 (9th Cir. 2000) (unpublished)."
9th Circuit holds reversal of claimant’s criminal conviction did not invalidate civil forfeiture. (410) Plaintiff brought a civil action against various IRS and other government employees arising from the execution of a search warrant at his home and the subsequent administrative forfeiture of property seized there. Plaintiff was convicted of criminal violations in connection with the investigation, but the conviction was subsequently reversed. The Ninth Circuit held that reversal of the criminal conviction did not invalidate the civil administrative forfeiture of the property because the burdens of proof in civil and criminal cases are different. Carpa v. Smith, 2000 WL 189678 (9th Cir. 2000) (unpublished).xe "Carpa v. Smith, 2000 WL 189678 (9th Cir. 2000) (unpublished)."
9th Circuit rejects constitutional challenge to burden of proof in civil forfeitures. (410) The government seized from claimant, and later civilly forfeited as drug proceeds, over $127,000 in cash. Claimant argued that allowing the government to civilly forfeit property on a mere showing of probable cause violates Due Process because such forfeitures are quasi-criminal, constitute a form of punishment, and should not be possible on so insubstantial an evidentiary showing. The Ninth Circuit disagreed. It noted that the true burden of proof in civil forfeiture is preponderance of the evidence, albeit the claimant bears the burden upon a threshold government showing of probable cause. It is only where the defendant elects to introduce no evidence of a non-drug-related source for the property that the government can obtain forfeiture on its preliminary probable cause showing. The court found no constitutional defect in the allocation of burden of proof in current civil forfeiture law. U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997).xe "U.S. v. $129,727.00 U.S. Currency, 129 F.3d 486 (9th Cir. 1997)."
9th Circuit says probable cause for forfeiture is similar to that required for a search warrant. (410) Citing U.S. v. One 56-Foot Motor Yacht Named the Tahuna, 702 F.2d 1275, 1281 (9th Cir. 1983), the 9th Circuit said that the "standard of probable cause to support a forfeiture is similar to that required for a search warrant." As the requirement is traditionally stated, "the government's belief that the property is subject to forfeiture must be more than a mere suspicion but can be less than prima facie proof." Here the government could not show more than a "mere suspicion" that the money seized from the claimant was connected with drug activities. There was nothing in either the amount of money he admitted to carrying or the partially conflicting explanations he offered to connect the money to drugs. U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)."
9th Circuit distinguishes between criminal and civil as​pects of civil forfeiture actions. (410) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)." 

9th Circuit finds claimant failed to meet his burden to show that money was not related to narcotics traffick​ing. (410) To rebut the gov​ernment's showing of proba​ble cause in a civil forfeiture pro​ceeding, the claimant must "prove the money had an inde​pendent source and had not been used illegally." Here the claimant testi​fied and was cross-ex​amined in a three-day bench trial. He testified he had accumulated the $216,000 in his office safe from transac​tions involving the sale of gold and had "loaned" it to the courier to purchase gold coins from a dealer in Los An​geles. He took no receipt or other evi​dence for the loan and he was not told by the courier who the Los Angeles seller was or where in the Los An​geles area he could be found. He conceded that cash transactions were contrary to his usual practice. He also "testified that he took no precautions to guard against illegal use" by the courier. Thus the court ruled that his "[f]ailure to exercise due care precludes reliance upon the innocent owner de​fense." U.S. v. $215,300 U.S. Cur​rency, 882 F.2d 417 (9th Cir. 1989).xe "U.S. v. $215,300 U.S. Cur​rency, 882 F.2d 417 (9th Cir. 1989)."
11th Circuit affirms government burden of proof in civil in rem forfeiture is probable cause. (410) In this civil forfeiture case involving real property used to conduct illegal gambling in violation of §1955, claimant argued that requiring the government to prove its case by a mere showing of probable cause violated her due process rights. The Eleventh Circuit reaffirmed its earlier holding in U.S. v. One Beechcraft King Air 300 Aircraft, 107 F.3d 829-30 (11th Cir. 1997), that the government’s burden of proof in civil in rem forfeiture actions is probable cause and that such a standard is constitutional. U.S. v. Land, Winston County, 163 F.3d 1295 (11th Cir. 1998).xe "U.S. v. Land, Winston County, 163 F.3d 1295 (11th Cir. 1998)."
11th Circuit says "underlying offense" for civil forfeiture purposes was not crime of conviction. (410) Claimant sold cocaine from his grocery store, which was near a junior high school. Police found three grams of cocaine on his person when he was arrested. He pled guilty in state court to unlawful possession of cocaine. The federal government then filed a civil forfeiture action against his store under 21 U.S.C. §881(a)(7), which authorizes the forfeiture of any property used to commit a violation of the Con​trolled Substances Act punishable by more than one year. Claimant argued that the forfeiture statute was inapplicable because the crime of conviction was possession of three grams of cocaine—a misdemeanor punishable by a maxi​mum of one year. The Eleventh Circuit held that the underlying offense was possession with intent to distribute, aggravated by the property's proximity to a junior high school, for which the minimum imprisonment was 15 months. The fact that the government might not have been able to satisfy the burden of criminal prosecution with respect to intent to distribute was irrelevant. U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996).xe "U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996)."
11th Circuit finds sufficient connection be​tween prop​erty and drug transaction. (410) Defendant contended that in order to forfeit property under 21 U.S.C. §881(a)(7), the government must establish probable cause to conclude a "substantial connection" exists be​tween the property at issue and a narcotics transaction, and that the government failed to do so. The 11th Circuit refused to determine whether a "substantial connection" stan​dard or a "sufficient nexus" stan​dard was sufficient, since in this case the connection between the property and the drug transaction was suffi​cient to sup​port the forfeiture. Claimant or​chestrated a narcotics deliv​ery which oc​curred on the driveway of his residence. He had in​sisted that the transaction take place on famil​iar territory, and later led the buyer to his resi​dence. The property played a central role in the transaction, facilitated the transac​tion, and was properly forfeited. U.S. v. Real Property and Residence at 3097 S.W. 111th Av​enue, Mi​ami, Florida, 921 F.2d 1551 (11th Cir. 1991).xe "U.S. v. Real Property and Residence at 3097 S.W. 111th Av​enue, Mi​ami, Florida, 921 F.2d 1551 (11th Cir. 1991)."
11th Circuit holds that property used to nego​tiate drug transaction is forfeitable even though no drugs were ever present. (410) The claimant owned five contiguous parcels, in​cluding the subject parcel, which contained his home. Claimant and several co-conspirators met at the home three times and made plans to use another of the five parcels as a landing strip for the importation of co​caine. The meetings on the property were not general dis​cussions about unspeci​fied drug activity, rather, "the property was used to negotiate and plan an essential component of a specific drug transac​tion that actually took place." The fact that the drugs were never on the property or intended to be on the property was irrele​vant. The 11th Circuit declined to determine whether the government must prove the real property had a "substantial connection" to the illegal activity or whether the government need only show that the real property had "more than incidental or fortuitous connection" to the crime, since the more stringent test had been met here. The district court's ruling was re​versed. U.S. v. Approximately 50 Acres of Real Property Located at 42450 Highway 441 North Fort Drum, Okeechobee County, Florida, 920 F.2d 900 (11th Cir. 1991).xe "U.S. v. Approximately 50 Acres of Real Property Located at 42450 Highway 441 North Fort Drum, Okeechobee County, Florida, 920 F.2d 900 (11th Cir. 1991)."
Florida district court holds that hearsay evidence is admissible in the government’s civil forfeiture case; however, it dismissed one parcel of real property because the complaint failed to plead a substantial connection between this property and any criminal activity. (360, 410, 430) The government sought forfeiture of two properties under the following two statutes as purchased with proceeds of illegal activity and as involved in money laundering, and one property as facilitating drug transactions. The claimants moved to dismiss the complaint claiming it failed to meet the heightened pleading standard under Rule E(2) in that it did not allege facts to establish a substantial nexus between the properties and the alleged illegal activity. The only question before the court at that stage of the proceedings was whether the forfeiture complaint described sufficiently the circumstances that form the basis for the claims so as to enable the claimants, “without moving for a more definite statement, to commence an investigation of the facts and to frame a responsive pleading.” Fed.R.Civ.P. Supp. E(2)(a). The court first noted that the Eleventh Circuit held (on July 31, 2008) that in a civil forfeiture action the government may use hearsay evidence, citing United States v. $291,828.00, 536 F.3d 1234, 1237 (11th Cir. 2008). Editor’s Note: this reasoning appears to be contrary to 18 U.S.C. §983(c)(1), in which the Civil Asset Forfeiture Reform Act raised the government’s burden of proof from probable cause to a preponderance of the evidence; however, it was not clear whether the court was allowing hearsay evidence merely and solely to defend a motion to dismiss. To establish a link between the properties and criminal activity, the complaint and attached affidavit relied extensively on information provided by confidential sources. The government alleged that the confidential sources were “reliable” and that their information was corroborated, i.e., that: (1) two confidential sources stated that a claimant liked to invest his drug proceeds in real estate; (2) the properties were kept in a family members' name; and (3) claimants did not have sufficient legal funds to build single family homes on each property. As to the first property, the government further alleged that the claimant showed the house to a confidential source and stated that he paid cash for it. A second confidential source said he delivered cocaine to that residence and that the claimant was spending at least $70,000 to build a house on the property. The Court found that the specific allegations combined with the general allegations were sufficient to establish a substantial connection between that property and criminal activity. As to the next two properties, the government's only specific allegation was that the claimant paid at least $70,000 to erect a house on each of them, which alone was not sufficient to establish a “substantial” connection with criminal activity as to either property; however, when taken as true and combined with the general allegations, the court found that the government properly pled a substantial nexus. As to the last property, the government made no specific allegations tying it to any criminal activity, and the government conceded that if the cost information provided by the builder was correct, additional funds might not have been needed. Thus, the court found that the government failed to plead a substantial connection between this property and any criminal activity, and granted the motion to dismiss that property. U.S. v. 862 Zana Drive, Ft. Myers, Fla. 33905, 2008 WL 4371354 (M.D.Fla. 2008) (September 22, 2008).

Illinois District Court holds that totality of evidence supports grant of summary judgment. (410) Claimant purchased in cash a one-way ticket from Chicago to Phoenix at the airport the day of the flight. When DEA agents approached him, he admitted to carrying $1,700. He denied that he was carrying more money, but agents felt bulges on him and found 29 bundles totaling $29,000 in a women’s girdle he was wearing. A drug canine alerted to the bundles. The government filed a CAFRA in rem action and moved for summary judgment. The government argued that five factors provided a nexus between the seized currency and illegal drug transactions: (1) claimant’s purchase of a one-way ticket; (2) the large amount of cash hidden in the girdle he was wearing; (3) claimant’s lack of legitimate sources of income to accumulate the seized funds; (4) claimant’s “implausible and inconsistent statements” to agents and in his deposition testimony; and (5) the canine alert to the seized funds. Considering the totality of the evidence, the N.D. Illinois district court granted the government summary judgment. U.S. v. $30,670 in United States Funds, 2002 WL 1483897 (N.D. Ill. 2002).

New York District Court finds bank account need not be connected to particular illegal transaction. (410) The government sought civil in rem forfeiture of bank accounts containing contributions to a Guatemalan orphanage whose operator was charged with mail fraud. The district court held the government must show probable cause to believe the contents of the accounts were subject to forfeiture. However, the govern​ment was not required “to link a bank account to a particular illegal transaction, but it must have probable cause to connect the account to criminal activity.” U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998).xe "U.S. v. Funds Held in the Name or for the Benefit of Wetterer, 17 F.Supp.2d 161 (E.D.N.Y. 1998)."
New York District Court says burden of proof in customs forfeiture is same as drug forfeiture. (410) U.S. Customs seized carpets imported into the United States in violation of the embargo on Iranian goods. See, 31 C.F.R. §560.201. The district court observed that the burden of proof under customs forfeiture statutes, see, e.g., 19 U.S.C. §1615 is the same as that applicable to drug forfeitures under 21 U.S.C. §881. In both circumstances, the govern​ment must show probable cause to seize the property. Probable cause is established if the government had “reasonable grounds to believe the property is subject to forfeiture.” These grounds “must rise above the level of mere suspicion but need not amount to . . . prima facie proof.” U.S. v. 863 Iranian Carpets, 981 F.Supp. 746 (N.D. N.Y. 1997).xe "U.S. v. 863 Iranian Carpets, 981 F.Supp. 746 (N.D. N.Y. 1997)."
Texas District Court upholds constitutionality of probable cause as burden of proof in civil forfeitures. (410) Claimants challenged the civil forfeiture of their real property pursuant to 18 U.S.C. §981(a)(1)(A). The government estab​lished probable cause to believe that the property was involved in a money laundering transaction, 18 U.S.C. §1957, and was purchased with proceeds of a violation of 18 U.S.C. §1029 (regarding the illegal use of access devices). Claimants alleged that requiring only a probable cause showing from the government violated their confrontation rights under the Sixth Amendment. The court observed that the Sixth Amendment right to confront adverse witnesses applies only to criminal cases, and not to civil forfeitures. It also noted the plethora of authority rejecting constitutional challenges to the probable cause burden of proof in forfeiture cases. U.S. v. Real Property Known as 1700 Duncanville Road, 90 F.Supp.2d 737 (N.D. Tex. 2000).

New York District Court holds claimant failed to show by preponderance of the evidence that seized monies were legitimate earnings. (410) Claimant was convicted of drug and weapons violations. Five years later, the government filed a civil forfeiture action against $9,380 found at claimant’s home alleged to be drug proceeds. Finding that the government had probable cause to seize the funds, the burden shifted to the claimant to show probable cause had not been met. The claimant introduced into evidence a sworn affidavit and receipts to show that the seized monies were proceeds from an auto repair business. The court held that the evidence failed to establish that the monies were traceable to a source of legitimate income because the discrepancies between the date of the seizure and the dates on the receipts vitiated support for linking the monies seized to the monies reflected by the receipts. United States v. $9,380 in U.S. Currency, ___ F. Supp. 2d ___ (S.D.N.Y. 2000), 2000 WL 686040 
Virginia District Court holds burden of proof in §924 weapon forfeiture is preponderance of evidence. (410) Claimant was convicted of a state felony, and federal authorities seized his 68 firearms and charged him with being a felon in possession of firearms. The government brought a civil in rem forfeiture action against the guns pursuant to 18 U.S.C. §924(d). Following claimant’s guilty plea, the district court granted summary judgment in favor of the government in the forfeiture action. Claimant argued that the Due Process Clause precludes use of a probable cause burden of proof in a quasi-criminal forfeiture case. The district court denied claimant’s constitutional claim, but nonetheless held that the burden of proof in a civil §924(d) forfeiture is preponderance of the evidence--not the probable cause standard urged by the government. The government prevailed because it offered sufficient proof to meet the higher standard. United States v. 47 MM Cannon, 95 F.Supp.2d 545, (E.D. Va., 2000)xe "U.S. v. 47 MM Cannon & 67 Other Firearms, __ F.Supp.2d __, 2000 WL 553676 (E.D. Va. May 4, 2000) No. CA-99-01874-A.".
