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§595 Standing to Assert Third-Party Claims


2nd Circuit finds that subsequent purchaser of real property whose title stemmed from mortgage foreclosure was entitled to intervene in criminal forfeiture action. (595) Defendant was indicted for conspiracy to commit bank fraud and launder money. The indictment contained forfeiture counts against several real properties, including one that was purchased jointly by defendant and his wife. The government acquired an interest in this property by virtue of the defendant’s criminal activity. The third-party acquired her alleged interest when she purchased the property at a foreclosure sale. The district court granted the government’s motion to dismiss the third-party claim, finding that the purchaser was required to make a prima facie showing that she was entitled to relief in order to defeant the government’s motion to dismiss. The 2nd Circuit found that the district court erred by requiring her to make a prima facie showing. The criminal forfeiture statute did not preclude partial forfeiture of real estate, the 2nd Circuit found, and the subsequent purchaser was a bona fide purchaser of the defendant’s wife’s interest in the property. Vacated and remanded. U.S. v. Serendensky, 2004 WL 2998622 (2nd Cir., Dec. 29, 2004).


4th Circuit finds high bidder at post-forfeiture state foreclosure sale lacks standing to contest forfeiture. (595) Claimant’s son was convicted of interstate transportation of stolen property and the government criminally forfeited certain real estate as substitute property. Despite the criminal forfeiture, the mortgage holder foreclosed on the property and claimant made the high bid at the state foreclosure sale. However, title was never conveyed to claimant. He had no legal or possessory interest in the property at the time of its forfeiture, and his bid at the foreclosure sale gave him no enforceable legal interest. The sale itself was invalid because title to the properties had already vested in the United States at the time the sale occurred, and thus the sale was statutorily barred under 21 U.S.C. §853(k). Because claimant never obtained a legal interest in the property, the Fourth Circuit held that he had no standing to challenge its forfeiture. U.S. v. Phillips, 185 F.3d 183 (4th Cir. 1999).xe "U.S. v. Phillips, 185 F.3d 183 (4th Cir. 1999)."
Fifth Circuit affirms final order of forfeiture, where petitioners were at most unsecured creditors by virtue of pending breach of contract claim, and thus did not have interest superior to defendant’s. (590, 595) Petitioner Corpus and his wife intervened in a criminal forfeiture proceeding, asserting that they had an interest in real property subject to forfeiture and that their interest was superior to that of the defendant Compean, who pleaded guilty to three drug-related charges and agreed to forfeit the property to the government. The Arriagas had purchased the property in 1996 and held a vendor's lien deed, and the Corpuses entered into a business arrangement to build a dance hall on the property. After their business dealings failed, the Corpuses filed a breach of contract claim in January 1999 against the Arriagas in Texas state court; however, in September 1999, the Arriagas filed for Chapter 13 bankruptcy and the Corpuses were prohibited from pursuing their state-court suit by the bankruptcy automatic stay. While the bankruptcy case was still pending, the Arriagas sold the property in two parts to Compean and Alberto Falcon for approximately $88,000, which were proceeds of drug trafficking crimes. The bankruptcy court, the trustee, and the Corpuses had no knowledge of the transfer of the property. After the bankruptcy case was dismissed and the automatic stay was lifted, the Corpuses pursued their state-court breach of contract suit against the Arriagas, and were awarded a final judgment in the amount of $66,000, which they recorded in the Fort Bend County deed records. Then, 20 days after the government filed its notice of lis pendens, the Corpuses filed suit against the Arriagas in Texas state court alleging that the transfer of the property was fraudulent, and the Texas court entered a default judgment ordering that the transfers of the property to and from Compean were void. In the forfeiture proceedings, the district court rejected the Corpuses' asserted interest in the property, granted summary judgment and entered a final judgment of forfeiture. On appeal, the Corpuses argued they had an interest in the property superior to that of Compean because they were creditors of the Arriagas and the transfer of the property to Compean was fraudulent as a matter of law. The Court first held that the district court committed two errors when it granted the government's motion for summary judgment, by requiring the Corpuses to bring forward evidence of the Arriagas' intent to defraud and to submit the appraisal value of the property to establish that the Arriagas did not receive reasonably equivalent value (because the government stipulated that the buyers did not receive a reasonably equivalent value from Compean in exchange for the transfer). However, even assuming the transfer was fraudulent, at the time of the transfer to Compean, the Corpuses were not judgment creditors of the Arriagas, nor were they lien creditors, but were at most unsecured creditors of the Arriagas by virtue of their pending breach of contract claim. Thus, the Court concluded that, as unsecured creditors, they did not have a legal interest, right, or title in the property superior to that of Compean. The Corpuses also contended that the sale of the property to Compean was void under the Bankruptcy Code because they were creditors of the Arriagas and the property was part of the Arriagas' bankruptcy estate at the time of its transfer to Compean, and the Arriagas gave them no notice of the sale as required by the Bankruptcy Code. However, even assuming the Arriagas were required to provide notice of the sale, the Bankruptcy Code statute of limitations barred the Corpuses from asserting an interest in the property, because they did not bring any action seeking to have the bankruptcy estate's trustee avoid the transfer before the statute expired. Thus, the Court affirmed the district court's final judgment of forfeiture. U.S. v. Corpus, 2007 WL 1830719 (5th Cir. 2007) (June 27, 2007).

5th Circuit rules “straw” partners lack standing to assert third-party claim to forfeited assets. (595) Defendants were con​victed of various crimes, including RICO violations, connected with the Louisiana video poker industry. The evidence established that defendants concealed their ownership of Truck Stop Gaming (TSG), Ltd., in order to evade the scrutiny of state gaming regulators. Following the jury verdict, the court ordered forfeiture of the assets of TSG, Ltd, pursuant to 18 U.S.C. §§1963(a)(1), (a)(2), and (a)(3). The record owners of TSG, Ltd., then filed third-party claims. The Fifth Circuit held that claimants lacked standing, since the evidence and the jury’s verdict clearly showed them to be straw owners with no control over the partnership’s assets or affairs. U.S. v. Bankston, 182.3d 296 (5th Cir. 1999).xe "U.S. v. Bankston, 182.3d 296 (5th Cir. 1999)."
7th Circuit denies wife’s claim to casino revenues forfeited as substitute property. (595) Claimant’s husband was convicted of narcotics offenses and the jury returned a for​feiture verdict finding $200,000 in drug proceeds forfeitable to the government. The convicted husband owned an interest in a casino, and when it was sold, the district court ordered the husband’s share of the proceeds forfeited as substitute property and applied to the $200,000 forfeiture verdict. Claimant alleged she was entitled to one-half the proceeds as marital property. The Seventh Circuit denied the claim. The wife was not a record owner of the casino, and under Illinois law, the right of a spouse to marital property does not vest until dissolution of the marriage. Because claimant was married to the criminal defendant at the time of the forfeiture, she had no legal interest in the casino. Accordingly, she also lacked standing to contest the forfeiture. U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished).xe "U.S. v. Aguilera, 165 F.3d 33 (7th Cir. 1998) (table) (unpublished)."
9th Circuit rules district court lacks juris​diction over post-appeal attack on prelim​inary order of forfeiture. (595) After defen​dant’s conviction of fraud, RICO, and money laundering, the district court entered a prelimin​ary order of criminal forfeiture against his assets, including an Individual Retirement Account (IRA) of which his minor daughter was the named beneficiary. Defendant unsuccessfully appealed his con​viction and sentence, and thereafter moved on behalf of his daughter for an ancillary hearing to determine her interest in the IRA. The Ninth Circuit joined the Sixth and Tenth Circuits in holding that, because a preliminary order of forfeiture is a part of the criminal sentence and is a final appealable order as to the defendant, the district court is stripped of jurisdiction to consider a defendant’s challenges to that order once a notice of appeal of the original conviction is filed. See U.S. v. Christunas, 126 F.3d 765, 768 (6th Cir. 1997); U.S. v. Libretti, 38 F.3d 523, 527 (10th Cir. 1994). Moreover, to the extent defendant’s motion was on behalf of his minor daughter, rather than himself, he did not have standing to represent her interests. U.S. v. Bennett, 147 F.3d 912 (9th Cir. 1998).xe "U.S. v. Bennet, 147 F.3d 912 (9th Cir. 1998)."
 SEQ CHAPTER \h \r 1Eleventh Circuit holds that petitioner title insurance company, which paid off defrauded mortgage holder, has standing to assert constructive trust claim based on subrogation in criminal forfeiture proceeding, and need not rely on Attorney General’s post-forfeiture remission proceedings. (595)  A buyer agreed to purchase real property in Lithonia, Georgia from the seller, PremierOne Properties. GreenPoint Mortgage Funding, Inc. already had two security deeds of record on the property. To purchase the property, the buyer obtained two loans, totaling $800,000, from Long Beach. The title insurance company, The Fund, issued title insurance policies to Long Beach that insured Long Beach's security deeds securing the new loans. Before closing, the seller informed the closing attorney that GreenPoint had sold its existing mortgages on the Property and assigned them to Wilshire Mortgage Company. The seller gave the attorney statements purportedly from Wilshire that showed the amounts due to Wilshire to pay off the existing mortgages. At closing, the closing attorney issued two payoff checks, totaling $726,856.60, payable to Wilshire out of the Long Beach loan proceeds. The attorney mailed the checks to the address provided in Wilshire's loan payoff statements. Several months later, Long Beach discovered that the GreenPoint mortgages had never been assigned to Wilshire or anyone else. Moreover, they were in default. Consequently, the first and second GreenPoint mortgages would not be canceled. Long Beach's security deeds were subordinate to the existing GreenPoint mortgages, leaving Long Beach with little or no security for its loans. Long Beach made claims on the two title policies issued by the Fund, and the Fund paid off the total amount due ($742,000) under the GreenPoint mortgages to clear the encumbrances on Long Beach's title. This mortgage fraud scheme that resulted in the Fund's $742,000 loss was perpetrated by Stacey Shefton, who was affiliated with both Wilshire and the seller. Because Shefton diverted the Long Beach loan proceeds to himself, Long Beach was the direct victim of his fraud. Shefton was indicted and pled guilty to wire fraud and agreed to forfeit proceeds he obtained as a result of the wire fraud, and admitted that cash and funds in his bank accounts represented proceeds of the mortgage fraud scheme. The district court granted a preliminary order of forfeiture. Thereafter, the Fund filed a petition asserting a legal interest in the forfeited property and the government moved to dismiss the petition, recognizing that although Long Beach, the Fund and others were fraud victims, the Fund was merely an unsecured creditor and lacked standing to contest the forfeiture. The Fund argued that Long Beach was entitled to a constructive trust on Shefton's forfeited property bought with Long Beach's money and, pursuant to the terms of the Fund's title insurance policies and state law, the Fund was subrogated to the rights and claims of Long Beach against Shefton once it paid off the GreenPoint mortgages on Long Beach's behalf. The district court, however, granted the government's motion to dismiss. On appeal, the Court concluded that the Fund was entitled to imposition of a constructive trust under Georgia law. Although the government argued that the Fund has an adequate remedy at law based on the Attorney General's authority, pursuant to §853(i)(1), to remit forfeiture “in the interest of justice,” remission is a non-judicial remedy left entirely to the discretion of the Attorney General. The Fund's constructive trust arose upon transfer of the Long Beach loan proceeds to Shefton, can serve as a superior legal interest under 21 U.S.C. §853(n)(6)(A), and can serve as grounds for invalidating a criminal forfeiture order. Thus, the Court reversed the district court's dismissal of the Fund's petition. U.S. v. Shefton, 2008 WL 4901000 (11th Cir. 2008) (November 17, 2008).

Eleventh Circuit affirms summary judgment denying petition in criminal forfeiture proceeding because petitioner was no better than a general creditor and failed to raise constructive trust argument in district court. (595) The appellant intervened in the underlying criminal action in which his brother plead guilty to health care fraud and drug offenses and agreed to the forfeiture of certain real properties and bank accounts owned by him or by entities under his exclusive control. The brothers had operated a medical practice in which both provided medical services to patients; however, the defendant was not a licensed physician but had secured a medical license and a registration number authorizing him to prescribe and dispense controlled substances through fraud. He also illegally operated a pharmacy to which the patients of the medical practice were directed to fill their prescriptions. After the Preliminary Order of Forfeiture was entered, the appellant intervened, claiming that he had an interest in the forfeited properties that was superior to that of the government's. The government contended he had no standing to challenge the forfeiture, and the parties filed cross-motions for summary judgment on the issue of standing. After a hearing, the district court entered judgment for the government. Although he sought to establish a legal interest in the property under the statute in the district court, on appeal he argued that he has an equitable interest in the properties under a theory of constructive trust. He contended that because he argued his entitlement to the “disgorgement” of the properties, the district court should have recognized that he was asking for a constructive trust. The court of appeals disagreed, finding that there are a myriad of different remedies associated with the concept of “disgorgement,” so the appellant may not impose upon the district court the burden of sorting out the facts, deciding which legal theories apply, and deciding which one was his best avenue to recovery. That was his counsel's job, and it is not a legal technicality, but a substantive one. A theory of recovery is a claim. The claim defines the scope of the litigation and sets the parameters for the proceedings before the court. The claim informs the court which facts must be considered and which are legally irrelevant. The claim directs the court's attention to the legal issues raised by these facts, about which the court draws the appropriate legal conclusions. Thus, the court declined to consider for the first time on appeal whether a constructive trust could have been imposed in the case. As to his claim of an interest superior to that of the government's, he argued that he, not his brother, was the legal owner of the properties, and he was the one who generated almost all the profits of the clinics. He further noted that under applicable Florida law, he has a property interest in his professional services, and, therefore, in the profits derived therefrom. When his brother secretly took the profits derived from his professional services to purchase real property, to invest in the stock market, and to place in various bank accounts out of the appellant’s reach, he was converting the appellant’s property interest in these profits to himself. The court held to the contrary, stating this argument proved that the appellant, at present, had no legally cognizable interest in the forfeitable properties at all. A fraud victim who voluntarily transfers property to the defendant has a cause of action in tort against the defendant but has no greater interest in the forfeited property than does any other general creditor. Title to the funds in question no longer belongs to the victim; it belongs to the defendant. Even if the proceeds of the practice could be traced to the forfeitable properties, and even if the appellant “owned” them at the time they were fraudulently converted by his brother as he alleges, he would be, at most, an unsecured creditor of his brother's. He would have a cause of action against his brother for the fraudulent conversion of the proceeds of the practice and pharmacy. His alleged interest in the forfeitable properties, therefore, was not superior to that of the government's in this proceeding. Furthermore, whatever interest he had in the proceeds of his brother's fraudulent medical practice was never superior to that of the government's, because it did not vest prior to the crime giving rise to the forfeiture. Thus, the government’s summary judgment was affirmed. U.S. v. Eldick, 2007 WL 624041 (11th Cir. 2007) (March 1, 2007).

11th Circuit says state divorce decree cannot give claimant title superior to U.S. (595) Claimant’s husband, a yearbook sales representative, was convicted of mail fraud and criminal forfeiture arising from a scheme in which he cheated his publisher by misdirecting yearbook payments from high schools to his private post office box. He used $177,000 of the stolen money as part payment for a beach house purchased with his wife and held in a tenancy by the entireties. Following defendant’s conviction, the court entered a preliminary order forfeiting defendant’s one-half interest in the beach house to the United States. In addition, once the fraud was discovered, defendant’s wife divorced him. As part of the divorce settlement, the state divorce court entered an order recognizing that the wife had a “special equity interest” in the house by virtue of the fact that, following its purchase, she had repaid her husband his contribution to the price from her own personal funds. The wife also filed a third-party claim to the beach house in the federal criminal action. The Eleventh Circuit held that the “special equity interest” granted the wife by the state court did not constitute an interest superior to the defendant’s “at the time of the commission of the acts which gave rise to the forfeiture of the property” under 21 U.S.C. §853(n)(6)(A). The conduct that gave rise to the forfeiture was the transfer of stolen funds for the initial purchase. Both the claimant’s repayment of her husband (which created the special equity interest) and the divorce (which vested the interest under state law) occurred after the interest of the United States in the husband’s half-interest had already vested. U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000).xe "U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000)."
11th Circuit holds wife who contributes to purchase of house held in tenancy by entireties not bona fide purchaser for value. (595) The defendant, a yearbook sales representative, cheated the publisher by misdirecting yearbook payments from high schools to his private post office box. He defrauded the company of over $800,000, and used $177,000 of that sum as part payment for a beach house purchased with his wife and held in a tenancy by the entireties. Following the purchase, defendant’s wife repaid him the $177,000 from her personal funds, but the form of ownership of the property did not change. When defendant’s fraud was discovered, the defendant was indicted for and convicted of wire fraud, and the court entered a preliminary order forfeiting defendant’s one-half interest in the beach house to the United States. In addition, his wife divorced him and filed a third-party claim to the beach house. She alleged that she was a bona fide purchaser for value of the house, and thus that the government was not entitled even to defendant’s interest in it. The Eleventh Circuit noted that under 21 U.S.C. §853(n)(6), third party petitioners can establish an interest in property either by showing that their legal interests in the property were superior to the defendant’s at the time the interest of the U.S. vested, or by showing that they were “bona fide purchasers for value” of the property without knowledge of the forfeitability of the assets. In this case, the wife was certainly a bona fide purchaser without knowledge of forfeitability as to her marital interest in the property. However, she never purchased her husband’s legal interest in the property. Even though she repaid her husband by writing him checks in the amount of his contribution to the purchase price, the form of ownership never changed during the marriage. Therefore, she maintained her own one-half interest in the property as against the government, but could not prevail under §853(n)(6)(B) as to her husband’s interest. U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000).xe "U.S. v. Kennedy, 201 F.3d 1324 (11th Cir. 2000)."
D.C. District Court says forfeiture order does not cover property acquired after conviction. (595) Bank Austria asserted a third-party claim under 18 U.S.C. §1963(l)(6) against the assets of the Bank of Credit and Commerce International (BCCI) arising from two wire transfers initiated by Bank Austria in January and February 1992. Both transfers resulted in sums being credited to BCCI accounts in New York, where they were held because of the earlier freeze on all BCCI assets arising from the world-wide criminal investigation. The district court held (and the government agreed) that the funds at issue were not subject to criminal forfeiture because the transfers occurred after the order of criminal forfeiture entered in the BCCI case on January 24, 1992 and the order did not extend to after-acquired property. Nonetheless, Bank Austria did not get the money back. Under New York law, title to the transferred funds passed to BCCI, the transfer beneficiary’s bank, as soon as the transfer was credited. Thus, Bank Austria retains only a claim against BCCI and is therefore only a general creditor without standing to assert an “L claim.” U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Bank Austria), 994 F.Supp. 18 (D.D.C. 1998)."
D.C. District Court denies standing to corporate alter ego of criminal forfeiture defendant. (595) In yet another third-party claim arising from the collapse and seizure of the Bank of Credit and Commerce International (BCCI), the central bank of Uruguay asserted an “L-claim” on behalf of BCC Uruguay, a corporate subsidiary of BCCI which the central bank took over simultaneously with the seizure of BCCI branches internationally. The district court held that where a related but separately-incorporated entity is an alter ego of a corporate defendant in the underlying criminal prosecution and forfeiture, that entity lacks standing to assert a third-party claim under 18 U.S.C. §1963(l). Governmental liquidators of such entities also lack standing. BCC Uruguay was an alter ego of BCCI, so neither it nor Banco Central de Uruguay have standing here. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Banco Central de Uruguay), 977 F.Supp. 27 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Banco Central de Uruguay), 977 F.Supp. 27 (D.C.D.C. 1997)."
D.C. District Court finds BCCI claimant lacks standing as general creditor. (595) Claimant owned a Florida residence foreclosed upon by the Bank of Credit and Commerce International (BCCI) before the criminal indictments which brought about that institution’s collapse. Claimant filed an “L-Claim” under 18 U.S.C. § 1963(l) against BCCI assets found criminally forfeitable. The district court dismissed her claim for want of standing. Claimant alleged that BCCI wrongfully foreclosed on her property and that the foreclosure ought to be reversed. At best, she had a cause of action against BCCI for fraud, which would make her a general creditor. General creditors lack standing to assert claims under §1963(l). U.S. v. BCCI Holdings (Luxembourg), S.A., 977 F.Supp. 1 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A., 977 F.Supp. 1 (D.C.D.C. 1997)."
D.C. District Court finds state set-off right confers standing, but will not defeat RICO forfeiture. (595) The American Express Bank (AEB) held millions of dollars of BCCI assets in its accounts when all BCCI assets were seized in July 1991. At the time, BCCI owed AEB roughly $23 million as a result of uncompleted currency transactions and an uncollateralized loan. AEB exercised its right of set-off under New York state law against the $23 million. The U.S. nonetheless asserted that the money was forfeitable under 18 U.S.C. §1963. The D.C. District Court found that the state law right of set-off gave AEB standing to assert a claim under §1963(l). However, the set-off did not make AEB’s rights superior to those of the U.S. because it was not exercised until after BCCI committed the acts that rendered the funds forfeitable. A petitioner seeking relief under §1963(l)(6)(A) must demonstrate that its interest had vested or was superior “at the time of the commission of the acts.” U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of American Express Bank), 961 F.Supp. 287 (D.C.D.C. 1997)."
D.C. District Court rejects “L claim” of letter of credit beneficiary in BCCI case. (595) The State Trading Organization of the Republic of the Maldives (STO) was the beneficiary of a letter of credit in connection with the sale of frozen fish. STO submitted the necessary documents to BCCI(O), Male branch, for negotiation. BCCI(O)’s account with the Bank of California was credited, but BCCI(O) failed to transfer the funds to STO’s account with the State Bank of India as required before the U.S. seizure of BCCI’s assets. These assets were subsequently criminally forfeited pursuant to 19 U.S.C. §1963. The D.C. District Court found that STO lacked standing to assert a claim against the forfeited res. Title to the funds at issue rested with the Bank of California at the time of seizure. STO had neither a cause of action against BCCI(O), nor standing to make a claim under §1963(l). U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997)."
D.C. District Court says central bank’s right to buy foreign currency does not give it title to the money. (595) Among the BCCI assets seized and later criminally forfeited in the U.S. were accounts at American Express Bank and the Bank of California in the name of BCCI (Overseas), Ltd., Dhaka and Chittagong, Bangladesh, branches. These branches of BCCI(O) were authorized foreign exchange dealers in Bangladesh subject to regulation by the Bank of Bangladesh (BOB). Following the forfeiture of BCCI’s American assets, BOB asserted a claim to the BCCI(O) accounts. It noted that Bangladesh law requires authorized foreign exchange dealers to sell the foreign currencies they possess to the BOB on demand, and argued that this law vests title to such funds in the BOB. The D.C. District Court disagreed. It analogized the case to rights of set-off under state law which do not vest title to funds unless and until exercised. Because the BOB had not directed BCCI(O) to sell it the funds at the time of the acts giving rise to the forfeiture, BOB had no vested or superior right to the money. Its claim was dismissed. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of State Trading Organization of the Republic of the Maldives), 977 F.Supp. 12 (D.C.D.C. 1997)."
D.C. District Court says instructions to transfer funds do not create “special deposit” or confer L-claim standing. (595) A mainland Chinese corporation, Hubei Provincial Interna​tional Trust (“Hubei”), maintained a large time deposit account with the Bank of Credit and Commerce International (BCCI); the funds were held in a BCCI account with a U.S. bank (Security Pacific). Just before BCCI’s assets were seized, Hubei gave BCCI instructions to transfer over $1 million from its time deposit to the account of another corporation in another U.S. bank. Although BCCI debited Hubei’s account and gave instructions to Security Pacific to make the transfer, the funds were frozen before it could be completed. Following the order of criminal forfeiture of all BCCI assets, Hubei filed this L-claim for the return of its money. The district court ruled Hubei was only a general creditor of BCCI and thus lacked standing to contest the forfeiture. The disputed time deposit was in a BCCI general account at Security Pacific, and thus was titled in BCCI. Hubei’s instructions to transfer the funds did not transform those funds into a “special account” or otherwise confer standing on Hubei. The L-claim was dismissed. U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Hubei Provincial International Trust), 980 F.Supp. 2 (D.C.D.C. 1997).xe "U.S. v. BCCI Holdings (Luxembourg), S.A. (Petition of Hubei Provincial International Trust), 980 F.Supp. 2 (D.C.D.C. 1997)."
California district court holds that petitioner liquidators could raise due process and other legal issues, but that dismissal of civil forfeiture proceedings did not constitute res judicata as to same property that was subject of parallel criminal forfeiture proceedings. (420, 595) From 1997 to 1999, Defendant Pavel Lazarenko deposited various monies and Ukranian bonds into the European Federal Credit Bank in Antigua (“Eurofed”). In 1999, Antiguan governmental authorities began an investigation of Eurofed for alleged money-laundering activities, and placed Eurofed into receivership. Antiguan governmental authorities subsequently appointed PriceWaterhouseCoopers as joint liquidators of Eurofed. A jury returned a guilty verdict against Lazarenko on conspiracy to money launder, substantive money laundering counts, wire fraud, and interstate transportation of stolen property. The Government then initiated separate civil forfeiture proceedings regarding certain funds and bonds in dispute by filing a complaint against the res. The court dismissed the civil forfeiture action as barred by the application statute of limitations, 19 U.S.C. §1621. That same day, the Government obtained a criminal seizure warrant for the same res under 21 U.S.C. §853(f). In the criminal proceedings, the Court ordered that Lazarenko forfeit all of his right, title and interest in funds and bonds in three bank accounts. 
The liquidators filed a move for return of the funds, arguing that the government's criminal seizure was unlawful, and requesting that the seized assets be returned to the Antiguan liquidation proceedings. The court determined that it should wait until an ancillary proceeding after sentencing to consider the liquidators' claims. An ancillary proceeding to determine the validity of third parties' claims to the forfeited assets commenced after the court's entry of the preliminary order of forfeiture. First, the government contended that the court should not reach Liquidators' arguments predicated on res judicata, statute of limitations, and act of state theories at all because they are outside the scope of the issues that can be adjudicated in an ancillary proceeding under 21 U.S.C. §853(n)(6). The court held otherwise, finding that serious due process questions would be raised, if third parties asserting an interest in forfeited assets were barred from challenging the validity of the forfeiture. The determination made at the defendant's criminal trial that the property was subject to forfeiture cannot be considered binding on persons who were not only not parties to the criminal action but were specifically barred from intervening.
The liquidators contended that the assets were not subject to criminal forfeiture because the government did not seek criminal forfeiture against these specific assets until more than five years after Lazarenko's predicate offenses were committed. However, Rule 32.2 and its legislative history make clear that a defendant is not entitled to an itemized list of the property to be forfeited as part of the indictment, but only requires the government to give the defendant general notice that it will be seeking forfeiture in accordance with the applicable statute, which it did within the limitations period. Second, the liquidators contended that the court's dismissal with prejudice of the government's civil forfeiture action barred criminal forfeiture of the same assets under the doctrine of res judicata. The court first noted that dismissal on statute of limitations grounds of a civil forfeiture action still satisfies the res judicata requirement that there be a “final adjudication on the merits” of the dismissed claim. Also two of the four required factors supported the requisite finding of an identity of claims. Nearly identical evidence was relevant for resolving the merits of the civil and criminal forfeiture efforts by the government, and the civil and criminal forfeiture claims essentially arose out of the same transactional nucleus of facts. However, the other two factors pointed the other way. The underlying rights involved in the two forfeiture claims are significantly different, because a criminal forfeiture is considered a punitive sanction against the defendant in an in personam proceeding, while a civil forfeiture is considered a remedial in rem proceeding and constitutes a judgment against property. In addition, the criminal forfeiture claim could not have been brought as part of the separate civil forfeiture action brought by the government. The court could not fairly characterize the government's conduct as attempting to have a “second bite at the very same apple,” and the dismissal of the government's civil forfeiture action as untimely here did not substantively resolve the property dispute that was already pending in the criminal matter. U.S. v. Lazarenko, 2007 WL 2349320 (N.D. Cal. 2007) (August 15, 2007).

Florida district court orders third-party petitioner from Switzerland to clarify the basis for its claim and to submit for Rule 30(b)(6) deposition in the United States. (590, 595) The government indicted the defendant for attempting to fraudulently import 49 watches and sought forfeiture of his interest in the watches. The defendant plead guilty and executed a Consent to Forfeiture in which he specifically averred that he was the owner of the watches, no other person or entity had an ownership interest in the watches, and he expressly agreed to the forfeiture of his right, title, and interest in the watches. The Court entered a Preliminary Order of Forfeiture that was later incorporated into his sentence. Aersped Ltd. International then filed a “Petition for Hearing” alleging that it was a freight forwarder based in Switzerland that was retained by the owners of the watches to deliver the watches to Miami on a consignment basis.” In the Petition, Aersped alleged it employed the defendant to hand-carry the watches on a flight from Zurich to Miami, and asserted a right, title, or interest in the watches as bailee for the benefit of the watch owners. The government challenged Aersped’s standing, and asked that it be required to modify its claim to meet statutory requirements. The government also sought an order authorizing discovery of the basis for Aersped's claim to the watches and served a Fed.R.Civ.P. 30(b)(6) deposition subpoena duces tecum and notice of taking deposition on Aersped, which then moved to quash the subpoena and to require any deposition that might be authorized to take place in Switzerland since its witness is a citizen of Switzerland and a foreign national who is located outside the Court's subpoena power. First, the court agreed that Aersped must do more than simply allege it is a bailee and that it has an interest in the watches, because 21 U.S.C. §853(n)(3) clearly requires Aersped to set forth, in addition to the nature of its interest in the watches, the time and circumstances of its acquisition of the interest and any additional facts supporting its claim. The bare allegations that it was entrusted by the owners of the watches to deliver them to Miami, and that the defendant was merely its courier, did not satisfy those explicit requirements. Unexplained naked possession does not constitute a sufficient possessory interest to confer standing on a claimant to contest a forfeiture, particularly in light of the defendant’s declaration that he alone owned the watches, a statement that directly contradicted Aersped's bare allegations. Rather than seeking to strike or dismissal of the petition, the government prudently requested that Aersped be required to clarify its claim, and the court granted that request. As for the discovery, Aersped bears the burden of proving that it has both a legal interest in the 49 watches and that its interest is superior to that of the government's. Federal Rule of Criminal Procedure P. 32.2 expressly contemplates discovery in an ancillary proceeding in accordance with the Federal Rules of Civil Procedure. Thus, Aersped's request that the deposition of its 30(b)(6) representative be conducted in Switzerland was denied, because absent a showing of good cause under Rule 26(c), a foreign claimant in a federal forfeiture proceeding can be required to be deposed in the district where the action is pending. Furthermore, the time and expense of having to travel to the United States from another country does not constitute an undue burden, since Aersped was more than just a witness in the case, but was a claimant seeking affirmative relief by invoking the jurisdiction of the court. It is not beyond the subpoena power of the court and may be compelled to produce its corporate representative for deposition in this country if it wishes to pursue a claim. U.S. v. Kokko, 2007 WL 2209260 (S.D. Fla. 2007) (July 30, 2007).

Illinois District Court says wife has no interest in criminally forfeited property under state law. (595) Defendant Ismael Rosa and others were convicted of narcotics offenses and their real and personal property was found criminally forfeitable under 21 U.S.C. § 853. Defendant’s wife asserted a third-party claim to certain real estate, claiming that she had a 50% marital interest in her husband’s share of the property. The district court found that the extent of the wife’s interest was governed by state law. Illinois law gives each spouse common ownership in the property of the other, but that ownership does not vest until the death of the other spouse or the dissolution of the marriage. Thus, because claimant was married when the property was forfeited, she had no interest in the property and no claim to it in the criminal forfeiture proceeding. U.S. v. Toma,1997 WL 467280 (N.D. Ill. 1997) (not reported in F.Supp.). 

Indiana district court holds that private company that filed qui tam action resulting in criminal forfeiture of illegal proceeds is entitled to relator’s share of forfeited money. (595) Defendant co-owned and operated Home Pharm, which supplied Indiana Medicaid recipients with in-home pharmaceuticals products. From 1996 to 2000, Home Pharm engaged in a number of fraudulent practices victimizing the Indiana Medicaid Program, among others. The Relator in the matter, FDSI, is a private company engaged in the detection and prosecution of fraudulent billing practices and other types of Medicaid fraud. After investigating Home Pharm, FDSI filed a qui tam action pursuant to the civil False Claims Act, and the United States filed an action under the Fraud Injunction Statute to enjoin the ongoing criminal fraud and to freeze the assets of Home Pharm and the defendant. An indictment was then filed in the charging the defendant and/or Home Pharm with four counts of Health Care Fraud, inter alia, and included a criminal forfeiture count. The defendant entered a guilty plea and the court granted the United States' motion for a preliminary order of forfeiture, wherein the defendant agreed to forfeit various pieces of real and personal property that were acquired by her personally during her fraud scheme, as well as the assets of Home Pharm. The United States seized about $265,000 from the injunctive action and recovered about $916,000 in property forfeited in the criminal action.
FDSI filed a motion to intervene and to stay disbursement of the defendant’s assets in the criminal action and the injunctive action, and a notice of claim and petition for adjudication of its interests in the forfeited property in the criminal action and the qui tam action. The court held that the relator in a qui tam action is entitled to a relator's share where the United States has declined to intervene in the qui tam action but has pursued criminal prosecution against the defendant and has recovered substantially all of the defendant's available assets through criminal forfeiture proceedings. The undesirable alternative would have the effect of destroying Congress' unambiguous purpose that the government and private citizens collaborate in battling fraudulent claims, and it would impede Congress' legislative intent to encourage private citizens to file qui tam suits. Thus, the United States cannot sidestep the requirement to share recovery with the relator, who first discovered the fraud and informed the United States regarding the fraud, by merely electing to recover through criminal forfeiture proceedings. U.S. v. Bisig, 2005 WL 3532554 (S.D.Ind. 2005) (Dec. 21, 2005).

Louisiana district court dismisses parents’ third-party petition for defendant son’s truck in criminal forfeiture case because it found no basis for a colorable claim under Louisiana law for parents’ claim that son promised to repay them for vehicle used as trade-in for truck. (595) The defendant was charged in a six-count Indictment with conspiracy and distribution of anabolic steroids, and one count alleged that he should forfeit any interest in a 2007 Toyota Tacoma truck. Under a plea agreement, the defendant agreed to forfeit his interest in the truck. The court granted a preliminary order of forfeiture, and the petitioners filed a petition for an ancillary hearing, although not under penalty of perjury, contending they purchased a 2001 SUV for their son (the defendant), paid cash and placed the vehicle title in his name, but that he never paid them for that vehicle, which he used as a trade-in for the seized 2007 truck. The government filed its move to dismiss, arguing that the petitioners failed to sign their petition under penalty of perjury and failed to set forth their claim in the detail required by statute, 21 U.S.C. §853(n). The court declined to dismiss the petition based on the first argument because the parents were acting pro se, and they both signed the petition. Their failure to sign under penalty of perjury could be easily corrected by amendment, and there is no indication that they failed to sign because they were asserting frivolous claims. However, the court found that they failed to establish standing to contest the forfeiture of the truck. Third parties may establish standing by showing that they had a legal interest in the property that, at the time of the commission of the acts giving rise to the forfeiture, was vested in them rather than the defendant or was superior to the interest of the defendant. The burden of establishing standing is on the claimant seeking to come before the court. A claimant must be able to show at least a facially colorable interest in the proceedings sufficient to satisfy the case-or-controversy requirement. In the usual case, a general, unsecured creditor does not have standing in these proceedings, because unsecured creditors cannot claim an interest in any particular asset that makes up the estate. Here, the parents identified their interest in a prior vehicle, but failed to show how their gift to their son of a previous vehicle gave them a legally cognizable interest in the seized truck. Even if they expected the defendant to re-pay them for the trade-in vehicle, the court found no basis for a colorable claim under Louisiana law. Thus, their petition was dismissed. U.S. v. Ward, 2007 WL 2993870 (W.D. La. 2007) (October 11, 2007).

Louisiana District Court rejects “L claims” of RICO defendant’s children. (595) Fred Goodson and Carl Cleveland were convicted of operating a RICO enterprise involving two truck stop gambling companies which, if properly run, would be legal under Louisiana law. Their interests in the companies were forfeited pursuant to 18 U.S.C. §1963(a)(1) and (a)(2). Thereafter, Goodson’s son and daughter-in-law filed claims to the companies under §1963(l)(6), alleging that they each owned a half-interest in each company. The district court rejected both “L claims,” noting that documentary evidence and the claimants’ striking ignorance of the affairs of the businesses they purportedly owned and controlled gave the lie to their assertions. U.S. v. Cleveland, 45 F.Supp. 1288 (E.D. La. 1998).xe "U.S. v. Cleveland, 45 F.Supp. 1288 (E.D. La. 1998)."
Louisiana District Court holds share​holders lack standing to contest forfeiture of corpor​ate assets. (595) A local sheriff and other individual defendants were convicted of mail fraud, money laundering, and conspiracy arising out of the operation of a privately-owned prison. The corporate owner of the prison was also convicted of the same offenses and ordered to forfeit its assets. Nine purported shareholders of the corporation filed ancillary claims under 21 U.S.C. §853(n) challenging the validity of the preliminary order of forfeiture and seeking a share of the corporation’s assets. The district court found that under Louisiana law the shareholders had no legal interest in the corporation’s assets and lacked standing to assert an ancillary claim. Their remedy, if any, was a shareholders derivative suit. U.S. v. East Carroll Correctional Systems, 14 F.Supp.2d 851 (W.D. La. 1998).xe "U.S. v. East Carroll Correctional Systems, 14 F.Supp.2d 851 (W.D. La. 1998)."
New York district court denies law firm’s ancillary petition because when it signed retainer agreement calling for reimbursement of costs, firm had only a contingent interest that depended upon the outcome of parallel civil litigation and thus firm's interest in legal fees never vested. (590, 595) A jury in the Northern District of New York convicted Jennings of engaging in a criminal enterprise, narcotics conspiracy, money laundering, and possession with intent to distribute controlled substances. The court issued a Preliminary Order of Forfeiture imposing a $1.5 million money judgment liability on Jennings and directing him to forfeit his personal property to partially satisfy this judgment. In a separate action in the D.C. District Court, Jennings challenged the validity of the Drug Enforcement Administration's administrative forfeiture of $17,071 in cash seized from him in an airport stop. The D.C. court appointed counsel, and the law firm entered into a retainer agreement with Jennings to represent him pro bono in which he agreed to pay the law firm's costs from the proceeds of any award that he might obtain. Learning of the D.C. action, the Government made an application in the New York district court to substitute assets, i.e., to use the disputed $17,071 to partially satisfy the outstanding $1,500,000 forfeiture money judgment. The D.C. court granted summary judgment to Jennings and directed the return of the $17,071 to him, but stayed the judgment pending a decision regarding the government's motion to substitute assets. The New York court granted the application to substitute assets and issued a Supplemental and Amended Preliminary Order of Forfeiture. The D.C. law firm then filed an ancillary petition pursuant to 21 U.S.C. §853(n)(2) seeking $4,319.10 from the disputed $17,071 as compensation for its pro bono representation of Jennings. To determine whether the law firm is entitled to payment of its costs from the forfeited substitute assets under 21 U.S.C. §853(n)(6)(A), the court first found that the common law “taint theory” meant that the relation-back principle does not apply to substitute assets. But only to a defendant's “tainted” assets. Thus, the $17,071 did not vest in the Government at the time of the commission of the underlying crime, but only on the order granting the motion to substitute assets.
However, the law firm's interest of $4,319.10 in legal fees of the civil judgment never vested under 21 U.S.C. §853(n)(6)(A) because when it signed this agreement, the law firm only had a contingent interest that depended upon the outcome of the civil litigation in D.C. For this contingent interest to vest, Jennings had to receive the proceeds of an award. Although that court found in favor of Jennings, it stayed the return of the $17,071 pending the government's motion for substitute assets. The stay increased the likelihood that Jennings would not receive the proceeds of the award. Under these circumstances, the law firm's interest never vested. In addition, the law firm was not a bona fide purchaser for value because it cannot assert, and never purchased, an interest in a specific asset. There is no doubt that it was a good faith provider of services, but it was a general, unsecured creditor because it would only receive payment if Jennings obtained the proceeds of an award in the D.C. civil action. Since the monies were never returned, the law firm never took specific rights against the forfeited $17,071. Moreover, under §853(n)(6)(B), a petitioner also must prove that they reasonably did not know that the money was subject to forfeiture. The law firm professed ignorance of the money judgment and preliminary order of forfeiture, but it reasonably should have known that the $17,071 might be subject to forfeiture as substitute assets. Actual notice is not required, only constructive notice. The law firm knew that they were challenging the forfeiture of $17,071 in cash and that Jennings was incarcerated. A reasonable person, and particularly a reasonable attorney, might have inquired as to the reasons that Jennings was incarcerated and whether a money judgment was outstanding. The Government posted notice of the forfeiture order in a newspaper of general circulation four years before the law firm agreed to represent Jennings, and it was clear from the docket that Jennings had been convicted on a special forfeiture count in the amount of $1.5 million. Thus, this information was available to the firm as a matter of public record. U.S. v. Jennings, 2007 WL 1834651 (N.D. N.Y.) (June 25, 2007).

New York district court holds that employees of bankrupt and indicted Panamanian corporation are only unsecured general creditors, and thus cannot collect back wages in criminal forfeiture action. (595) The employees of a bankrupt Panamanian corporation filed third-party claims to funds seized from the indicted corporation and its principal based on back wages owed to them. The district court stated that under American and Panamanian law workers are entitled to heightened protections in the event of the liquidation of their employer, and the admonition to protect one's workers is an ancient one, citing Deuteronomy 24:14 ("Do not take advantage of a hired man who is poor and needy.... Pay him his wages each day before sunset, because he is poor and is counting on it."). However, the court held that the petitioners' legal interest in the seized assets is insufficient to permit a modification of the forfeiture order because 21 U.S.C. §§853(n)(6)(A) requires petitioners to demonstrate "a legal right, title, or interest in the property" seized, and the Second Circuit has construed this subsection as requiring that general, unsecured creditors lack a particularized interest in specific assets, and employees who were owed wages are unsecured creditors. Moreover, although the petitioners perfected a Panamanian order of attachment in particular bank accounts previously belonging to the corporate defendants, even if this order were construed as a particularized interest in these assets, it came too late in the day because under 21 U.S.C. §853(n)(6)(A) the petitioners' legal interest is to be determined as of the time of the commission of the acts which gave rise to the forfeiture of the property. Defendants' conspiracy began sometime in the late 1990s and the latest possible point determining petitioners' interests would be the date of the indictment, September 15, 2000; however, the Panamanian Labor Court did not issue its order of attachment until July 2004. The court concluded that “[c]ompassion and morality do not provide a basis for relief from a specific statute construed by the Court of Appeals.” U.S. v. Joyeros, — F.Supp.2d —, 2006 WL 211946 (E.D.N.Y.,2006) (January 27, 2006).

New York District Court rules defendant’s children lack standing as heirs to contest criminal forfeiture. (595) Defendant pled guilty to certain offenses and stipulated to criminal forfeiture of his residence. There​after, his children filed third party claims to the property. The district court held they lacked standing. There was no evidence that they either had a “vested legal right to the property at the time of the commission of the acts which gave rise to the forfeiture,” or that they qualified as bona fide purchasers for value. Notably, the court rejected the claim that the children had an interest in property sufficient to claim standing by virtue of the fact that they are the defendant’s heirs. Citing U.S. v. Murphy, 850 F.Supp. 981, 983 (M.D. Fla. 1994), the court held that “future expectation of ownership by a child is insufficient to give a child standing to contest forfeiture.” U.S. v. Antonelli, 1998 WL 775055 (N.D. N.Y. 1998) (not reported in F.Supp.).xe "U.S. v. Antonelli, 1998 WL 775055 (N.D. N.Y. 1998) (not reported in F.Supp.)."
Pennsylvania District Court rejects third-party claims of convicted defendant’s wife. (595) The wife of a defendant convicted of drug trafficking, money laundering, and criminal forfeiture filed a third-party claim to assets named in the preliminary order of forfeiture. The district court dismissed her claim for want of standing. The wife claimed an interest in certain real estate by virtue of an asserted tenancy by the entirety in the properties. This claim failed because the wife lacked the “four unities of time, title, interest, and possession” required under state law. She was not a record owner of either property. Similarly, she lacked standing to claim interest in a boat titled in her husband, but purchased during the marriage. Under state law, she had no equitable interest in the boat as marital property capable of being asserted outside a divorce proceeding. U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999).xe "U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999)."
Pennsylvania District Court rejects claim of third-party standing based on constructive trust. (595) The mother and grandmother of a convicted drug trafficker asserted third-party claims to his criminally forfeited assets. They alleged interest in certain substitute assets based on “judgment notes” executed in their favor by defendant following his conviction in consideration of loans they allegedly made to him years before. The two women argued that, even if these notes did not give them a secured interest in the property, the underlying debt gave rise to a “constructive trust,” and they had standing on this basis. The district court held that the key to third-party standing is the existence of a vested, superior interest in the property that existed at the time of the underlying criminal conduct. A constructive trust is a “fictional trust – not a real one,” an equitable remedy created by courts after litigation to afford relief to injured parties. As such, it cannot confer standing. U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999).xe "U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999)."
Pennsylvania District Court holds general creditors lack third-party standing to claim forfeited assets. (595) Defendant was convicted of cocaine trafficking, money, laundering, and a criminal forfeiture count. Thereafter, his mother and grandmother asserted third-party claims to the forfeited real property. They based their claims on “judgment notes” executed in their favor by the defendant two months after his conviction, purportedly as a result of loans made by claimants to defendant years before, but never repaid. These notes did not perfect a lien or otherwise secure an interest in any specific property. Thus, to the extent the notes represented a valid debt, claimants were unsecured general creditors of defendant. The district court held that general creditors do not have standing as bona fide purchasers under 21 U.S.C. §853(n)(6) to assert third party claims to criminally forfeited property. Noting the absence of Third Circuit authority, the district court relied on U.S. v. BCCI Holdings (Luxembourg), S.A., 46 F.3d 1185 (D.C. Cir. 1995), as well as cases from the Second and Sixth Circuits. It distinguished U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999).xe "U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999)."
Pennsylvania District Court holds third-party claimants have no special right to substitute assets. (595) The government convicted defendant of drug trafficking, money laundering, and criminal forfeiture, and then obtained a preliminary order of forfeiture against certain substitute assets. Defendant’s mother and grandmother filed third-party claims to the property based on “judgment notes” executed in their favor by defendant after his conviction. The court held that these notes did not confer standing on the women. It also rejected their argument that the government’s “forfeiture power against a third-party transferee does not extend to substitute property” as defined in 21 U.S.C. §853. The district court rejected this argument, and disagreed with the case upon which claimants principally relied, In re Moffitt, Zwerling & Kemler, P.C., 864 F.Supp. 527 (E.D. Va. 1994), aff’d in part, rev’d in part, 83 F.3d 660 (4th Cir. 1996). The district court wrote: “A reading of the plain language of [§853(p)] gives no indication that substitute property is intended to be treated any differently, with respect to third-parties, than property which is forfeited pursuant to §853(a).” U.S. v. Strube, 58 F.Supp.2d 576 (M.D. Pa. 1999).

Texas district court finds Republic of Iraq has standing as petitioner because it claimed an interest in specific asset of defendant debtor, and was not a general creditor. (595) Defendant was indicted for entry of goods into the United States by means of false statements under 18 U.S.C. §542. Specifically, when selling Iraqi oil not authorized under the U.N. Oil-for-Food program to a Houston company, Defendant warranted that the oil “was obtained pursuant to all necessary approvals and in accordance with all applicable procedures of U.N. resolution 986 and the U.N. Security Council Committee,” which was a false statement. As a result, unauthorized barrels of Iraqi oil were introduced into U.S. commerce. Defendant pleaded guilty and an Order of Forfeiture was entered forfeiting $9,937,551.59 to the United States. Petitioner, the Republic of Iraq, claimed the forfeited money to be their rightful property based on two separate instances of “top offs” of oil lifted from Iraq and sold to a Houston company without authorization or payment. The government moved to dismiss the petition, first arguing that Iraq has been paid in full for all the oil transported to the United States, since the U.N. required prepayment for the oil; and second, that Iraq lacked standing because it could not demonstrate it had a vested interest in the oil at the time the crime was committed. In order to obtain relief from an order of forfeiture, a petitioner must first establish standing. Viewing the facts in a light most favorable to the Petitioner, Iraq, however, the Court accepted its allegation that the unauthorized barrels of oil were never authorized and paid for. The government argued that even if the U.N. escrow account was not paid, Petitioner would merely be an unsecured creditor with no specified interest in the proceeds from the sale of the unauthorized oil. However, there was no evidence that the Defendant was authorized to lift the oil, and therefore, no evidence of an agreement for future payment. Moreover, unlike the interest of a general creditor, Petitioner claimed an interest in a specific asset of the debtor, i.e., the proceeds derived from the sale of unauthorized oil. The Petitioner alleged essentially that this oil was stolen. Thus, the Petitioner had standing to pursue its claim and the motion to dismiss was denied. U.S. v. Trafigura AG, 2008 WL 4057907 (S.D. Tex. 2008) (August 26, 2008).

