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�Supreme Court holds state tax on dangerous drugs was “punishment” violating double jeopardy. (830) After petitioners were convict�ed of drug charges, the State of Montana filed a claim in petitioners’ bankruptcy to collect a tax on the possession and storage of dangerous drugs. The bankruptcy court held that the assessment on harvested marijuana, a portion of which resulted in a tax eight times the product’s market value, was invalid under the double jeopardy clause. The Supreme Court affirmed in a 5-4 opinion written by Justice Stevens, relying on U.S. v. Halper, 490 U.S. 435 (1989). Halper ruled that a legislature’s description of a statute as civil does not foreclose the possibility that it has a punitive character. In this case, the tax was conditioned on the commission of a crime and was exacted only after the taxpayer had been arrested for the precise conduct that gave rise to the tax obligation. The court noted that the state’s interest in revenue could be equally well served by increasing the fine upon conviction. Accordingly, the court held that the tax was actually a second punishment that must be imposed during the first prosecution or not at all. Chief Justice Rehnquist and Justices O’Connor, Scalia and Thomas dissented. Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994).�xe "Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994)."�





1st Circuit says town that discharged tax liens lost Rule 60(b) standing, and could not sue under APA. (830) The United States brought a successful civil forfeiture action under 21 U.S.C. §881 against real property in the Town of Sanford. The Town was owed back taxes on the property but had not recorded tax liens because under Maine law tax liens arose and became enforceable automatically as of the date of the tax assessment. The government did not give the Town notice of the pending forfeiture. When the Town discovered the forfeiture, it made an unsuccessful demand for payment of back taxes from the United States. Thereafter, to facilitate sale of the property by the government to a private purchaser and its return to the tax rolls, the Town discharged the tax liens. The Town nonetheless sued the United States under the Administrative Procedure Act (APA), 5 U.S.C. § 702, for the back taxes, and sought a declaratory judgment requiring the government to notify towns in later forfeiture actions. Judicial review is available under the APA of “final agency action for which there is no other adequate remedy in a court.” The First Circuit noted that the Town lost its standing to bring a Fed. R. Civ. P. 60(b) motion when it discharged the lien. However, the court was “unprepared to say that a motion to reopen a forfeiture decree under Fed. R. Civ. P. 60(b) is an ‘inadequate’ legal remedy simply because the Town of Sanford concluded that it would be better off discharging its lien.” Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998).�xe "Town of Sanford v. U.S., 140 F.3d 20 (1st Cir. 1998)."�





2nd Circuit disallows tax deduction for §981 forfeiture because it is punishment (except for Double Jeopardy). (830) In an opinion that demon�strates graphically the ways in which federal courts are obliged to torture the word “punishment,” the Second Circuit disallowed petitioner’s claim of a tax deduction for funds forfeited to the government. Petitioner was convicted of structuring bank deposits, 31 U.S.C. §5324(a), and settled a concurrent forfeiture action under 18 U.S.C. §981 by agreeing to forfeit several individual retirement accounts (“IRAs”) to the U.S. He reported the forfeited IRA distributions as income, but also claimed a loss deduction attributable to the forfeiture. The Second Circuit upheld the IRS’ disallowance of the deduction. Tax deductions are disallowed when the claimed loss is “a fine or similar penalty” paid for a violation of law. Because the sentencing judge declined to order a fine in light of the forfeiture, the forfeiture in effect took the place of the fine and constituted “similar punishment.” The court thus held the deduction barred. In the very next paragraph, the court went on to reject petitioner’s double jeopardy argument because, for double jeopardy purposes, a §981 forfeiture is not “punishment.” Murillo v. Commissioner, Internal Revenue Service, 1998 WL 907890 (2d Cir. 1998) (unpublished).�xe "Murillo v. Commissioner, Internal Revenue Service, 1998 WL 907890 (2d Cir. 1998) (unpublished)."�





4th Circuit says plea agreement did not preclude IRS tax collection action. (830) Claimant was proprietor of a $5 million a year illegal gambling business. He pled guilty to conspiracy to conduct a gambling operation as part of an omnibus settlement agreement that covered pending civil forfeitures as well. The government agreed not to seek additional civil or criminal forfeitures, but the agreement specifi�cally excluded action by the IRS to collect back taxes. Claimants nonetheless brought suit to enjoin the IRS when it filed tax liens against some of defendant’s property, alleging a breach of the plea agreement. The Fourth Circuit gave this effort short shrift, holding that: (1) claim�ant’s failure to pay taxes was separate from the gambling operation; (2) enforcement of tax liens is not a criminal forfeiture; and (3) the IRS had been specifically excluded from the reach of the plea agreement. The more interesting part of the opinion is its conclusion that the Anti-Injunction Act, 26 U.S.C. §7421, barred claimant from maintaining an action that he owed unpaid taxes and penalties. The court held that the proper approach would have been to pay the questioned amount and bring suit for refund. U.S. v. Swanner, 121 F.3d 702 (4th Cir. 1997) (table) (unpublished).�xe "U.S. v. Swanner, 121 F.3d 702 (4th Cir. 1997) (table) (unpublished)."�





5th Circuit holds drug defendant cannot raise Eighth Amend�ment issue in district court when he failed to raise issue in tax court. (830) A drug defen�dant who was asses�sed federal in�come tax on forfeited funds and denied a de�duction for the amount of the forfeiture claimed that this vio�lated the 8th Amendment. How�ever, a tax re�fund petitioner in dis�trict court cannot as�sert grounds for a refund which he failed to argue in tax court. Thus, the dis�trict court properly refused to con�sider the merits of his constitu�tional claim. Wood v. U.S., 863 F.2d 417 (5th Cir. 1989).�xe "Wood v. U.S., 863 F.2d 417 (5th Cir. 1989)."�





5th Circuit holds money forfeited to the U.S. is not a le�gitimate tax de�duction. (830) A drug defendant who had forfeited some $600,000 in taxable income to the U.S. sought a deduc�tion from his income equal to the tax paid on the booty. The 5th Circuit held that although §165 of the Internal Revenue Code permits forfeited money to be classified as a loss de�duction, public policy dictates that drug smug�glers should not be allowed this type of tax break. To give them such a break would "take the sting" out of a penalty designed to deter such activity. How�ever, innocent owners may qual�ify for the deduction. Wood v. U.S., 863 F.2d 417 (5th Cir. 1989).�xe "Wood v. U.S., 863 F.2d 417 (5th Cir. 1989)."�





5th Circuit holds proceeds from drug smug�gling are properly taxable as gross income. (830) Defendant filed suit in district court for a refund of back taxes which the tax court had asses�sed against him after he admitted that some $600,000 in in�come was earned as a re�sult of mar�ijuana smuggling. The 5th Circuit held that even though the funds had been for�feited to the government, they were taxable in�come because the defendant had asserted do�minion and con�trol over the funds prior to forfeiture. Wood v. U.S., 863 F.2d 417 (5th Cir. 1989).�xe "Wood v. U.S., 863 F.2d 417 (5th Cir. 1989)."�





5th Circuit holds drug defendant cannot raise Eighth Amend�ment issue in district court when he failed to raise issue in tax court. (830) A drug defen�dant who was asses�sed federal in�come tax on forfeited funds and denied a de�duction for the amount of the forfeiture claimed that this vio�lated the 8th Amendment. How�ever, a tax re�fund petitioner in dis�trict court cannot as�sert grounds for a refund which he failed to argue in tax court. Thus, the dis�trict court properly refused to con�sider the merits of his constitu�tional claim. Wood v. U.S., 863 F.2d 417 (5th Cir. 1989).�xe "Wood v. U.S., 863 F.2d 417 (5th Cir. 1989)."�





6th Circuit construes ambiguous plea agree�ment against government and in favor of innocent spouse. (830) Between 1970 and 1981, claimant’s husband Matthew sold marijuana, and paid no taxes on the proceeds. During the same period, Matthew married the claimant, Mary Myers, bought real property, and built the family home on it. In 1987, Matthew pled guilty to drug charges. The plea agreement, signed by both Matthew and Mary, provided for reduced charges for Matthew, immunity from prosecu�tion for Mary, forfeiture of personal property, and placement of a lien against the residential property to satisfy the then-undetermined civil tax liability of Matthew and Mary. When the IRS ascertained that some $6 million in back taxes were owing, it sought foreclosure of the tax lien. Mary claimed that the government had no right to her one-half interest in the property because she was (as the Tax Court had already decided) an innocent spouse. The government relied on the terms of the plea agreement. The Sixth Circuit found that the provisions of the plea agreement concerning the availability of the residence to satisfy Matthew’s tax liability were ambiguous, and should therefore be construed against the government. Thus, as Mary had no individual tax liability, the plea agreement did not obligate her to surrender her rights in the property to satisfy Matthew’s tax liability. Myers v. U.S., 145 F.3d 1332 (6th Cir. 1998) (table) (unpublished).�xe "Myers v. U.S., 145 F.3d 1332 (6th Cir. 1998) (table) (unpublished)."�





8th Circuit rules Iowa drug tax does not violate Commerce Clause. (830) Defendant was arrested while transporting marijuana through Iowa on an interstate highway. He was charged with possession with intent to deliver and failure to have a tax stamp for the marijuana as required by Iowa law. Defendant argued that the Iowa drug tax violated the Commerce Clause of the U.S. Constitution, relying on cases prohibiting states from taxing goods which are merely in transit through a state. The Eighth Circuit distinguished this line of authority on the ground that the so-called “dormant” Commerce Clause cases are designed to prevent one state from imposing barriers on legitimate trade between other states. Here the commodity at issue, marijuana, is contraband rather than a legal commodity. The drug tax conviction was upheld. Predka v. State of Iowa, 186 F.3d 1082 (8th Cir. 1999).�xe "Predka v. State of Iowa, 186 F.3d 1082 (8th Cir. 1999)."�





9th Circuit rules voluntarily forfeited drug money cannot be deducted from taxes. (830) Plaintiff allowed drug traffickers to grow marijuana on his ranch and was handsomely paid for it. When he was caught, he began cooper�ating with authorities and voluntarily sur�rendered over $600,000 in cash buried on the ranch to FBI agents, with the proviso that he wanted it turned over to the IRS in satisfaction of his tax liabilities for unreported drug income. The FBI took the money, but simply forfeited it. The IRS assessed plaintiff a $144,700 tax deficiency. The Ninth Circuit held that, because forfeiture is a penalty for engaging in illegal activity, a taxpayer receives no credit against his tax liability for the forfeited funds. The court found unpersuasive the plaintiff’s contention that voluntary surrender of drug proceeds should be encouraged. Among other factors, the court found it significant that here the surrender of the cash was part of an effort by plaintiff to cooperate with authorities to secure a reduced criminal sentence. King v. U.S., 152 F.3d 1200 (9th Cir. 1998).�xe "King v. U.S., 152 F.3d 1200 (9th Cir. 1998)."�





9th Circuit permits recovery of attorneys fees when forfeiture action dismissed. (830) The government failed to obtain authorization from the Secretary of the Treasury before filing forfeiture complaints based on tax evasion. When this was brought to the court's attention, the complaints were dismissed pursuant to 26 U.S.C. §7401. The court awarded $1,500 attorneys fees under Rule 11, but refused to award additional attorneys fees under the Equal Access to Justice Act, 28 U.S.C. §2412, because the case was dismissed for lack of subject matter jurisdiction. The 9th Circuit reversed, holding that EAJA attorneys fees could be awarded where, as here, the district court had "potential jurisdiction" but lacked "actual jurisdiction." The case was remanded to reconsider the attorneys fee award. U.S. v. 87 Skyline Terrace, 26 F.3d 923 (9th Cir. 1994).�xe "U.S. v. 87 Skyline Terrace, 26 F.3d 923 (9th Cir. 1994)."�





9th Circuit finds no standing to assert that seized cash should have been applied to IRS tax lien. (830) The sheriff seized $434,000 cash from the claimant's automo�bile. Shortly there�after, the IRS filed a tax lien for $665,940 against the claimant, and served a notice of levy on the sheriff. Before the levy was exe�cuted, however, the DEA seized the cash and obtained judicial forfeiture in federal court. The claimant ar�gued that the cash should have gone to the IRS to satisfy the tax lien rather than being for�feited. However, the 9th Circuit held that even though the claimant met the ini�tial test of standing as a claimant, he did not have "Article III standing to as�sert his tax-based claim" be�cause the IRS was not a party to the forfeiture proceed�ings, and thus the claimant failed to show how a decla�ration as to the IRS's priority rights would benefit him. U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989).�xe "U.S. v. One 1985 Cadillac Seville, 866 F.2d 1142 (9th Cir. 1989)."�





D.C. Circuit rules RICO forfeiture reaches pre-tax income, with no offset for taxes already paid. (830) The government sought forfeiture under the RICO statute of the salaries of allegedly corrupt union officials. The officials argued that any forfeiture should be limited to their net after-tax income, and that the government could not demand forfeiture of funds already paid to the government in taxes. The D.C. Circuit disagreed. Observing that RICO forfeiture “is a punitive, not a restitutive measure,” U.S. v. Lizza Industries, Inc., 775 F.2d 492, 498 (2d Cir. 1985), the court ruled that where salaries are earned as a result of racketeering activities, the amount of the forfeiture will be the defendant’s pre-tax income. U.S. v. DeFries, 129 F.3d 1293 (D.C. Cir. 1997) (table) (unpublished).�xe "U.S. v. DeFries, 129 F.3d 1293 (D.C. Cir. 1997) (table) (unpublished)."�





Maine District Court holds town with perfected tax lien is innocent owner entitled to notice. (830) In February 1994, the U.S. filed a civil forfeiture action against real property in the town of Sanford, Maine, that had been used in drug transactions. In April 1994, by operation of Maine law, the town acquired a perfected lien against the property for unpaid 1994 property taxes. In September 1994, without notice to the town, the government obtained an order forfeit�ing the property. When the town discovered the forfeiture, it asked for back taxes and then sued under the Administrative Procedure Act (APA), 5 U.S.C. §702, and the Declaratory Judgment Act, 28 U.S.C. §2201, et seq. The district court held that a town with a perfected tax lien in real property is an “innocent owner” entitled to notice of the forfeiture action. The court said that the “relation back” doctrine did not prevent the town from recovering back taxes. Moreover, attorney’s fees under the Equal Access to Justice Act (EAJA), 28 U.S.C. §2412, would be available to the town in a “proper case.” This was not such a case, however, because the court concluded that it lacked subject matter jurisdiction under both the APA and the Declaratory Judgment Act. [Ed. Note: The opinion does not say whether the government filed a notice of lis pendens at the time the forfeiture action was brought in February 1994. If so, it is difficult to understand how an April 1994 tax lien gave the town any rights superior to the government.] Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997).�xe "Town of Sanford v. U.S., 961 F.Supp. 16 (D. Maine 1997)."�





Tennessee District Court refuses to credit forfeited assets toward tax liability. (830) The U.S. brought an action to foreclose on a tax lien. The taxpayer argued that his tax liability was satisfied when the DEA forfeited his vehicles and other personal property. The district court disagreed, holding that, “This court has no power to order that forfeited property derived from the sale of controlled substances be credited to [the taxpayer’s] income taxes.” U.S. v. Hahn, 1998 WL 751838 (E.D. Tenn. 1998) (not reported in F.Supp.).�xe "U.S. v. Hahn, 1998 WL 751838 (E.D. Tenn. 1998) (not reported in F.Supp.)."�





Washington District Court says denial of tax credit for forfeiture was not excessive fine. (830) Albert King and his wife ran a large marijuana growing operation in Eastern Washington. Federal agents seized 5,400 marijuana plants, 2,000 acres of land, five pieces of farm equipment and $27,000 in cash. King later surrendered an additional $636,940 in cash which he admitted was proceeds of his drug activities. He pled guilty to drug trafficking and tax evasion, and was sentenced to prison. As part of the plea, King agreed to forfeit the $636,940 and other property, and to file corrected tax returns reflecting his drug income for 1989-91. He did file the corrected returns, along with a check for $410,383.34 for delinquent taxes. However, the Kings then filed suit claiming that the forfeited $636,940 should be treated either as a prepayment tax credit or a loss deduction. The district court, citing Woods v. U.S., 863 F.2d 417 (5th Cir. 1989), disagreed and found that proceeds of drug trafficking are taxable even though forfeited, and that no loss deduction is allowed because “of public policy against drug trafficking.” Finally, the district court held that the forfeiture of drug proceeds cannot be an excessive fine under the Eighth Amendment. King v. U.S., 949 F.Supp. 787 (E.D. Wash. 1996).�xe "King v. U.S., 949 F.Supp. 787 (E.D. Wash. 1996)."�





Tax Court finds $106,000 in cash held by taxpayers for a friend was not taxable income. (830) In 1991, Miami police raided of the home of petitioner Mercedes Arcia. They found over $200,000 in cash, weapons, a money counter, and a scale. The cash was later federally forfeited as the proceeds of narcotics trafficking. In addition, the IRS determined that the cash represented income to Arcia in 1991, and assessed him taxes and penalties on the funds. Arcia claimed that roughly $106,000 of the money was not his, but had been given him for safekeeping by one Eduardo Macias. Before his suicide in 1994, Macias, a convicted marijuana smuggler, told police that he had hidden over $100,000 in cash in plastic pipes buried in his yard. After his release from prison in 1989, he dug up the money and during the next two years asked a series of three different friends to hold the money for him. The last of the three was petitioner Arcia. The Tax Court credited the story, found that petitioner lacked dominion and control over the cash, and thus that it was not income to him. Arcia v. Commissioner of Internal Revenue, T.C. Memo. 1998 WL 237782 (U.S. Tax Ct. 1998).�xe "Arcia v. Commissioner of Internal Revenue, T.C. Memo. 1998 WL 237782 (U.S. Tax Ct. 1998)."�





Tax Court finds evidence illegally seized by INS officer was admissible in tax case. (830) A Border Patrol officer in Bellingham, Washington suspected two air travelers, the petitioner and another man, of carrying drug cash. He detained and searched them, finding over $138,000 in cash. In the ensuing civil forfeiture action against the money, the district court found the search and seizure were conducted without probable cause or consent and suppressed the cash. Petitioner then voluntarily forfeited $18,921 of the seized money, and the remaining $120,000 was returned to him. Thereafter, the IRS brought a civil tax assessment against petitioner, who argued that the government was collaterally estopped from contesting that his constitutional rights had been violated by the airport search. The U.S. Tax Court assumed the constitutional violations, but found the exclusionary rule should not be applied because: (1) tax violations were not in the INS officer’s “zone of primary interest;” (2) there was no demonstrable understanding between the INS and the IRS that information gathered by one agency would be used by the other; and (3) the INS officer acted in good faith during the search and seizure. Miller v. Commissioner of Internal Revenue, T.C. Memo. 1998-72, 1998 WL 70660 (U.S. Tax Ct. Feb. 23, 1998) No. 128-96.�xe "Miller v. Commissioner of Internal Revenue, T.C. Memo. 1998-72 (U.S. Tax Ct. Feb. 23, 1998) No. 128-96."�





U.S. Tax Court holds double jeopardy does not bar tax and penalties on forfeited drug proceeds. (830) Petitioner pled guilty to charges of drug trafficking, money laundering, and tax evasion (for failing to report his illegal drug income). As part of the plea, petitioner agreed to criminally forfeit—under 21 U.S.C. §853(a)— $130,000 in cash, the contents of bank accounts, and several automobiles. At the conclusion of the criminal proceedings, the Internal Revenue Service determined that petitioner owed taxes for the years in which he failed to file, and assessed penalties. Petitioner argued that assessing tax deficiencies and penalties for tax years for which he had been prosecuted constituted double jeopardy. The U.S. Tax Court gave this argument short shrift, noting that Helvering v. Mitchell, 303 U.S. 391 (1938), long ago determined that tax penalties are remedial in character, and that none of the Supreme Court’s more recent pronouncements had altered that result. The Tax Court emphasized that U.S. v. Ursery, 518 U.S. 267 (1996) laid to rest any lingering doubts on the point. Roberts v. Commissioner of Internal Revenue, T.C. Memo. 1997-216 (U.S. Tax Ct. 1997) No. 7053-95.�xe "Roberts v. Commissioner of Internal Revenue, T.C. Memo. 1997-216 (U.S. Tax Ct. 1997) No. 7053-95."� 





Tax Court says taxing forfeited funds while refusing a loss deduction was not double jeopardy. (830) Defendant was convicted of structuring deposits of roughly $1 million in cash in violation of 31 U.S.C. §§5324(3) and 5322(a). Over $230,000 was criminally forfeited. Defendant sought to deduct the $230,000 from his tax liability under Section 165(a) of the Internal Revenue Code. The Tax Court ruled that he was entitled to no deduction. Moreover, the court held that taxing the forfeited funds while refusing a deduction did not violate the Double Jeopardy Clause nor the Excessive Fines Clause. Murillo v. Commissioner of Internal Revenue, T.C. Memo. 1998-13 (U.S. Tax Ct. 1998) No. 18163-96.�xe "Murillo v. Commissioner of Internal Revenue, T.C. Memo. 1998-13 (U.S. Tax Ct. 1998) No. 18163-96."�





Author analyzes state drug tax statutes in light of Kurth Ranch double jeopardy ruling. (830) In this law review note, Charles K. Todd, Jr., takes a critical look at the Supreme Court’s decision in Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994), which held that the Montana state tax on illegal drugs was “punishment” for double jeopardy purposes and thus unconstitutional. The article discusses the history of state drug taxes and of various previous constitutional challenges to them. It critiques the Kurth Ranch decision, decrying it for “mudd[ying] the double jeopardy waters.” The author notes that Kurth Ranch does not necessarily invalidate all state taxes on illegal drugs because the decision relied heavily on specific “unusual features” of the Montana law. These included: (1) the high rate of taxation and its avowed deterrent purpose; (2) the fact that the tax was to be collected only after payment of fines and forfeitures; (3) the tax could be collected on goods neither owned nor possessed by the taxpayer; and (4) only taxpayers arrested for criminal drug violations had an obligation to pay. The article concludes by proposing model state legislation designed to survive scrutiny even after Kurth Ranch. The practical value of the author’s analysis is diminished somewhat because he does not discuss U.S. v. Ursery, 518 U.S. 267 (1996), which was doubtless decided after the article was written. Charles K. Todd, Jr., Note: The Supreme Court Assaults State Drug Taxes With a Double Jeopardy Dagger: Death Blow, Serious Injury, or Flesh Wound? 29 Indiana L.R. 695 (1996).


