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This is a response to the Defendant’s motion for summary disposition.  A summary disposition motion brought under MCR 2.116(C)(8) tests the legal sufficiency of the complaint.
  If the claims are "so clearly unenforceable as a matter of law that no factual development could possibly justify recovery," summary disposition under (C)(8) may be granted.
  The Court may only consider the pleadings and may not consider affidavits, depositions or any other documentary evidence in ruling on this motion.
 


In contrast, a motion brought pursuant to MCR 2.116(C)(10) considers whether the underlying complaint is supported by the facts.  The Court must consider the evidence in a light most favorable to the nonmoving party and decide whether there are genuine factual issues, or whether a record might be developed, upon which reasonable minds may differ.
  A court must consider the pleadings, affidavits, depositions, admissions, and other documentary evidence available to it.  If the evidence establishes genuine issues of material fact, the motion must be denied. 
  Additionally, MCR 2.11(H)(1) allows for a party opposing the motion to “show by affidavit that the facts necessary to support the party’s position cannot be presented because the facts are known only to persons whose affidavits the party cannot procure.”
  

SUMMARY OF ESSENTIAL FACTS
Wissam Aoun is the owner and operator of Goodfellas, a retail clothing store located in the city of Detroit.  Goodfellas carries several lines of clothing which are also carried by Macy’s.  Macy’s is a large department store carrying numerous product lines.  At some of its stores in the Detroit Metro area, it carries a product line of “street wear” or “hip hop” clothing.  Goodfellas also carries those product lines, and competes with Macy’s by selling these products at a discounted price from that.  The product lines carried by Goodfellas are all authentic; Goodfellas does not sell any counterfeit merchandise or “knock offs.”  Wissam Aoun and Goodfellas adversely affected Macy’s sales of the “hip hop” lines of clothing through legal and legitimate competitive sales policies that offered the same product line at a lower cost in an environment that specifically appealed to customers interested in “hip hop” clothing lines.  Wissam Aoun competed with Macy’s by entering into contracts with the same merchants that sold to Macy’s.
  He was able to keep overhead low and turnover of merchandise high by establishing Goodfellas in an area of Detroit that is more convenient to his customers and less expensive to run than the high cost mall spaces Macys typically occupies.  This enabled him to successfully compete against Macys.

Macy’s employs investigators who are instructed and trained to detain people they suspect of shoplifting.  These investigators interrogate, threaten and confine people who are apprehended on suspicion of shoplifting until they agree to cooperate in Macy’s investigations into sales of stolen Merchandise.  Macy’s does not conduct independent investigations into the veracity of the information they obtain from people they detain.  Suspects are offered a choice of either providing information on whom they are selling to or face criminal prosecution.
  
Veerea Boatman and Douglas Bucher are investigators employed by Macy’s.  Ms. Boatmen initiated contact with the Wayne County Sherriff department.  She and Mr. Bucher provided information that led the Wayne County Sherriff’s department to believe that Goodfellas was engaged in illegal activities.  That information was used to obtain a search warrant that resulted in the seizure of Goodfellas’ merchandise with a retail value of hundreds of thousands of dollars.  Ms. Boatman testified that when beginning an investigation, she tries “to do undercover sales of purportedly stolen merchandise into the store with the hopes of eventually…shutting that business down for selling stolen goods.”
  Macy’s failed to successfully make even a single sale to Goodfellas or any of its employees.  Neither Wissam Aoun nor any of his employees have ever purchased Macy’s stolen or purportedly stolen merchandise.  Nonetheless, Macy’s led Wayne County to believe that Goodfellas was engaged in a criminal enterprise resulting in the issuance of a search warrant and the seizure of most of Goodfellas’ merchandise resulting in severe harm to Goodfellas’ ability to continue to operate and most certainly benefitting Macy’s competitive advantage.
    

Wissam Aoun’s legitimate business relationship with each of the clothing manufacturers that he purchased from –Akademiks, Sean John, Coogi, Geno Green, New Era Cap, Pelle Pelle, Enyce, Roca Wear, Azure, Ed hardy, Cezer, Miskeen Originals, Akoo and Parish  - could have been verified by making calls to those manufacturers before the raid.  It was not.
  Instead, Defendant Douglas Bucher waited until after the raid to contact at least seven of Goodfellas’ vendors.  He explained to them that he was with Macy’s investigations unit and that he was trying to determine whether the various vendors sold merchandise to Goodfellas.
  Specifically, Bucher testified that he was trying to determine if certain UPCs were shipped to Goodfellas and whether Goodfellas was an authorized dealer.
  Shortly after the phone calls from Bucher to Goodfellas’ vendors, the vendors terminated their contracts with Goodfellas.  When Bucher contacted the various vendors who sold merchandise to Goodfellas, he was of the certain belief that all seized merchandise belonged to Macy’s.  Accordingly, even if Goodfellas could provide receipts proving ownership of the merchandise in the seventy boxes, Bucher represented –under oath– that he would “identify all the merchandise contained in the approximately seventy boxes of merchandise currently in the custody of the Sherriff’s Department.”
  

Bucher also believed that some of the merchandise sold by Goodfellas is counterfeit.  That belief is based on representations made by Macy’s agent Recon Management.
  Recon Management is a security company that was hired by Macy’s to determine if the merchandise sold by Goodfellas was genuine or counterfeit.  Recon Management participated in the raid on Goodfellas under the direction of Macy’s.  They decided that the New Era Caps sold by Goodfellas were counterfeit.
  They were wrong.  None of the items seized at the Goodfellas store were determined to be counterfeit.
  Goodfellas has never sold counterfeit goods nor has it ever knowingly sold stolen merchandise.    

Douglas Bucher is an employee and agent of Macy’s.  Bucher is the Special Investigations Unit manager.  Evaluation of his performance is directly linked to his ability to implicate people in criminal activity related to his employer, Macy’s.  Bucher provided information that led to the issuance of a search warrant and seizure of Goodfellas’ merchandise.
  Yet Bucher testified that he did not witness Wissam Aoun or any Goodfellas employees ever purchase stolen Macy’s merchandise.
  The sole basis for Bucher’s suspicion was his belief that Mohamed Aoun entered Goodfellas with a Macy’s bag presumably containing Macy’s clothing.
  Mohamed Aoun is Wissam Aoun’s brother but he has no ownership interest in Goodfellas nor is he an employee.  


On the day Goodfellas was raided and their rightfully purchased –authentic- products seized, Macy’s employees and agents entered the store and directed the seizure of Goodfellas merchandise that directly competed with Macy’s.
  In total, approximately seventy  large boxes of authentic merchandise that had been legitimately purchased by Goodfellas was seized by the Wayne County Sherriff based on representations by Macy’s employees and agents that the Merchandise was either stolen or inauthentic.
  Macy’s employees who directed this seizure had no reasonable or good faith basis to believe that the majority of the merchandise they seized were Macy’s products.
  Further, while Macy’s represents that their employees acted under the direction of Deputy Montgomery, Deputy Montgomery’s testimony establishes that Macy’s employees were in fact directing the seizure of items belonging to Goodfellas that also happened to be sold by Macy’s.
  Thus, the vast majority of the merchandise seized by Macy’s and the Wayne County sheriff were seized under the direction of Macy’s employees who had no reason to believe that this merchandise rightfully belonged to Macy’s.  


Macy’s used their investigators and the weight of their corporate brand to induce the Wayne County Sherriff into seizing hundreds of thousands of dollars worth of merchandise that is lawfully owned by Goodfellas, then shifted the burden to Goodfellas to prove ownership of the merchandise by production, of contracts, receipts and inventory sheets.
    
LAW AND ARGUMENT

A. Plaintiff’s claim of Conversion has already been dismissed pursuant to a previous Motion for Summary Judgment.

B. Tortious Interference with Contract


Plaintiff can establish that there are facts in dispute regarding the elements of tortious interference with contract. The necessary elements are; 1.) existence of a contract 2.) a breach and 3.) instigation of the breach by the Defendant.  Plaintiff had contractual agreements with its vendors, wherein the vendors agreed to sell their clothing to Goodfellas.  These contracts were breached due to Defendant Macy’s improper actions in conjunction with the improper actions of Defendant Douglas Bucher. 


Wissam Aoun was told by his former vendors as well as by customer service representatives at Macy’s that Douglas Bucher, a Macy’s agent, contacted vendors of Plaintiffs to inform the vendors that Goodfellas was suspected of selling counterfeit merchandise.
  Douglas Bucher claims that he made phone calls to Goodfellas vendors to “verify” whether Goodfellas was an authorized dealer, even though Macy’s had already seized paperwork and receipts from Wissam Aoun’s files clearly evidencing the legitimate business relationship that Goodfellas had with these vendors.
  


Defendant Macy’s and its agents had no reason to believe that Goodfellas was selling counterfeit merchandise or merchandise stolen from Macy’s.  It also failed to follow its own established procedures to conduct even a minimal inquiry into whether Goodfellas was purchasing stolen merchandise from Macy’s.  Instead, it chose to use its influence with the Wayne County sheriff’s department to seize merchandise, allege through its agent Recon Management that Goodfellas sold counterfeit merchandise, and then contact vendors it knew Goodfellas had legitimate contractual relationships with to inform these vendors that Goodfellas was selling counterfeit merchandise and was under investigation by Macy’s and the Wayne County sheriff for selling stolen goods.  These vendors include Coogi, Sean John, and Akademiks, all of whom suspended, then canceled their contracts with Plaintiff shortly after receiving these phone calls.  

If necessary, Plaintiff can further support these claims through representations made to him by Trevor Clark, a sales representative at Coogi.  Plaintiff has a reasonable and good faith belief based on representations made to him by Trevor Clark that if called upon to testify, he can provide the testimony necessary to establish Macy’s unethical behavior with regard to its phone calls to Goodfellas’ vendors.  Trevor Clark’s testimony will further establish the fact that Macy’s contacted vendors that it had business relationships with, knowing full well that Plaintiff also had relationships with these manufacturers, and falsely informed them that Plaintiff’s store carried counterfeit merchandise, thus instigating these companies to break their contracts with Plaintiff.

C. Tortious Interference with Advantageous Business Relationship or Expectancy


The necessary elements of tortious interference with advantageous business relationship or expectancy are: 1.) existence of a valid business relationship or expectancy, 2.) knowledge of the relationship/expectancy by the interferer 3.) an intentional, improper interference inducing or causing termination of the relationship or expectancy, and 4.) resultant damage to the party whose relations have been disrupted.  Contrary to the belief of Defendant Macy’s, Wissam Aoun’s testimony is admissible evidence, since the Court is not permitted to act as a fact finder in a summary disposition motion.
I. Plaintiff had an ongoing business relationship/expectancy with its vendors


As established above, Plaintiff had ongoing contractual relationships with its vendors.  The vendors provided merchandise to Goodfellas for Goodfellas to sell in its store.
II. Defendant had Knowledge of the Relationship / Expectancy  of Plaintiff


Defendants were aware of these relationships, as established in Plaintiff’s testimony regarding his discussions with Macy’s customer service representatives
, and as implied by the testimonies of Macys security officers Veerea Boatman and Douglas Bucher, and Wayne County sheriff Montgomery.  Additionally, during the raid on December 12, 2007, Macys seized Plaintiff’s business files and receipts evidencing his relationships with these vendors, and used this information to contact vendors that were providing Plaintiff with merchandise for his business.  The Bucher phone calls to the vendors stretch logic and reason.  Bucher testified that he called to verify whether Goodfellas did in fact have a business relationship with the vendors.  He knew of the vendors because they seized Wissam Aoun’s files and business records.  To be persuaded by Bucher’s representation, one must believe that Wissam Aoun was creating forged contracts and false purchase receipts, then filing them away among his records.  The purpose and benefit to Wissam Aoun from engaging in such activity is quite unclear.  
III. Defendants Intentionally and Improperly Interfered with Plaintiff’s Business Relationships, Causing a Breach or Termination or the Relationship or Expectancy.


The facts as set out above would allow for a reasonable fact-finder to decide that Macy’s improperly and intentionally interfered with Goodfellas’ business relationships under the guise of a legal investigation.  As established through testimony by Macy’s agents, Macy’s did not follow its normal procedure to determine whether or not Goodfellas was selling or stocking stolen or counterfeit merchandise.  Veerea Boatman admitted that Macy’s failed to successfully make any undercover sales to Goodfellas or any of its employees.  Douglas Bucher also testified that he had never witnessed Wissam Aoun or any Goodfellas employees purchasing stolen Macy’s merchandise.  Additionally, Macy’s was aware of Goodfellas’ established relationships with vendors providing clothing to both Goodfellas and Macy’s, and so had more reason to believe that these relationships were legitimate.  Yet, against all logic, not only did Macy’s wrongfully lead Wayne County to believe that Goodfellas was selling stolen and counterfeit merchandise, it personally made sure that competing merchandise was seized from the store and then under the guise of further “investigation,” called Goodfellas’ vendors to inform them of the ongoing investigation of “counterfeit” and “stolen goods” seized from Goodfellas.

As set forth above, if necessary, and if given the opportunity, Goodfellas can provide further evidence establishing the intentional and improper interference of Macy’s with Goodfellas’ business relationships.  Plaintiff has a good faith belief based on statements made to Wissam Aoun by Trevor Clark that Defendant intentionally and improperly interfered with Goodfellas’ business relationships by calling Goodfellas’ vendors and indicating, and in certain instances, falsely and directly stating that Plaintiff was involved in selling counterfeit merchandise.
  This caused the vendors to break off their business relationships with Plaintiff.

IV. Defendant’s Actions Caused Damage to Goodfellas


Defendant’s actions have directly caused Goodfellas to lose numerous business relationships with its vendors which are essential to running its business.  Goodfellas has suffered irreversible damage due to its loss of goodwill in the community, damage to its reputation, and inability to stock its store with merchandise because of the cancelation of the vendors’ contracts.  

E. Conspiracy & Concert of Action Claims


Macys and Douglas Bucher conspired and acted pursuant to a common design to commit the torts of interference with contract and interference with business advantage or expectancy.  These actions proximately caused injuries to Plaintiff Goodfellas.  Plaintiff can prove that these underlying claims exist as set out above.  Since Defendant Macys did not address any other elements of the Conspiracy and Concert of Action causes of action, Plaintiff will not address them further here.
  


For the reasons set forth above, Plaintiff Goodfellas respectfully requests that this Court deny Defendant’s Motion for Summary Disposition. 

F. Request for Extension of Time for Discovery


MCR 2.301(A) provides for a court to set a new discovery date by order for one of the following reasons: 1.) on its own initiative 2.) on motion of a party, or 3.) at a pretrial conference.
  The history of this rule evidences the fact that there is an interest in enabling parties to seek extended discovery where the circumstances warrant it, and to bring such matters to the trial court’s attention.
  If the Court is not persuaded by the above presentation of evidence, Plaintiff respectfully requests that this Court exercise its discretion to set a new discovery deadline to enable Plaintiff to depose Trevor Clark and thus further support the claims set forth above.   


The matter at hand is one in which extension of discovery would serve the best interests of justice.  Extension of discovery would allow the matter to be adjudicated on the facts and not by strict adherence to procedural rules that would deny litigants the right to a hearing on a claim.  Due to the unique circumstances of this litigation, discovery conducted was inadequate and outside of the control of present counsel or Plaintiff.  Previous legal counsel attempted to settle the claim without informing Plaintiff, and presumably for this reason failed to conduct even the minimal discovery necessary to best represent Plaintiff.  


In addition, allowing for additional discovery would not prejudice Macy’s, and a balancing test of the prejudice to the parties clearly weighs in favor of extension of discovery.  Any prejudice that Macys may suffer due to an extension of discovery is heavily outweighed by the prejudice Goodfellas will suffer if they are denied the right to have a viable claim heard.  A Court  has wide latitude to establish discovery periods and enforce deadlines.  Decisions are reviewed under an abuse of discretion standard.  Local Area Watch v. Grand Rapids, 262 Mich App 136, 147; 683 NW2d 745 (2004).  Plaintiff has a good faith basis to ask for an extension of the discovery period.  Plaintiff’s former counsel failed to depose Mr. Trevor Clark or any of the vendors’ representatives.  Current counsel replaced former counsel in April of 2010, after the discovery period had closed.  It also appears that there was a break down in communications between Plaintiff and his former counsel resulting in perhaps a halting of work on the case.  Since coming on the case new counsel has made diligent efforts to quickly become familiar with the case to minimize delays, communicated with opposing counsel, and has endeavored to ensure litigation progresses expeditiously.  See generally Dean v. Tucker, 182 Mich App 27, 32-33; 451 NW2d 571 (1990)(discussing the various factors a court should consider in imposing a discovery violation sanction.)  In light of the reasons listed above and in the interest of justice, if the court is not persuaded by the evidence herein provided, Plaintiff requests an opportunity to conduct additional limited discovery to depose Mr. Trevor Clark.
CONCLUSION

Based on the forgoing Plaintiff respectfully requests that the Defendant’s motion for summary disposition be denied because Plaintiff has presented sufficient evidence that viewed in the light most favorable to the non-moving party –the Plaintiff- presents genuine factual issues, or permits the development of a record upon which reasonable minds may differ.
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