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§115 State Forfeiture Statutes


Supreme Court holds state tax on dangerous drugs was “punishment” violating double jeopardy. (115) After petitioners were convict​ed of drug charges, the State of Montana filed a claim in petitioners’ bankruptcy to collect a tax on the possession and storage of dangerous drugs. The bankruptcy court held that the assessment on harvested marijuana, a portion of which resulted in a tax eight times the product’s market value, was invalid under the double jeopardy clause. The Supreme Court affirmed in a 5-4 opinion written by Justice Stevens, relying on U.S. v. Halper, 490 U.S. 435 (1989). Halper ruled that a legislature’s description of a statute as civil does not foreclose the possibility that it has a punitive character. In this case, the tax was conditioned on the commission of a crime and was exacted only after the taxpayer had been arrested for the precise conduct that gave rise to the tax obligation. The court noted that the state’s interest in revenue could be equally well served by increasing the fine upon conviction. Accordingly, the court held that the tax was actually a second punishment that must be imposed during the first prosecution or not at all. Chief Justice Rehnquist and Justices O’Connor, Scalia and Thomas dissented. Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994).xe "Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767, 114 S.Ct. 1937 (1994)."
4th Circuit declares that North Carolina drug tax is criminal punishment. (115) North Carolina adopted a tax on illegal drugs and sought to collect it from plaintiff David Lynn after 970 grams of cocaine were discovered in his house and he was prosecuted on federal drug charges. Lynn and several relatives filed suit in federal court seeking damages and injunctive relief against the state and several of its officers. The Fourth Circuit ruled that the 11th Amendment barred an action against the state and its officers for damages. However, the court went on to find that the North Carolina statute was a form of criminal punishment essentially indistinguishable from the Montana law at issue in Dept. of Revenue v. Kurth Ranch, 511 U.S. 767 (1994). It imposed a high tax rate (approximately 1600% of the market value of the illegal drugs); its purpose was deterrence; imposition of the tax was not by statute limited to those convicted of crime, but the law was enforced only against persons apprehended for crime by law enforcement; and the tax was levied on goods the taxpayer could never lawfully possess. Unlike in Kurth Ranch, the court found no double jeopardy violation because the prior prosecution of Lynn was brought by federal, not state, authorities. Instead, the court ruled that because the tax was a criminal penalty the state could not enforce it without affording due process protections that attend criminal prosecution. Lynn v. West, 134 F.3d 582 (4th Cir. 1998).xe "Lynn v. West, 134 F.3d 582 (4th Cir. 1998)."
4th Circuit holds that state court had no ju​risdiction over administratively forfeited property. (115) After a drug-re​lated arrest, the DEA, at the request of the local police, adopted the seizure of $10,638 in cash. The cash was ad​ministratively forfeited and the Justice Depart​ment equitably shared the money with the local police department. State criminal proceedings were then in​stituted and the local po​lice were ordered by a state judge to turn the cash over to the defendant because they had failed to comply with state notice require​ments. The United States then sought a declaratory judgment seeking to resolve the status of the dis​puted funds. The 4th Circuit affirmed the district court's or​der, holding that the state court had no jurisdiction over the forfeited cash because there were no state pro​ceedings be​fore the cash was forfeited. For​feitures un​der North Car​olina law are in per​sonam actions, and therefore the district court was not required to surren​der jurisdiction to the state court. U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990).xe "U.S. v. Winston-Salem/Forsyth County Board of Education, 902 F.2d 267 (4th Cir. 1990)."
5th Circuit holds defendant did not have adequate remedy in state forfeiture pro​ceeding where FBI retained claimant's money. (115) In May, claimant filed a Rule 41(e) motion for the return of money held by the FBI. In August, the FBI issued two checks to claimant for the total amount claimed. Louisiana seized these checks two months later, and in November, Louisiana claimed the checks in a forfeiture proceeding. The district court then dismissed claimant's Rule 41(e) motion, holding that the Louisiana forfeiture proceeding repre​sented an ade​quate remedy at law under which claimant could recover his property. The 5th Circuit rejected this conclusion. Louisiana never cashed the checks, which became void after one year. Thus, the FBI retained claimant's money, and the Louisiana forfeiture pro​ceeding would not help him get it back. Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993).xe "Hunt v. Dept. of Justice, 2 F.3d 96 (5th Cir. 1993)."
6th Circuit upholds Ohio Corrupt Activity Lien Statute. (115) Ohio law enforcement officers sought to forfeit plaintiffs’ residence under the state corrupt activity law, sometimes called “Ohio RICO.” The Corrupt Activity Lien Statute permitted the filing of a lien against affected property upon the return of an indictment naming the property as having been used in the course of or derived from corrupt activity. Plaintiffs argued, inter alia, that the law is unconstitutional on its face because: (1) it authorizes the seizure of property without probable cause, and (2) it allows liens to be filed without prior notice and hearing in violation of due process. The Sixth Circuit found that the grand jury indictment—which is the predicate for any lien under the statute—fulfills the requirement of a finding of probable cause. The court also ruled that the filing of a lien is not a “seizure” of property in the ordinary sense, but was the equivalent of the filing of a lis pendens. The court said that the requirement of prior notice and hearing of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), does not extend to such limited intrusions on property rights. Despite finding the law constitutional on its face, the court remanded for a determination of whether state officials knowingly applied the law in this case without probable cause. Aronson v. City of Akron, 116 F.3d 804 (6th Cir. 1997).xe "Aronson v. City of Akron, 116 F.3d 804 (6th Cir. 1997)."
7th Circuit invokes Rooker-Feldman doctrine in challenge to state forfeiture under §1983. (115) In 1988, plaintiffs William and Anita Evers faced state criminal charges arising from their ownership of a chain of brothels in Green Bay and Appleton, Wisconsin. As part of her plea agreement, Anita signed over to the state title to three buildings, and a state court later ordered the seizure of a fourth. In 1994, plaintiffs filed an action in federal court pursuant to 42 U.S.C. §1983 alleging that the state’s seizure of these buildings, and the contents of one of them, deprived them of property without due process. Holding that plaintiffs appeared to be using the §1983 action as a means of circumventing the state court’s criminal and civil judgments against them, the federal district court held that it lacked jurisdiction over the case under the Rooker-Feldman doctrine. The Seventh Circuit agreed as to the building forfeitures because the record demonstrated that all four buildings were either directly ordered forfeited by the state court, or were transferred by Anita pursuant to a plea agreement ratified by the state court. The court remanded for further factual development on the alleged personal property seizure. Evers v. Outagamie County, 202 F.3d 272 (7th Cir. 1999) (table) (unpublished).xe "Evers v. Outagamie County, 202 F.3d 272 (7th Cir. 1999) (table) (unpublished)." 

7th Circuit finds no jurisdiction over car where federal agents failed to obtain turnover order from the state. (115) The 7th Circuit held that under U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991), the district court lacked in rem juris​diction over a seized Mercedes because fed​eral authorities failed to obtain a turnover or​der from the circuit court of the county in which the car was seized. The fact that state forfeiture proceedings were never instituted was not relevant; the holding of C-20 Van did not depend on the existence of the competing state forfeiture proceeding. An amendment to the Illinois forfeiture statute was not rele​vant since the amendments occurred after the unauthorized transfer of the car from local police to federal authorities. Finally, C-20 Van is not inconsistent with Supreme Court caselaw. None of the cases cited by the gov​ernment involved a federal forfeiture action in competition with state court authority over the disposition of a res. U.S. v. One 1987 Mercedes Benz Roadster 560 SEC, 2 F.3d 241 (7th Cir. 1993).xe "U.S. v. One 1987 Mercedes Benz Roadster 560 SEC, 2 F.3d 241 (7th Cir. 1993)."
7th Circuit holds Assimilative Crimes Act does not assimilate state civil penalty statutes. (115) In a case that might have some application to forfeiture matters, the government sought to prosecute a drunk caught driving on a federal enclave by assimilating Wisconsin traffic laws into the federal code through the Assimilative Crimes Act, 18 U.S.C. §13. Wisconsin law imposed only civil penalties for first-time drunk driving. The Seventh Circuit held that the Assimilative Crimes Act assimilates only state criminal statutes, and not state regulatory or civil penalty schemes. Thus, the federal court lacked subject matter jurisdiction over this action. U.S. v. Devenport, 131 F.3d 604 (7th Cir. 1997).xe "U.S. v. Devenport, 131 F.3d 604 (7th Cir. 1997)."
7th Circuit finds Illinois police had no authority to trans​fer van to federal author​ities for for​feiture. (115) At the request of local police, the FBI began administrative forfeiture pro​ceedings against defendant's van, and the van was transferred to FBI custody. Several months later, the state of Illi​nois filed a forfei​ture complaint in state court. A month later, a federal forfeiture action was filed. The state then voluntarily dismissed its action, and the federal court ordered the vehi​cle forfeited. On appeal, the 7th Circuit reversed, ruling that the transfer of the van to federal authorities vio​lated Illinois forfei​ture statutes. At the time the federal complaint was filed, the state court had exclusive jurisdiction over the van, notwithstanding the fed​eral government's posses​sion of it. The fact that the federal au​thorities "muscled in" on the van and began an ad​ministrative forfeiture proceeding before the state court ac​tion was filed did not confer ju​risdiction on the federal court, nor did the state's voluntary dismissal result in the loss of state juris​diction. U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991).xe "U.S. v. One 1979 Chevrolet C-20 Van, 924 F.2d 120 (7th Cir. 1991)."
8th Circuit judge questions use of federal authority to circumvent state forfeiture laws. (115) Claimant was apprehended by Missouri officers carrying $844,520.00 in drug money in a hidden compartment in his car. The Missouri officers called DEA which seized and forfeited the funds (and then apparently funneled some of the money back to Missouri law enforcement through equitable sharing). The Eighth Circuit affirmed the order of forfeiture in a single paragraph because claimant failed to timely file a claim and cost bond. However, Judge Loken filed a special concurrence protesting the procedure employed because it circumvented Missouri statutory and case law that requires state forfeiture proceeds to be directed to Missouri schools. Judge Loken concluded: “While I agree that [claimant] may not collaterally attack the forfeiture in this case, I would void any such federal forfeiture that is timely presented for direct judicial review.” [Ed. Note: It is unclear on what authority Judge Loken would rely in accomplishing this result, and none is cited in the concurrence.] In re: U.S. Currency, $844,520.00, 136 F.3d 581 (8th Cir. 1998).xe "In re\: U.S. Currency, $844,520.00, 136 F.3d 581 (8th Cir. 1998)." 

8th Circuit rejects claim that state court acquired jurisdiction over seized cash. (115) Local police seized cash from claimants' residence. Five days af​ter the seizure, the money was turned over to the DEA and federal forfeiture proceedings were begun. The 8th Cir​cuit rejected claimants' argument that the district court should have dismissed the action be​cause the state court had already acquired jurisdic​tion over the money. Local authorities voluntarily trans​ferred the money to the DEA, and no state forfei​ture proceeding was ever com​menced. The federal government took pos​session of the money and initi​ated the requisite paper​work for an administrative forfeit​ure. It was true that after the money had been delivered to the DEA the state court directed the local police to return the money to claimants. However, the money was no longer in state custody. The court could have ordered the police to pay to claimants an equivalent sum of money, but never took such action. The state court denied claimants' re​quest to hold the DEA agent who took the money in con​tempt. Thus, the state court itself did not consider that any affront had occurred. U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992).xe "U.S. v. Twelve Thou​sand, Three Hun​dred Ninety Dollars ($12,390.00), 956 F.2d 801 (8th Cir. 1992)."
9th Circuit holds suit by Indian tribe against Washington state seeking return of seized cigarettes barred by 11th Amend​ment. (115) The State of Washington taxes cigarettes and requires cigarettes sold in Washington to bear a tax stamp as proof of payment. Nonetheless, Indians may purchase untaxed, unstamped cigarettes on Indian reservations. Such cigarettes may be shipped to reservations, but deliveries must be pre-approved by the Washington Department of Revenue. A Washington state patrol officer found and seized a truckload of unstamped cigarettes bound for the Yakima Indian Reservation. When it was discovered that approval for the shipment had not been sought, the state sought forfeiture of the cigarettes under state law. The Yakima Nation sued the state in federal court for return of the cigarettes. The Ninth Circuit found that the tribe’s action against the state was barred by the Eleventh Amendment. The state did not consent to waive its sovereign immunity by participating in the federal action, particularly as it raised sovereign immunity in its first responsive pleading. The Ninth Circuit also approved remand of the forfeiture to the appropriate state tribunal. Yakama Indian Nation v. State of Washington Department of Revenue, 176 F.3d 1241 (9th Cir. 1999).xe "Yakama Indian Nation v. State of Washington Department of Revenue, 176 F.3d 1241 (9th Cir. 1999)."
9th Circuit holds government need not return seized property that Idaho has forfeited or levied on for state taxes. (115) In response to defen​dant’s motion for return of seized property under Fed. R. Crim. P. 41(e), the government agreed to return all non-contraband property except (1) property that had been forfeited pursuant to Idaho state forfeiture law; and (2) property that was subject to an Idaho state tax levy. The district court agreed that the government need not return property that had been seized or levied on by the state of Idaho, stating that defendant’s remedy, if any, lay in state court. On appeal, the Ninth Circuit affirmed. Under U.S. v. Martinson, 809 F.2d 1364, 1369 (9th Cir. 1987), a Rule 41(e) motion cannot be used to obtain property that is subject to federal forfeiture, and under U.S. v. Freedman, 444 F.2d 1387, 1388 (9th Cir.), cert. denied 404 U.S. 992 (1971) an IRS tax levy will defeat a Rule 41(e) motion. The same rule applies to state forfeitures and tax levies. U.S. v. Fitzen, 80 F.3d 387 (9th Cir. 1996).xe "U.S. v. Fitzen, 80 F.3d 387 (9th Cir. 1996)."
California District Court holds that state court had exclusive jurisdiction over currency seized by state law enforcement officers. (115) State law enforcement officers executed a state search warrant at a residence and seized a duffel bag containing $25,000 in currency. A visiting friend claimed ownership of the currency; no criminal charges were filed against claimant. State forfeiture proceedings were instituted, and claimant filed a timely claim in state court. State officers then referred the seized currency to DEA, advising DEA that there was no forfeiture proceeding in state court. The state court did not consent to or order the transfer. DEA forfeited the currency, after which the claimant filed a motion in the Northern District of California District Court to set aside the forfeiture and return the currency. The Court found that the DEA administrative forfeiture was void on the ground that notice was defective and ordered the government to either return the funds to claimant or reinstitute forfeiture proceedings. The federal government then filed a complaint for forfeiture against the funds. Claimant then filed the instant motion to dismiss, arguing that the state court obtained original, exclusive in rem jurisdiction over the funds because of the state seizure warrant and the claimant’s pending action opposing the state forfeiture. The Northern District of California District Court granted the claimant’s motion to dismiss on the ground that the federal Court lacked in rem jurisdiction over the currency, and ordered the currency to be returned to the jurisdiction of the state court for a proper determination of ownership. U.S. v. $25,000 in U.S. Currency, 2003 WL 22159054 (N.D. Cal., Sept. 16, 2003).

Illinois District Court upholds Chicago vehicle forfeiture ordinances. (115) Plaintiffs sought compensatory and injunctive relief against the City of Chicago after their cars were seized pursuant to a city ordinance. Plaintiffs alleged that the ordinances “as written and enforced” violated the Fourteenth Amendment because they failed to provide a prompt post-deprivation hearing, and because they precluded an innocent owner defense during adminis​trative hearings. The district court found no due process violation. The challenged ordinances provide for a preliminary hearing within 24 hours of seizure, and a final hearing at a later date. The fact that the City has no obligation to notify record owners prior to the preliminary hearing was not dispositive. Officers are obliged to notify the person in control of the vehicle about the right to a hearing. This notice satisfies due process. The court cited Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996), in finding that there is no substantive due process right to raise an innocent owner defense in a vehicle forfeiture case. Forfeiture of personal property used in crime has the salutary effect of encouraging owners to exercise care in supervising the use of their property by others. Towers v. City of Chicago, 979 F.Supp. 708 (N.D. Ill. 1997).

xe "Towers v. City of Chicago, 979 F.Supp. 708 (N.D. Ill. 1997)."
Kansas District Court rules state seizure warrant was invalid substitute for a search warrant. (115) Kansas police officers stopped defendant in a rented Oldsmobile and found some crack cocaine. The officers then obtained seizure warrants under the Kansas Standard Asset Forfeiture and Seizure Act, not for the car (which belonged to the rental company), but for substitute assets in lieu of the car. The seizure warrants authorized entry into a motel room and a private residence for the purpose of locating and seizing items of personal property of a value not greater than the value of the car, or about $11,000. The officers seized both drug evidence and some valuable personal property. When defendant was prosecuted federally, the U.S. District Court found that the state officers were using state seizure warrants as a form of general warrant, thereby impermissibly evading the constitutional requirement of a search warrant supported by probable cause. Moreover, the court found that the procedure violated the Kansas statute itself, which contained no provision for restraint of substitute assets before a judicial determination that some property of the owner is forfeitable, the value of that property, and that the property meets at least one of seven listed criteria. No such determination was made here. U.S. v. Chandler, 18 F.Supp.2d 1240 (D. Kansas 1998). xe "U.S. v. Chandler, 18 F.Supp.2d 1240 (D. Kansas 1998)."
Mississippi District Court finds Mississippi state forfeiture statute facially unconstitu​tional. (115) Mississippi police arrested plaintiff on drug charges and seized his truck. Three months later, the state instituted a civil forfeiture action against the truck, but moved to stay the forfeiture proceedings pending the outcome of the underlying criminal prosecution. Plaintiff was acquitted at his criminal trial (held over a year after the forfeiture action was filed). A month after the acquittal, the state prevailed on its forfeiture claim at trial; however, the judgment was reversed by the Mississippi Supreme Court on various grounds, including that the forfeiture action was untimely filed under the provisions of the Mississippi forfeiture statute. While the state appeal was pending, plaintiff brought this federal action seeking, inter alia, a declaration that the state forfeiture statute was facially unconstitutional. The U.S. District Court found the state law unconstitutional because, although it requires that forfeiture proceedings be filed “promptly” after a property seizure, it contains no specific rules about when a hearing on the forfeiture must be held. The court was particularly concerned that Mississippi practice permitted staying a civil forfeiture until after resolution of an underlying criminal case. In a state like Mississippi with a lax speedy trial rule, an indefinite stay pending a criminal case's outcome violates due process. Galloway v. City of New Albany, 2000 WL 332098 (N.D. Miss. 2000). 

Missouri District Court upholds state law authorizing seizure of obscene materials. (115) The St. Louis Police Department obtained and executed a warrant for seizure of magazines and videos from plaintiff’s “adult business.” The warrant was issued under a Missouri statute, R.S. Mo. §542.281, which authorizes warrants to search and seize for evidentiary purposes material preliminarily adjudicated to be obscene. Plaintiff chal​lenged the constitutionality of the statute on the grounds that: (1) it does not mandate a post-seizure adversary hearing on the obscenity of the seized material, and (2) it fails to limit the quantity of items seized to one copy per item. The district court found the statute constitutional. Although the court read federal case law to require that a person aggrieved by such a search must in fact be provided with a post-seizure hearing on obscenity upon a proper request, see Heller v. New York, 413 U.S. 483 (1973), and Fort Wayne Books v. Indiana, 489 U.S. 46, 62 (1989), a state need not provide for such a hearing in its statutes. It is enough that a hearing would be provided if requested, and plaintiff here did not request it. Similarly, a statute need not specify that seizure of allegedly obscene material for evidence be limited to a single copy; however, the court agreed that the state should return to plaintiff any extra copies seized in this search. B.A.P. v. McCulloch, 994 F.Supp. 1331 (E.D. Missouri 1998).xe "B.A.P. v. McCulloch, 994 F.Supp. 1331 (E.D. Missouri 1998)."
New York District Court finds that Eleventh Amendment bars relief against state officials who wrongfully obtained seized funds under state law. (115) Federal authorities brought a civil RICO action against local union officials engaged in racketeering with organized crime families, and the locals were put under direction of a trustee while the state Organized Crime Task Force (OCTF) conducted its own investigation. The OCTF negotiated an agreement with the corporation at which the labor racketeering had occurred for the company to forfeit $2.5 million to the OCTF in return for the state’s agreement not to prosecute the company criminally. Only about $365,000 of the forfeited funds was paid by the OCTF to union members victimized by the racketeering activity. The balance was distributed to the state Office of Alcoholism and Substance Abuse or kept by the OCTF. The union trustee sued the OCTF. The district court held that in reaching and administering the forfeiture settlement the OCTF officials essentially ignored multiple provisions of state forfeiture law, and in doing so deprived the union of property without due process. Nonetheless, the court denied relief on the ground that the Eleventh Amendment precluded an award of monetary damages for past conduct against the defendant OCTF officers in their official capacities. Local 851 of the International Brotherhood of Teamsters v. Thyssen Haniel Logistics, 90 F. Supp.2d 237 (E.D. N.Y. 2000).
Rhode Island Bankruptcy Court finds state criminal restitution order not dischargeable in bank​ruptcy. (115) Defendant was con​victed in Rhode Island state court of defrauding two credit unions. He was sentenced to prison and to pay restitution of over $4 million. When defendant filed bankruptcy, he sought to have his restitutionary obligation discharged. In an opinion that would appear equally applicable to state criminal, and possibly civil, forfeitures, the Rhode Island Bankruptcy Court found that a state court restitution order is non-dischargeable under 11 U.S.C. §523(a)(7). Citing Kelly v. Robinson, 479 U.S. 36, 50 (1986), the court wrote: “Section 523(a)(7) exempts from discharge a debt ‘to the extent such debt is for a fine, penalty, or forfeiture payable to and for the benefit of a governmental unit,’ and ‘preserves from discharge any condition a state criminal court imposes as part of a criminal sentence.’” Rhode Island Depositors Economic Protection Corporation v. LaRoche, 207 B.R. 369 (D. R.I. 1997).xe "Rhode Island Depositors Economic Protection Corporation v. LaRoche, 207 B.R. 369 (D. R.I. 1997)."
Texas District Court says state lawsuit for return of adoptively forfeited funds was properly removed. (115) Drug investigators from Henderson County, Texas executed a state drug search warrant at plaintiff’s residence and seized $19,867 in cash, including two marked bills that had earlier been paid to plaintiff by an informant to purchase cocaine. The county authorities obtained a state court order transfer​ring the money to the U.S. for forfeiture. The DEA provided proper notice to plaintiff and his lawyer, then forfeited the money when no response was received within the prescribed period. Plaintiff filed a lawsuit in Texas state court contesting the forfeiture and naming both state and federal defendants. The U.S. district court granted the federal defendants’ motion to remove the matter because “it could have been originally brought in federal court. 28 U.S.C. §1441(a).” Moreover, subject matter jurisdiction existed because the suit “clearly challenges official acts of the DEA as an agency of the United States.” Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998).xe "Hawkins v. Henderson County, et al., 22 F.Supp.2d 513 (E.D. Texas 1998)."
Washington Bankruptcy Court holds dis​gorgement under Arizona Racketeering Act was not discharge​able. (115) Defendant entered an “Alford” plea to Arizona state racketeering charges relating to a cocaine trafficking operation. Arizona also obtained a civil disgorgement order for $1,871,100, the amount of defendant’s drug profits, pursuant to the Arizona Racketeering Act, A.R.S. §13-2314(D)(7). Defendant then filed for Chapter 7 bankruptcy in the State of Washington. His debts were discharged, with the exception of the disgorgement order. The bankruptcy court found that “disgorgement is a species of forfeiture” and that it is not dischargeable under 11 U.S.C. §523(a)(7) because: (1) it is a fine, penalty, or forfeiture; (2) it is payable to and for the benefit of a governmental unit; and (3) it is not compensation for the government’s actual pecuniary loss. In re: Ott, 218 B.R. 118 (W.D. Wash. 1998).xe "In re\: Ott, 218 B.R. 118 (W.D. Wash. 1998)."
Author analyzes state drug tax statutes in light of Kurth Ranch double jeopardy ruling. (115) In this law review note, Charles K. Todd, Jr., takes a critical look at the Supreme Court’s decision in Department of Revenue of Montana v. Kurth Ranch, 511 U.S. 767 (1994), which held that the Montana state tax on illegal drugs was “punishment” for double jeopardy purposes and thus unconstitutional. The article discusses the history of state drug taxes and of various previous constitutional challenges to them. It critiques the Kurth Ranch decision, decrying it for “mudd[ying] the double jeopardy waters.” The author notes that Kurth Ranch does not necessarily invalidate all state taxes on illegal drugs because the decision relied heavily on specific “unusual features” of the Montana law. These included: (1) the high rate of taxation and its avowed deterrent purpose; (2) the fact that the tax was to be collected only after payment of fines and forfeitures; (3) the tax could be collected on goods neither owned nor possessed by the taxpayer; and (4) only taxpayers arrested for criminal drug violations had an obligation to pay. The article concludes by proposing model state legislation designed to survive scrutiny even after Kurth Ranch. The practical value of the author’s analysis is diminished somewhat because he does not discuss U.S. v. Ursery, 518 U.S. 267 (1996), which was doubtless decided after the article was written. Charles K. Todd, Jr., Note: The Supreme Court Assaults State Drug Taxes With a Double Jeopardy Dagger: Death Blow, Serious Injury, or Flesh Wound? 29 Indiana L.R. 695 (1996).xe "Todd, Charles K., Jr., Note\: The Supreme Court Assaults State Drug Taxes With a Double Jeopardy Dagger\: Death Blow, Serious Injury, or Flesh Wound? 29 Indiana L.R. 695 (1996)."

