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§650 Constitutional Issues, Generally



Supreme Court upholds forfeiture of vehi​cle jointly owned by married couple and used as the site of an act of prostitution by the husband. (650) Claimant was the joint owner, with her husband, of an auto in which her husband engaged in sexual activity with a prostitute. The Michigan State trial court forfeited the car as a public nuisance, but declined to allow any offset to the wife because of her lack of knowledge of her husband’s activities. The Michigan Supreme Court sustained the trial court. The U.S. Supreme court held that the forfeiture order did not offend the Due Process Clause of the Fourteenth Amendment or the takings clause of the Fifth Amendment. Relying on a long line of cases including Van Oster v. Kansas, 272 U.S. 465 (1926), and Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974), the court reiterated its long-expressed view that an owner’s interest in property put to illegal uses may constitutionally be forfeited despite the owner’s lack of knowledge. As for the takings argument, the court held that the government may not be required to compensate an owner for property already lawfully acquired by exercise of governmental authority other than eminent domain. Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996).xe "Bennis v. Michigan, 516 U.S. 442, 116 S.Ct. 994 (1996)."
Supreme Court holds that criminal forfeitures are part of sentencing so no right to jury determination of forfeitability. (650) Defen​dant pled guilty to engaging in a continuing criminal enterprise in violation of 21 U.S.C. §848 and agreed to forfeit “all his assets” to the government. In an opinion by Justice O’Connor, the Supreme Court rejected the defendant’s argument that he had a right under both Fed. R. Crim. P. 31(e) and the Sixth Amendment to a jury determination of the forfeitability of his property in criminal proceedings, and that this right could not be waived without an express advisement from the district court and a written waiver of the right by the defendant. The court reasoned that forfeiture is an element of the sentence in a criminal case, not a substantive offense. Defendants have no Sixth Amendment right to a jury determination of sentence. Advice regarding the special right in Rule 31(e) is not among the Rule 11(c) safeguards and the Court declined to expand the currently required colloquy. Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995).xe "Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995)."
Supreme Court finds pre-seizure notice and hearing required in civil forfeiture of real property. (650) Approximately 4 1/2 years after drugs were found in respondent's home, the United States filed an in rem action to forfeit the house and surrounding real property. With​out prior notice or an adversary hearing, the government seized the property and directed payment of future rents to the United States Marshal. The Ninth Circuit held that the seizure of the property without prior notice and a hearing violated the Due Process Clause and that failure to comply with inter​nal reporting rules could require dismissal of the action as untimely. In a 5-4 decision au​thored by Justice Kennedy, the Supreme Court agreed in part with the Ninth Circuit's finding that the Due Process Clause of the Fifth Amendment prohibits the government in a civil forfeiture case from seizing real property without first affording the owner no​tice and an opportunity to be heard. How​ever, a unanimous Court overruled the Ninth Circuit on the issue of timeliness, finding that filing the action within the statute of limita​tions suffices to make it timely and that the cause should not be dismissed for failure to comply with certain other statutory directives for expeditious prosecution in forfeiture cases. U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993).xe "U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993)." 

Supreme Court upholds constitutionality of forfeiture statutes even though they may de​prive innocent persons of their property. (650) States and the federal govern​ment are free to exercise their police power to deter​mine that certain uses of prop​erty are undesirable and illegal. Thus, they may enact additional sanc​tions for forbidden use beyond punishment of the perpetrators. Forfeiture statutes prevent further illicit use, render ille​gal behavior un​profitable, compen​sate the government for enforcement efforts, and provide security for subse​quent penalties and fines. The threat of forfeiture will also cause innocent owners to exercise care when trans​ferring possession of their property. The court reserved judgment on the question of whether forfeiture would be allowable if the owner is neither in privity with the pos​sessor nor has given consent to posses​sion. Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974).xe "Calero-Toledo v. Pearson Yacht Leasing Co., 416 U.S. 663 (1974)."
1st Circuit approves use of civil forfeiture evidence as rebuttal in criminal trial. (650) Defendant was convicted of embezzling public and money laundering. At trial, he claimed that certain funds deposited into a bank came from legitimate family sources. The government, in its rebuttal case, introduced evidence from an earlier civil forfeiture action arising from the same transactions tending to contradict this claim. The district court also precluded defendant from introducing on surrebuttal additional evidence purportedly explaining the sources of the forfeited funds. The First Circuit found that neither the admission of the evidence from the forfeiture action nor the preclusion of surrebuttal evidence denied defendant his Sixth Amendment right to confrontation. U.S. v. Leon-Delfis, 203 F.3d 103 (1st Cir. 2000).xe "U.S. v. Leon-Delfis, 203 F.3d 103 (1st Cir. 2000)."
1st Circuit finds bank fraud forfeiture violates Ex Post Facto Clause. (650) The government crimi​nally forfeited defendant’s farm pursuant to 18 U.S.C. §982(a)(2)(A), a statute rendering property forfeitable for commission of, or conspiracy to commit, certain bank fraud offenses. The effective date of the statute was August 9, 1989, and all but one of the overt acts committed by defendant in furtherance of the bank fraud conspiracy occurred before that date. The First Circuit reversed the forfeiture verdict because the single act committed after the statute’s effective date (repayment of a loan) did not, in the court’s view, truly further the objective of the conspiracy. Consequently, the forfeiture count of the indictment was barred by the Ex Post Facto Clause of the Constitution. U.S. v. Colon-Munoz, 192 F.3d 210 (1st Cir. 1999).xe "U.S. v. Colon-Munoz, 192 F.3d 210 (1st Cir. 1999)."
1st Circuit holds that because forfeiture notice was adequate, there was no waiver of sovereign immunity. (650) Currency seized from plaintiffs' residence was adminis​tratively forfeited by the DEA. Plaintiffs' filed a civil rights action against the DEA under 28 U.S.C. §1331, alleging insufficient no​tice of the administrative proceeding, and that the currency was seized in violation of the 4th Amend​ment. The 1st Circuit held that be​cause the notice was adequate, plaintiffs lost the waiver of sovereign immunity that had allowed the court to entertain the action, and thus the district court had no jurisdiction to consider plaintiff's 4th Amend​ment claim. Sarit v. U.S. Drug Enforce​ment Administra​tion, 987 F.2d 10 (1st Cir. 1993).xe "Sarit v. U.S. Drug Enforcement Administra​tion, 987 F.2d 10 (1st Cir. 1993)."
4th Circuit says 21 U.S.C. §853 is constitutional as to third-party claimants. (650) Hawkins pleaded guilty to drug conspiracy charges and agreed to forfeit his interest in numerous vehicles and real property. His girlfriend, Holmes, filed a third-party claim under 21 U.S.C. §853 alleging ownership of three of the cars. Holmes contended that ( 853 was unconstitutional as to third-party claimants because it (1) deprives the third party of a jury trial; (2) requires the third party to prove that the property should not be forfeited; and (3) provides greater protection to the indicted criminal defendant than the third party. Relying on Libretti v. U.S., 516 U.S. 29 (1995), the Fourth Circuit rejected all these contentions. A criminal forfeiture is an aspect of the punishment imposed on a convicted defendant. In this setting, a third party claimant has no right to a jury trial, nor does it violate the constitution to place on a claimant the burden of proving either an ownership interest superior to the defendant or status as a bona fide purchaser for value. U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished).xe "U.S. v. Holmes, 133 F.3d 918 (4th Cir. 1998) (table) (unpublished)."
6th Circuit holds that although court vacated probation provision prohibiting claimant from possessing firearms, his Second Amendment right to bear arms was not restored. (650) Claimant pro se was convicted in 1975 of receiving or possessing a firearm and sentenced to 3 years probation. A condition of probation that prohibited him from receiving or possessing any firearm was later rescinded by the court. In 1999, ATF agents searched his premises, seized and moved to forfeit and dispose of 22 firearms. Claimant filed a F.R.Crim.P. 41(e) motion for return of the firearms, arguing that their forfeiture would violate his Second Amendment rights. Cross-motions for summary judgment were filed. The district court denied claimant’s motions and granted the government summary judgment. The Sixth Circuit held that the Second Amendment guarantees a collective rather than an individual right to bear arms. The Sixth Circuit also found that claimant’s civil right to bear arms had not been generally restored by the vacating of the probation provision, and affirmed. U.S. v. Twenty-Two Various Firearms, 2002 WL 475256 (6th Cir. 2002) (unpublished).

8th Circuit rules Iowa drug tax does not violate Commerce Clause. (650) Defendant was arrested while transporting marijuana through Iowa on an interstate highway. He was charged with possession with intent to deliver and failure to have a tax stamp for the marijuana as required by Iowa law. Defendant argued that the Iowa drug tax violated the Commerce Clause of the U.S. Constitution, relying on cases prohibiting states from taxing goods which are merely in transit through a state. The Eighth Circuit distinguished this line of authority on the ground that the so-called “dormant” Commerce Clause cases are designed to prevent one state from imposing barriers on legitimate trade between other states. Here the commodity at issue, marijuana, is contraband rather than a legal commodity. The drug tax conviction was upheld. Predka v. State of Iowa, 186 F.3d 1082 (8th Cir. 1999).xe "Predka v. State of Iowa, 186 F.3d 1082 (8th Cir. 1999)."
8th Circuit holds that federal forfeiture law super​sedes Iowa homestead exemption. (650) The 8th Circuit rejected defendant's claim that the Iowa homestead exemption ex​empted her home from criminal forfeiture under 21 U.S.C. §853(a). Under the Supremacy Clause of Article VI of the Con​stitution, federal law supersedes states law where there is an outright conflict between such laws. Thus the federal forfeiture law clearly superseded the homestead exemption. To hold differently would de​stroy the unifor​mity of application of §853(a) and would interfere with the intent of Congress. U.S. v. Curtis, 965 F.2d 610 (8th Cir. 1992).xe "U.S. v. Curtis, 965 F.2d 610 (8th Cir. 1992)."
8th Circuit rules claimants waived con​tention that civil forfeiture statute is a Bill of Attaind​er. (650) Claimants contended for the first time on appeal that 21 U.S.C. §881(a)(7), a civil forfeiture statute, was an unconstitutional Bill of Attainder. The 8th Circuit refused to consider this argument, ruling that claimants' failure to raise this is​sue below constituted a waiver. U.S. v. One Parcel of Property Located at RR 2, Inde​pendence, Buchanan County, Iowa, 959 F.2d 101 (8th Cir. 1992).xe "U.S. v. One Parcel of Property Located at RR 2, Inde​pendence, Buchanan County, Iowa, 959 F.2d 101 (8th Cir. 1992)."
9th Circuit holds suit by Indian tribe against Washington state seeking return of seized cigarettes barred by 11th Amend​ment. (650) The State of Washington taxes cigarettes and requires cigarettes sold in Washington to bear a tax stamp as proof of payment. Nonetheless, Indians may purchase untaxed, unstamped cigarettes on Indian reservations. Such cigarettes may be shipped to reservations, but deliveries must be pre-approved by the Washington Department of Revenue. A Washington state patrol officer found and seized a truckload of unstamped cigarettes bound for the Yakima Indian Reservation. When it was discovered that approval for the shipment had not been sought, the state sought forfeiture of the cigarettes under state law. The Yakima Nation sued the state in federal court for return of the cigarettes. The Ninth Circuit found that the tribe’s action against the state was barred by the Eleventh Amendment. The state did not consent to waive its sovereign immunity by participating in the federal action, particularly as it raised sovereign immunity in its first responsive pleading. The Ninth Circuit also approved remand of the forfeiture to the appropriate state tribunal. Yakama Indian Nation v. State of Washington Department of Revenue, 176 F.3d 1241 (9th Cir. 1999).xe "Yakama Indian Nation v. State of Washington Department of Revenue, 176 F.3d 1241 (9th Cir. 1999)."
9th Circuit holds Mandatory Victims Restitution Act does not violate 7th or 8th Amendment. (650) Defendants in this consolidated appeal were convicted of arson and bank robbery and were ordered to make restitu​tion payments to the victims in the amount of the full value of their loss pursuant to the Mandatory Victims Restitution Act of 1996 (MVRA). Defendants argued that the MVRA violates the cruel and unusual punishments and excessive fines clauses of the Eighth Amendment. The Ninth Circuit held the MVRA is punishment, and is thus subject to the Eighth Amendment, but does not violate the Excessive Fines Clause. Unlike forfeiture cases, there is no requirement of a nexus between the property taken from the defendant for restitution and the underlying crime. Proportionality between the amount of restitu​tion and the severity of the crime is required, but restitution set in the amount of the victim’s loss has proportionality “built in.” The court also rejected the argument that the MVRA was cruel and unusual punishment because it makes restitution orders enforce​able twenty years after the completion of a defendant’s pri​son term. Finally, the court found no merit in the contention that “by providing for conversion of restitution orders into enforceable civil judgment liens, the MVRA violates the Seventh Amendment’s guarantee of trial by jury.” U.S. v. Dubose, 146 F.3d 1141 (9th Cir. 1998).xe "U.S. v. Dubose, 146 F.3d 1141 (9th Cir. 1998)."
10th Circuit finds no right of confrontation or right to counsel in civil forfeiture cases. (650) The government alleged that claimant’s property was used to facilitate the drug offenses of which claimant was convicted, and a civil forfeiture judgment was entered pursuant to an “Agreed Order of Forfeiture” signed by claimant’s attorney. More than three years later, claimant filed a motion under Rule 60(b)(4), Fed. R. Civ. P., alleging that his attorney had no authority to enter such an agreement and that he had therefore been deprived both of his right to confrontation of witnesses and his right to effective assistance of counsel. The Tenth Circuit upheld the denial of the motion because neither the Confrontation Clause nor the Sixth Amendment right to counsel applies to civil forfeitures. U.S. v. Real Property Located at Rt. 1, Box 118, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished).xe "U.S. v. Real Property Located at Rt. 1, Box 118, 132 F.3d 44 (10th Cir. 1997) (table) (unpublished)."
Eleventh Circuit holds that application of CAFRA to proceeds obtained before the law's effective date did not violate the Ex Post Facto Clause of the U.S. Constitution. (650) The defendant was convicted for conspiracy to commit fraud and for providing false statements to auditors and forfeiture of assets was ordered. On appeal, he argued that the application of the Civil Asset Forfeiture Reform Act (“CAFRA”) to proceeds he obtained before the law's effective date violated the Ex Post Facto Clause of the United States Constitution, and that the jury's forfeiture verdict based upon his stock options should have assessed the stocks' value at the time that he exercised his options, rather than when he sold the stock. The Court first noted that when a defendant is charged with a conspiracy that continues after the effective date of the statute, no ex post facto violation occurs. The jury in the trial court convicted the defendant of such a “straddling” conspiracy. Although the conspiracy began prior to the August 23, 2000, date CAFRA became effective, it continued beyond that date through March 2002, rendering all proceeds that he acquired due to the conspiracy, specifically the stock options that he exercised in 1997 and the bonuses that he received from 1996 through May 2000, subject to the forfeiture statute. As for the stock valuation, the defendant averred that the district court should have valued the stock at the time he sold it because prior to that event, the stock's value merely constituted unrealized gains. That argument, however, had no basis in statutory or case law; rather, it appeared to derive from capital gains taxation accounting practices. As demonstrated by the forfeiture statute itself, 18 U.S.C. §981(a)(1)(C), “[a]ny property, real or personal, which constitutes or is derived from proceeds traceable to ... a conspiracy to commit such an offense” is subject to forfeiture. Congress did not limit the statute's reach to liquid assets or cash. Accordingly, the defendant need not have sold his stock to render the proceeds subject to forfeiture. Moreover, it would be absurd to permit a criminal to mitigate the value of property that he must forfeit by squandering or poorly investing the illegally acquired proceeds, which his argument essentially proposed. Thus, the Court held that the district court applied the forfeiture statute appropriately, and the holding was affirmed. U.S. v. Crumpler, 2007 WL 1095136 (11th Cir. 2007) (April 13, 2007).

11th Circuit rejects Tenth Amendment challenge to forfeiture of doctor’s license. (650) Following his conviction on illegal drug distribution charges, a jury returned a criminal forfeiture verdict against the defendant doctor’s Georgia medical license. The defendant argued that the forfeiture violated the Tenth Amendment to the U.S Constitution because it deprived the State of Georgia of its right to regulate the practice of medicine within its borders. The Eleventh Circuit held that the forfeiture did not violate the constitution or deprive the state of any right because the forfeiture only related to the defendant’s current license, and did not preclude the state from issuing the defendant a new license in the future. U.S. v. Dicter, 198 F.3d 1284 (11th Cir. 1999).xe "U.S. v. Dicter, 198 F.3d 1284 (11th Cir. 1999)."
11th Circuit says state lacks 11th Amendment immunity in an in rem admiralty action. (650) A commercial salvor found and towed a boat abandoned off the Florida Keys. The State of Florida thereafter impounded the vessel and sought to forfeit it under state contraband forfeiture law because it lacked a hull identification number. The salvor brought this in rem admiralty action seeking title to or a marine salvage award against the vessel. Florida authorities refused to allow U.S. Marshals to serve the in rem arrest warrant and claimed immunity under the Eleventh Amendment against a federal admiralty action. The Eleventh Circuit held that Florida had physical, but not legal, possession of the boat when the salvor filed the federal case because the state had not completed its state forfeiture action. Legal possession does not accrue in such a case until judgment enters. Consequently, lacking legal possession, the state had no Eleventh Amendment immunity. Moreover, no liability imposed against the defendant boat would result in payment from the public funds of Florida. Florida’s motion to dismiss the admiralty action was properly denied. Sea Services of the Keys, Inc. v. Florida, 156 F.3d 1151 (11th Cir. 1998).xe "Sea Services of the Keys, Inc. v. Florida, 156 F.3d 1151 (11th Cir. 1998)."
11th Circuit holds federal civil forfeiture law preempts Florida homestead law. (650) The 11th Circuit held that 21 U.S.C. §881(a)(7), which provides for civil forfeiture of property used to facilitate certain drug offenses, preempts Florida's homestead law. Gregory v. Ashcroft, 501 U.S. 452 (1991) was not applicable because the laws in question did not impact a state's self-identification as a sovereignty. Section 881(a)(7) states without exception that all real property is subject to forfeiture. The Florida homestead law has been interpreted to forbid civil or criminal forfeitures of homestead property. Therefore the two statutes are in direct conflict, and the federal statute controls. U.S. v. Lot 5, Fox Grove, Alachua County, Florida, 23 F.3d 359 (11th Cir. 1994).xe "U.S. v. Lot 5, Fox Grove, Alachua County, Florida, 23 F.3d 359 (11th Cir. 1994)." 

11th Circuit finds no ex post facto violation in RICO forfei​ture of substitute property. (650) As a result of defen​dants' RICO violations, a for​feiture verdict was entered against certain of defendants' property. Since the cur​rent prop​erty owners were innocent bona fide pur​chasers for value, the district court entered a forfeiture order of substitute property under 18 U.S.C. §1963(m). Defendants con​tended that the application of §1963(m) violated the ex post facto clause because it was enacted after the RICO violations took place. The 11th Circuit found no ex post facto viola​tion in the forfeiture of substitute property. Section 1963(m) did not change the quantum of punishment under RICO nor add any new penalty. It merely provided for an alterna​tive method of collecting a forfeiture judgment. U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991).xe "U.S. v. Reed, 924 F.2d 1014 (11th Cir. 1991)."
Federal Circuit rejects effort to litigate forfeiture dispute in court of claims. (650) Plaintiff owned six parcels of real estate seized and forfeited by the United States as part of a drug investigation. Plaintiff contested the forfeitures, lost in federal district court, and then appealed to the Sixth Circuit. During the pendency of the appeal, he filed a complaint in the Court of Federal Claims alleging that: (1) retention of the property between the time of seizure and the forfeiture order constituted a temporary taking of property for which he should be compensated; and (2) the seizure resulted in an “illegal exaction” from him in violation of the U.S. Constitution. The Federal Circuit held that the Court of Claims lacked jurisdiction over both claims. Government possession of property between the time of seizure and the time of forfeiture is not a taking for which an owner is entitled to compensation. U.S. v. One 1979 Cadillac Coupe de Ville, 833 F.2d 994, 1000 (Fed.Cir. 1987). Similarly, to raise a claim of illegal exaction, a plaintiff must have paid money to the government, directly or indirectly, and be seeking return of that sum. Here, plaintiff did not seek return of the property itself, only compensation for its prolonged pre-forfeiture detention. Owens v. U.S., 1999 WL 594516 (Fed. Cir. 1999) (unpublished). xe "Owens v. U.S., 1999 WL 594516 (Fed. Cir. 1999) (unpublished)."
Texas District Court upholds constitutionality of probable cause as burden of proof in civil forfeitures. (650) Claimants challenged the civil forfeiture of their real property pursuant to 18 U.S.C. §981(a)(1)(A). The government established probable cause to believe that the property was involved in a money laundering transaction, 18 U.S.C. §1957, and was purchased with proceeds of a violation of 18 U.S.C. §1029 (regarding the illegal use of access devices). Claimants alleged that requiring only a probable cause showing from the government violated their confrontation rights under the Sixth Amendment. The court observed that the Sixth Amendment right to confront adverse witnesses applies only to criminal cases, and not to civil forfeitures. It also noted the plethora of authority rejecting constitutional challenges to the probable cause burden of proof in forfeiture cases. U.S. v. Real Property Known as 1700 Duncanville Road, 90 F.Supp.2d 737 (N.D. Tex. 2000).xe "U.S. v. Real Property Known as 1700 Duncanville Road, __ F.Supp.2d __, 2000 WL 339165 (N.D. Tex. March 9, 2000) No. 3\:99-CV-0996-T."
Student author analyzes and disagrees with result in Bennis v. Michigan. (650) The Supreme Court in Bennis v. Michigan, 516 U.S. 442 (1996), upheld that forfeiture of a vehicle used for an act of prostitution by the husband of the owner. In this article, a student author examines the Bennis decision in the context of the history and development of civil forfeiture and proposes an analytical framework based on civil forfeiture's historical roots, tort negligence law (which the author says is an underlying theme in forfeiture cases), and due process jurisprudence. He discusses the historical underpinnings of civil forfeiture and the Michigan statutes involved, reviews the majority and dissenting decisions in the Bennis case, and analyzes the case in the context of the Due Process Clause of the Fourteenth Amendment by applying a balancing of the interests analysis and utilizing established tort principles. He contends that courts should be able to process government civil forfeiture claims without offending tradi​tional notions of property and liberty accorded innocent owners. Finally, the article concludes that, absent an innocent owner defense, the Michigan abatement statute deprives individuals of their property without due process of law. Graeme S.R. Brown, Comment, Forfeiting the Due Process Rights of the Innocent Owner, 32 New England L. Rev. 479 (1998).xe "Brown, Graeme S.R., Comment, Forfeiting the Due Process Rights of the Innocent Owner, 32 New England L. Rev. 479 (1998)."
Student author contends Bennis v. Michigan was wrongly decided. (650) In Bennis v. Michigan, 516 U.S. 442 (1996), the Supreme Court held that the forfeiture under a Michigan state nuisance statute of a vehicle used as the site of an act of prostitution by the husband of the owner violated neither the Due Process Clause of the Fourteenth Amendment nor the Takings Clause of the Fifth Amendment. This Note contends that Bennis was wrongly decided. Additionally, it argues that the case raises constitutional issues under the Excessive Fines Clause of the Eighth Amendment and the Double Jeopardy Clause of the Fifth Amendment. Further, the Bennis decision alters the basic requirements of fundamental fairness based on an American citizen's right to own and maintain property. Shelley D. Whatley, Note, Baby, They Can Seize Your Car: Forfeiture Laws and Taking Property from Innocent Victims in Bennis v. Michigan, 34 Houston L. Rev. 1279 (1997).
