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§540 Criminal Forfeiture Trials



Supreme Court holds that stipulated asset forfeiture in plea agreement acts as waiver to right to special jury verdict under Fed. R. Crim. P. 31(e). (540) Defendant pled guilty to engaging in a continuing criminal enterprise in violation of 12 U.S.C. §848 and agreed to forfeit “all of his assets” to the government. The Supreme Court held that the right to a special jury verdict on forfeiture in Fed. R. Crim. P. 31(e) was waived by the guilty plea. Likewise, the district court was not required under Rule 11(f) to advise the defendant of his right to a special verdict under Rule 31, nor was the district court obliged to obtain from the defendant an express waiver of that right. Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995).xe "Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356 (1995)."
1st Circuit finds that district court’s imposition of criminal forfeiture did not infringe on defendant’s Sixth Amendment right to be present at sentencing. (540) Defendant pleaded guilty to a money laundering conspiracy operation that distributed nearly $40 million in narcotics proceeds to various global bank accounts. An Order of Forfeiture for $3.7 million was entered against him pursuant to his guilty plea. On appeal of the Order of Forfeiture, he contended that the written and oral conditions of his sentence diverged, and the forfeiture, which he alleged was part of the former but not the latter, was never a part of the final judgment. He argued that the Confrontation Clause of the Sixth Amendment requires that the oral conditions control. The 1st Circuit concluded that forfeiture was part of the defendant’s sentence. Although the district court did not directly mention forfeiture in its oral sentence, the defendant had acknowledged at a plea conference that he was liable for at least a $2-million forfeiture. Due to his request for a continuance, the district court decided the imprisonment and forfeiture elements of the sentence at separate hearings, but this did not prevent forfeiture from becoming part of the final judgment. Finding that the defendant had not only notice that the sentence included forfeiture, but also the opportunity to confront witnesses at a full-fledged evidentiary hearing, the 1st Circuit found that the proceedings fully satisfied the Confrontation Clause. Affirmed. U.S. v. Ferrario-Pozzi, 2004 WL 1058159 (1st Cir., May 12, 2004). 

1st Circuit upholds adverse spousal testimony privilege in criminal forfeiture case. (540) Defendant pleaded guilty to money laundering, extortion, racketeer​ing, and other offenses, and agreed to forfeit $916,000 pursuant to 18 U.S.C. §§982 and 1963. However, defendant denied having more than $5,000 in assets. The govern​ment sought discovery regarding defendant’s assets from his wife, who claimed the adverse spousal testimony privilege and declined to provide requested documents or to answer questions about her husband’s assets or any asset transfers to her. The First Circuit held that the adverse spousal testimony privilege does apply in criminal forfeiture proceedings. It is personal to the testifying spouse, and exists when the testifying spouse reasonably fears that his or her testimony might place the non-testifying spouse in criminal jeopardy. The court held that such a reasonable fear existed here because the wife’s truthful answers to the government’s questions might subject the non-testifying defendant to criminal liability for tax evasion. The govern​ment could nonetheless compel defendant’s wife to answer by filing an affidavit disclaiming any intention to use her answers against the defendant in a criminal prosecution. U.S. v. Yerardi, 192 F.3d 14 (1st Cir. 1999).xe "U.S. v. Yerardi, 192 F.3d 14 (1st Cir. 1999)."
1st Circuit affirms bifurcated trial for crimi​nal charges and criminal forfeiture claims. (540) Over defendant's objection, substantive criminal charges against defendant were tried separately from the criminal forfeiture claims against his residence. The 1st Circuit affirmed the bifur​cation order. No court has deter​mined that a criminal defendant is entitled to a unitary trial under these cir​cumstances. De​fendant's claim that bifurcation pre​vented him from urging the jury to invoke its power of nullification was mistaken. Even in a unitary trial, it would have been improper to urge the jury to nullify ap​plicable law. U.S. v. Des​marais, 938 F.2d 347 (1st Cir. 1991).

1st Circuit finds foregoing closing argument on forfeiture count was not ineffective assisstance. (540) Defendant was tried and convicted of conspiracy to distribute marijuana and of a criminal forfeiture count. The First Circuit rejected defendant’s argument that the decision by his defense attorney not to make a separate closing argument on the issue of forfeiture constituted ineffective assistance of counsel. The court observed that the decision not to make a separate argument on forfeiture is customarily a “strategy choice well within the range of professionally reasonable judgments.” Defendant complained that his attorney should have made two arguments – first, that some but not all of the property was subject to forfeiture, and second, that the forfeiture constituted a constitutionally excessive fine – both of which were properly directed not to a jury, but to the judge at sentencing. Accordingly, defendant suffered no prejudice from his attorney’s choice to forego these arguments at trial. U.S. v. Derman, 211 F.3d 175 (1st Cir. 2000)

2nd Circuit scrutinizes government's att​empts to ob​tain concessions from defendant in re​turn for releasing seized funds. (540) The prosecutor advised defendant's counsel that it would release seized funds to pay defen​dant's legal fees only if defendant's counsel agreed to an early trial date. Defendant argued that he was denied effective assistance of counsel based on counsel's con​flict of interest. Since the trial judge ultimately set a late trial date, the 2nd Circuit denied this claim, but noted that a trial court must "scrutinize with utmost care any effort by the Government to use its control of seized funds in negotiating with de​fense." For such a ne​gotiation to be valid, the informed consent of the defendant must be obtained on the record. U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990).xe "U.S. v. Mar​quez, 909 F.2d 738 (2d Cir. 1990)."
4th Circuit finds that defendant’s general request for a jury trial did not suffice to trigger the requirement that the criminal forfeiture issue be decided by the jury. (540) Defendant appealed his criminal narcotics convictions and criminal forfeitures of $500,000 in drug proceeds and cars. He argued that the district court erred in ordering forfeiture of his property without submitting the issue to the jury. He contended that the general request for a jury trial made by his counsel at arraignment was sufficient to trigger the requirement under Fed.R.Criim.P. 32.3(b)(4) that the forfeiture issue be submitted to the jury after it returned a guilty verdict against him. The district court rejected this argument as “flatly contradicting the language and purpose of the new criminal forfeiture rule.” The Fourth Circuit analyzed the issue under Libretti, which held that there is no constitutional right to a jury trial in a criminal forfeiture proceeding. The new Rule made a formerly mandatory requirement optional upon the express request of a party for a jury determination of forfeiture issues. Thus, the Fourth Circuit held that defendant’s general request for a jury trial at his arraignment did not suffice to trigger the requirement that the criminal forfeiture issue be decided by a jury. Affirmed. United States v. Davis, 2003 WL 1871050 (4th Cir., Apr., 14, 2003). 

5th Circuit says forfeiture section of bifur​cated criminal trial may proceed with eleven jurors. (540) Defendant was convicted of marijuana trafficking by a jury reduced to eleven members after the judge dismissed one juror for cause. The jury then heard evidence on the forfeiture allegations and returned a criminal forfeiture verdict against the defendant. Proceed​ing with eleven jurors is permissible pursuant to Fed. R. Crim. P. 23(b), even absent a stipulation by the parties. However, defendant argued that the forfeiture component of the bifurcated proceeding was in effect a separate trial, and that the court could not proceed to a verdict in such a trial with fewer than twelve jurors absent the defendant’s consent. The Fifth Circuit found that the guilt and forfeiture phases of a federal criminal prosecution are merely two parts of the same trial, and that Rule 23(b) permitted an eleven-juror verdicts in both, with or without the parties’ consent. U.S. v. Cantu, 167 F.3d 198 (5th Cir. 1999).xe "U.S. v. Cantu, 167 F.3d 198 (5th Cir. 1999)."
6th Circuit says court need not advise defendant of right to jury trial on forfeiture. (540) Defendant was convicted by a jury of cocaine violations. He then waived his interest in the seized money and it was criminally forfeited without an ancillary hearing. Two months later, defendant filed a Rule 41(e), Fed. R. Crim. P., motion for return of the money. He alleged he had been denied his right to have a jury determine the forfeitability of the money because he was unaware of that right due to the trial judge’s defective colloquy on the issue. Citing Libretti v. U.S., 516 U.S. 29, 116 S.Ct. 356, 367-68 (1995), the Sixth Circuit found that the district court “need not specifically advise a defendant that he has a right to a jury determination of criminal forfeiture.” Defen​dant’s Rule 41(e) motion was properly denied. U.S. v. Guess, 124 F.3d 200 (6th Cir. 1997) (table) (unpublished).xe "U.S. v. Guess, 124 F.3d 200 (6th Cir. 1997) (table) (unpub​lished)."
7th Circuit says mixed forfeiture verdict shows jury weighed evidence against each defendant separately. (540) A drug courier tried together with other more significant participants in a narcotics conspiracy moved for severance, claiming prejudicial joinder under Rule 14, Fed. R. Crim. P. The Seventh Circuit found no error. It noted that the jury returned forfeiture verdicts against the major defendants in the amount of $1 million, but imposed only a $2400 forfeiture on the courier. The court viewed the verdict as showing that the jury weighed the evidence against each defendant separately. “A mixed verdict on the actual charges is more telling…, but variance in a forfeiture decision also indicates that the jury considered the evidence against each defendant individually.” The motion for severance was properly denied. U.S. v. Hardin, 209 F.3d 652 (7th Cir. 2000).xe "U.S. v. Hardin, __ F.3d __, 2000 WL 329600 (7th Cir. March 30, 2000) No. 99-1175." 

9th Circuit finds no inconsistency between forfeiture and acquittal on some counts in laundering case. (540) Defendant was acquitted of filing a false tax return and making false statements about his ownership of several pawnshops. However, he was convicted of bankruptcy fraud for making the same false statements, and of laundering the profits of the pawnshops. In addition, the jury found the pawnshops criminally forfeitable as instrumen​talities of money laundering. Defen​dant argued that the not guilty verdicts on the false return and false statements charges demonstrated that the jury believed his claim that he bought the shops from his savings, and therefore the shops were not instrumentalities of money laundering. The Ninth Circuit disagreed. The fact that the jury convicted defendant of bankruptcy fraud and money laundering refuted his argument. Said the court, “although the verdicts may be inconsis​tent, that does not mean the jury was not convinced.” U.S. v. Ladum, 141 F.3d 1328 (9th Cir. 1998).xe "U.S. v. Ladum, 141 F.3d 1328 (9th Cir. 1998)."
9th Circuit finds power of attorney admissible to impeach denial of car ownership. (540) In a criminal case which may nonetheless stand as a cautionary tale to forfeiture counsel, a defendant charged with smuggling cocaine in a hidden compartment of the car he was driving took the stand to deny ownership of the vehicle and knowledge of its contents. The government cross-examined defendant with a power of attorney he had signed and mailed to the Customs service. The document, sent by defendant in response to a form notice of forfeiture, stated defendant owned the vehicle at the time of his arrest and sought to allow an Arizona woman to claim the car. The Ninth Circuit found no violation of defendant’s Sixth Amendment rights in admitting the document for impeachment purposes. The court rejected the suggestion that Customs was obliged to send a copy of the notice to defendant’s criminal lawyer. Moreover, even if there had been a Sixth Amendment violation, information obtained as a result of such a violation “may rightly be used for impeachment purposes.” U.S. v. Padilla-Flores, 141 F.3d 1182 (9th Cir. 1998) (table) (unpublished).xe "U.S. v. Padilla-Flores, 141 F.3d 1182 (9th Cir. 1998) (table) (unpublished)."
9th Circuit finds forfeiture verdict could not inval​idate conviction. (540) After de​fendant was con​victed of 23 counts of unlaw​ful sale of wildlife (birds) under the Lacey Act, the jury returned a forfeiture verdict of $5,000. Defendant argued that implicit in the forfeiture verdict was a finding that the birds were valued a $217.39 each, an amount less than the $350 market value required for a conviction under 16 U.S.C. §3373(d)(1)(B). However, the Ninth Circuit found no basis for holding that a forfeiture verdict can invalidate a lawfully obtained conviction. The forfeiture phase of the case took place after the jury had returned the guilty verdicts and the jury may well have decided that a large monetary fine was unneces​sary. In any event, an inconsis​tent verdict is not grounds for reversal. U.S. v. Parker, 991 F.2d 1493 (9th Cir. 1993).xe "U.S. v. Parker, 991 F.2d 1493 (9th Cir. 1993)."
9th Circuit finds failure to bifurcate for​feiture from guilt deter​mina​tion was not an abuse of discretion. (540) Appellant did not object at trial to join​ing the for​feiture and guilt deter​minations. "While broached at pre-trial con​ference, no rationale for bifurcation was ever offered by appel​lant." Accordingly, the 9th Circuit con​clud​ed that the failure to bifur​cate the forfeiture and guilt determina​tions was not an abuse of discretion. The panel did not dis​cuss U.S. v. Feldman, 853 F.2d 648 (9th Cir. 1988)xe "U.S. v. Feldman, 853 F.2d 648 (9th Cir. 1988)", which held that trial courts should bifur​cate forfeiture proceedings. U.S. v. Linn, 880 F.2d 209 (9th Cir. 1988).xe "U.S. v. Linn, 880 F.2d 209 (9th Cir. 1988)."
9th Circuit holds that criminal forfei​ture pro​ceedings must be bifurcated from the trial of guilt. (540) Exer​cising its supervisory power, the 9th Circuit held that "trial courts should bifurcate forfei​ture proceedings from ascer​tainment of guilt, re​quiring separate jury delibera​tions and al​lowing argu​ment of coun​sel." The trial judge may exercise discretion in de​ciding whether to hold an evidentiary hear​ing. This pro​cedure preserves the rights of defen​dants to remain silent during the guilt trial, but to testify re​garding the forfeiture of their assets. "Evidence received at this phase may not be used on ap​peal or at retrial to sus​tain the con​viction, nor in post-trial motions." U.S. v. Feld​man, 853 F.2d 648 (9th Cir. 1988).xe "U.S. v. Feld​man, 853 F.2d 648 (9th Cir. 1988)."
10th Circuit holds that criminal forfeiture trial need not be bifurcated where defendant fails to state a desire to testify at a separate trial. (540) In U.S. v. Sandini, 816 F.2d 869 (3d Cir. 1987) the 3rd Circuit exercised its su​pervisory power to require complete bifurca​tion of in personam crimi​nal forfeiture pro​ceedings from the guilt phase of a criminal trial. On the other hand, in U.S. v. Perholtz, 842 F.2d 343 (D.C. Cir. 1988), the D.C. Circuit declined to adopt a rule requiring any bifurca​tion what​soever, and the 9th Circuit de​clined to rule on the con​stitutionality of unitary pro​ceedings in U.S. v. Feldman, 853 F.2d 648, 661 (9th Cir. 1988). Here, the 10th Cir​cuit held that the responsibility rests on the de​fendant and counsel to make the trial court aware that the de​fendant desires to testify on the forfei​ture issues. "If no such re​quest is made, the trial court and the govern​ment are entitled to assume that evidence concerning guilt and forfei​ture may be heard together." U.S. v. Jenkins, 904 F.2d 549 (10th Cir. 1990).xe "U.S. v. Jenkins, 904 F.2d 549 (10th Cir. 1990)."
11th Circuit finds criminal forfeiture count does not constructively amend substantive charges of indictment. (540) Defendant pled guilty to a violation of 21 U.S.C. §860 (distributing or manufacturing drugs near a school), and then sought reduction of his Sentencing Guidelines offense level pursuant to the so-called “safety valve” provision, U.S.S.G. §5C1.2. However, §5C1.2 does not apply to violations of §860. Defendant attempted to argue that the forfeiture count in his indictment referred to violations of 21 U.S.C. §841, to which the safety valve can apply. However, the Eleventh Circuit held that the forfeiture count did not work a constructive amendment of the substantive count to which defendant pled guilty. He was not eligible for a safety valve reduction. U.S. v. Anderson, 200 F.3d 1344 (11th Cir. 2000).xe "U.S. v. Anderson, 200 F.3d 1344 (11th Cir. 2000)."
11th Circuit holds that district court should have bifurcated civil forfeiture trial to pre​vent jury from hearing hearsay. (540) In a civil forfeiture ac​tion, claimant asked for a bifurcated trial: a bench trial to determine probable cause, and a subsequent jury trial on the issue of the innocent owner defense. De​fendant argued that this was neces​sary to prevent the jury from consider​ing hearsay that would be admis​sible on the issue of probable cause. The district court refused. On appeal, the 11th Cir​cuit re​versed, holding that it was error allow the government to present hearsay evidence be​fore the jury. The judge's curative instruction was insufficient to erase the prejudice. He did not tell the jury it could not use hearsay for the truth of the matter asserted, but told them to use the hearsay as background. The hearsay contained references to claimant's supposed financial backings of a known drug lord, and to numerous re​ports detailing inci​dents of drug deal​ing near the subject prop​erty. The dis​trict court erred in refusing to bifurcate the trial. U.S. v. One Parcel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992).xe "U.S. v. One Parcel of Real Es​tate at 1012 Germantown Road, 963 F.2d 1496 (11th Cir. 1992)."
Kansas District Court bifurcates criminal forfeiture trial where defendant intended to take the 5th. (540) Immediately before trial, defendant moved to bifurcate the guilt and forfeiture phases of his criminal trial. The district court concluded that under U.S. v. Jenkins, 904 F.2d 549 (10th Cir. 1990), the preferred practice in the Tenth Circuit is to grant bifurcation where a defendant expresses an intention to testify as to the forfeiture issues, while maintaining his Fifth Amendment right to silence on issues of guilt. The court held that evidence, arguments, and instructions relevant only to forfeiture issues would be reserved to the forfeiture phase of the trial. U.S. v. Ruedlinger, 1997 WL 161960 (D. Kansas 1997) (not reported in F.Supp.).xe "U.S. v. Ruedlinger, 1997 WL 161960 (D. Kansas 1997) (not reported in F.Supp.)."
Louisiana District Court holds that motion challenging criminal forfeiture is premature when filed before guilty verdict or plea. (540) Government seized assets from defendant and filed notice of criminal forfeiture. Defendant filed motion to dismiss the notice. Defendant argued that the forfeiture of assets violated the ex post facto clause of the Constitution because the assets were acquired prior to the enactment of CAFRA. The Eastern District of Louisiana district court noted that under F.R.Crim.P. 32.2, judgment of forfeiture cannot be entered until after a guilty verdict or plea is entered. Motion denied as premature. U.S. v. Sudeen, 2002 WL 1897095 (E.D.La. 2002).

New York District Court discusses rationale for bifurcated criminal forfeiture trials. (540) In their private suit, the parties disagreed whether the trial should be bifurcated into liability and damages phases. The S.D.N.Y. district court compared civil trials to criminal RICO forfeiture cases: “My purpose in conducting the damages phase before a second jury is to ensure the integrity of the trial process. There is a risk inherent in a bifurcated trial: if jurors know that answering a question in one way will end the case and answering in the other way will extend their jury service, some may be tempted to push the release button. For this reason it is the practice of this court, in criminal RICO trials, to receive the jury’s verdict of conviction or acquittal before telling the jurors that, having convicted the defendant, they must now embark upon the often complex task of determining whether specified property is subject to forfeiture….” LNC Investments, Inc. v. First Fidelity Bank, 2000 WL 422399 (S.D. N.Y., 2000). xe "LNC Investments, Inc. v. First Fidelity Bank, __ F.Supp.2d __, 2000 WL 422399 (S.D. N.Y. April 12, 2000) No. 92 Civ. 7584 CSH."

xe "Local 851 of the International Brotherhood of Teamsters v. Thyssen Haniel Logistics, et al., __ F.Supp.2d __, 2000 WL 360074 (E.D. N.Y. March 30, 2000) No. 95 CV 5179."
Pennsylvania District Court finds defendant waived right to contest criminal forfeiture. (540) Defendant was convicted by a jury of multiple offenses related to a string of armed bank robberies. The indictment also contained a forfeiture count related to property purchased with the proceeds of the robberies. Before the return of the jury, defendant stipulated through his counsel that he would not contest the forfeiture allegations if the jury returned guilty verdicts on the substantive counts. The judge accepted the stipulation, but did not personally address the defendant on the subject. The jury found defendant guilty, and the court dismissed them without hearing the forfeiture evidence. At sentencing, the government produced a written stipulation regarding the forfeiture, which the defendant refused to sign. The court found defendant had waived his right to object to the forfeiture, and entered the order without the defendant’s written consent. U.S. v. Collazo, 1999 WL 1285823 (E.D. Pa. 1999).xe "U.S. v. Collazo, 1999 WL 1285823 (E.D. Pa. 1999)."
Virginia District Court finds that under the post-Libretti F.R.Crim.P. 32.2, the court determines the issue of forfeiture, not the jury, unless a party specifically requests otherwise. (540) After defendant was tried and convicted of various drug trafficking charges and the jury had been dismissed, the criminal forfeiture issue against $500,000 and an SUV was decided by the district court judge under F.R.Crim.P.32.2. Rule 32.2, promulgated following the Supreme Court’s Libretti decision, holds that the issue of criminal forfeiture need not be submitted to a jury in the form of a special verdict unless a party specifically so requests. The defendant later filed motions to challenge the judicial forfeiture hearing and order. Because defendant had not, upon being convicted, specifically requested that the jury hear the forfeiture count but rather remained silent when the jury was excused, the E.D.Va. district court held that the judicial determination of forfeiture was proper. U.S. v. Davis, 177 F.Supp.2d 470 (E.D.Va. 2001).
Rule 32 is amended to permit court to order forfeiture after conviction, but before sentencing. (540) On April 23, 1996, the Supreme Court forwarded to Congress an amendment to Rule 32(d)(2), Fed. R. Crim. P., to permit a court to enter a preliminary forfeiture order before sentencing. The Advisory Committee Report notes that the government’s statutory right to discover the location of property subject to forfeiture is triggered by the entry of an order of forfeiture. See 18 U.S.C. §1963(k) and 21 U.S.C. §853(m). If that order is delayed until sentencing valuable time may be lost in locating assets which may have become unavailable or unusable.” In addition, third parties cannot petition the court to begin ancillary proceedings until the forfeiture order has been entered. See 18 U.S.C. §1963(l) and 21 U.S.C. §853(m). Moreover, because the govern​ment cannot actually seize the property until an order of forfeiture is entered, it may be necessary for the court to enter restraining orders to maintain the status quo. The amendment permits the court to enter its order of forfeiture at any time before sentencing. The change is effective December 1, 1996, unless Congress disagrees. For the full text of the amendment and the Advisory Committee Note, see 59 Crim. L. Rptr. 2081 (May 8, 1996). 

