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Supreme Court rejects, in the RICO context, maxims that criminal forfeitures are dis​favored and forfeiture statutes must be strictly construed. (100) Defendant was con​victed of violating the RICO statute, 18 U.S.C. §1962, for his participation in an arson-for-profit scheme in which buildings were burned to obtain insurance proceeds. In the course of attacking the jury’s verdicts of forfeiture under 18 U.S.C. §1963(a) of insur​ance payments made to the defendant, the defendant relied on the general propositions that “criminal forfeit​ures are disfavored in law and that forfeiture statutes, as a consequence, must be strictly construed.” The Supreme court upheld the forfeiture of the insurance payments, ruling that RICO forfeiture reaches the proceeds and profits of the underly​ing criminal activity. The Court did not comment on the general validity of the principle of strict construction of forfeiture statutes, but noted that Congress specified in the RICO statute that it should “be liberally con​strued to effect its remedial purposes.” Russello v. U.S., 464 U.S. 16, 104 S.Ct. 296 (1983).xe "Russello v. U.S., 464 U.S. 16, 104 S.Ct. 296 (1983)."
4th Circuit holds that under Supremacy Clause, federal forfeiture law supersedes state law garnishment protections. (100) In wide-ranging investment scheme, nationwide network of “traders” and associates conspired to bilk millions of dollars from investors and were convicted. They appealed their convictions and sentences. The 4th Circuit found their challenges to be meritless and affirmed, concluding that federal forfeiture law supersedes Georgia state law garnishment protections for funds seized and forfeited from individual retirement accounts (IRAs). U.S. v. Bollin, 2001 WL 630666 (4th Cir. 2001) (unpublished).

4th Circuit upholds FDA seizure of adulter​ated antibiotics, rejecting claim of export exemption. (100) The FDA filed a com​plaint for forfeiture requesting the seizure and condem​nation of 104 drums of “adulter​ated” bulk anti​biotics. The drugs were alleged to be “adulterat​ed” because they “were not manu​fac​tured according to ‘current good manufac​turing prac​tice.’” The manufacturer did not dispute the issue of adulteration, but argued that the drugs were exempt from this requirement under 21 U.S.C. §381(e)(1) because they were intended for export. This exemption requires, inter alia, that the drug accord with the specifications of “the” foreign purchaser and is not in conflict of the laws of “the” country to which it is intended to be exported. The affidavit of the manufacturer that he could locate some foreign purchaser in a country that could meet these requirements was deemed insufficient and the forfeiture was upheld. U.S. v. Kanasco, Ltd., 123 F.3d 209 (4th Cir. 1997).xe "U.S. v. Kanasco, Ltd., 123 F.3d 209 (4th Cir. 1997)."
4th Circuit holds 21 U.S.C. §881 is a civil, not a criminal statute. (100) Although forfeiture is punitive in nature, 21 U.S.C. §881 is a civil provi​sion. By providing that the Rules of Civil Pro​cedure are to be used, Congress has indicat​ed its preference. Sec​ondly, the remedial, non-punitive purposes of the statute are so strong that the Congressional intent was not negated by the existence of some punitive effect. U.S. v. Santoro, 866 F.2d 1538 (4th Cir. 1989).xe "U.S. v. Santoro, 866 F.2d 1538 (4th Cir. 1989)."
5th Circuit says court improperly limited scope of property forfeitable under 18 U.S.C. §1467. (100) Under 18 U.S.C. §1467(a)(3), a person convicted of certain offenses involving obscene materials forfeits his interest in any property used or intended to be used to commit or promote the commission of the offense. The 5th Circuit found that the district court improperly construed §1467 to authorize for​feiture only of property actually used in the offense. The court's discretion is much broader, and includes both property used or intended to be used, including real property. The dis​trict court also improperly narrowed the scope of §1467(a)(3) to include only property used to produce or transport obscene articles. This im​proper construction led the court to improperly refuse consideration of certain evidence(FBI sum​maries of 72 unindicted videotapes, and 369 videos in defendants' inventory which had been found ob​scene in unrelated state prosecutions. U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993).xe "U.S. v. Investment Enterprises, Inc., 10 F.3d 263 (5th Cir. 1993)."
6th Circuit rules drug forfeiture statute is retroactive. (100) Defendant was convicted in 1973 and 1974 of conspiracy to distribute marijuana. In 1991, he was again arrested on drug charges. Pursuant to 21 U.S.C. §881(a)(6), the government sought to forfeit real property in Tennessee that defendant had purchased in 1989, on the theory that the property was the proceeds of drug trafficking. Defendant testified that the property was purchased with money he made from drug trafficking in the 1970’s, which he had hidden and hoarded until the 1980’s. He argued that §881(a)(6) was not amended to cover the proceeds of drug trafficking until November 10, 1978, and therefore did not cover drug money received before its effective date. The Sixth Circuit disagreed. Citing Landgraf v. USI Film Products, 511 U.S. 244 (1994), it held that the statute “did not attach new legal consequences to events completed before its enactment,” and could properly be applied retroactively. Drug trafficking has always been illegal and defendant never had any vested right to money garnered from that activity. In addition, the court held that the money defendant earned in the drug trade did not become “proceeds” under the statute until it was used to purchase the real estate in issue. U.S. v. Four Tracts of Property on the Waters of Leiper’s Creek, 181 F.3d 104 (6th Cir. 1999) (table) (unpublished). xe "U.S. v. Four Tracts of Property on the Waters of Leiper’s Creek, 181 F.3d 104 (6th Cir. 1999) (table) (unpublished)."
6th Circuit upholds forfeiture of modified de​scramblers under Electronic Communi​cations Pri​vacy Act. (100) Claimants modi​fied other​wise legal descramblers to enable purchas​ers to receive pre​mium pay satellite television chan​nels without paying a fee to the program​mers. The 6th Circuit held that the modified de​scramblers were forfeitable under the Elec​tronic Communications Privacy Act. The Act prohibits the intentional interception of electron​ic communications. The court found that this included the modification of descramb​lers to allow unautho​rized viewing of scrambled satel​lite television. Since claimant was subject to criminal prosecution under the statute, the defendant res was subject to forfeiture under 18 U.S.C. §2513. U.S. v. One Macom Video Cipher II, 985 F.2d 258 (6th Cir. 1993).xe "U.S. v. One Macom Video Cipher II, 985 F.2d 258 (6th Cir. 1993)."
6th Circuit holds that criminal forfeiture statute is not exclusive method of for​feiting imported contraband. (100) An importer of for​feited drug parapher​nalia claimed that the criminal for​feiture mechanism of 19 U.S.C. §857(c) was the ex​clusive method of for​feiting such property and there​fore the gov​ernment's use of the civil forfeiture provisions of 19 U.S.C. §1595a(c) was improper. The 6th Cir​cuit dis​agreed, stating that absent a clearly expressed Congressional in​tention to the contrary, two co-existent statutes will each be regarded as effective. Here, the purposes of civil and criminal forfeitures are different. Thus, the two statutes are not mutually exclu​sive. U.S. v. 57,261 Items of Drug Paraphernalia, etc., 869 F.2d 955 (6th Cir. 1989). xe "U.S. v. 57,261 Items of Drug Paraphernalia, etc., 869 F.2d 955 (6th Cir. 1989). "
7th Circuit holds Assimilative Crimes Act does not assimilate state civil penalty statutes. (100) In a case that might have some application to forfeiture matters, the government sought to prosecute a drunk caught driving on a federal enclave by assimilating Wisconsin traffic laws into the federal code through the Assimilative Crimes Act, 18 U.S.C. §13. Wisconsin law imposed only civil penalties for first-time drunk driving. The Seventh Circuit held that the Assimilative Crimes Act assimilates only state criminal statutes, and not state regulatory or civil penalty schemes. Thus, the federal court lacked subject matter jurisdiction over this action. U.S. v. Devenport, 131 F.3d 604 (7th Cir. 1997).xe "U.S. v. Devenport, 131 F.3d 604 (7th Cir. 1997)."
9th Circuit rejects retroactivity for statute permitting forfeiture of bank account for laundered funds. (100) In September, 1992, the government seized $814,254.76 from an inter​bank account. That account had been used to launder money, but none of the seized cash was actually traceable to money laundering. A month later, in October, 1992, Congress enacted 18 U.S.C. §984, permitting the civil forfeiture of money in a bank account even when the money seized is not directly traceable to the laundered funds, so long as the account prev​iously contained the funds involved in or trace​able to the illegal activity. However, the Ninth Circuit held that the new statute was not retroactive, and therefore did not apply to the present seizure. Accordingly, the forfeiture of the funds in this case was reversed. U.S. v. $814,254.76, in U.S. Currency, 51 F.3d 207 (9th Cir. 1995).xe "U.S. v. $814,254.76, in U.S. Currency, 51 F.3d 207 (9th Cir. 1995)." 

9th Circuit says forfeiture statutes are strictly construed against the government. (100) The 9th Circuit said that even if it found the forfeiture statute ambiguous, "forfeiture statutes are strictly construed against the government." See U.S. v. One 1936 Model Ford V-8 DeLuxe Coach, 307 U.S. 219, 226 (1939). "Government confiscation of private property is disfavored in our constitutional system. We are therefore reluctant to find that a statute allows forfeiture where a plausible interpretation of the statute would not allow it." U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994).xe "U.S. v. $191,910.00 in U.S. Currency, 16 F.3d 1051 (9th Cir. 1994)."
9th Circuit says statute permitting civil forfeiture of money not directly traceable to laundered funds is prospective. (100) In September, 1992, the government seized $814,254.76 from an interbank account. That account had been used to launder money, but none of the seized cash was actually traceable to money laundering. In October, 1992, Congress enacted 18 U.S.C. §984, permitting the civil forfeiture of money in a bank account even when the money seized is not directly traceable to the laundered funds, so long as the account previously contained the funds involved in or traceable to the illegal activity. The Ninth Circuit held that 18 U.S.C. §1984 does not apply to acts committed before its passage. By permitting civil forfeiture of money not directly traceable to laundered funds, it increased a party's liability for past conduct. Since there was no clear congressional intent that the statute operate retroactively, it did not do so. Accordingly, the forfeiture of funds in this case was reversed. U.S. v. $814,254.76, in U.S. Currency, 51 F.3d 207 (9th Cir. 1995).xe "U.S. v. $814,254.76, in U.S. Currency, 51 F.3d 207 (9th Cir. 1995)."
9th Circuit distinguishes between crimin​al and civil as​pects of civil forfeiture actions. (100) Civil forfeiture actions con​stitute a hy​brid procedure of mixed civil and criminal law el​ements. Because civil forfeiture statutes aid in the enforce​ment of criminal laws, courts have de​veloped limited consti​tutional criminal law protections for owner-claimants. Thus both the 4th and 5th Amendments apply but not the double jeopardy clause nor the Federal Rules of Criminal Proce​dure. Once the gov​ernment shows probable cause to believe that the property was used in violation of federal drug laws, the burden of proof shifts to the claimant to show that no probable cause ex​isted. Due process does not required an im​mediate post-deprivation hearing, as long as for​feiture proceedings are commenced without unreason​able delay. Thus in evaluating whether a claimant's rights have been re​spected, the 9th Circuit found it nec​essary to "clearly distin​guish between the criminal and civil aspects of civil forfeiture actions." U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990).xe "U.S. v. One 1985 Mercedes, 917 F.2d 415 (9th Cir. 1990)."
9th Circuit holds that prior approval from magistrate before seizure of real pro​perty cured any constitutional de​fect in 21 U.S.C. 881. (100) On its face, 21 U.S.C. §881 allows sei​zure of real prop​erty without prior ju​dicial review. The 9th Circuit noted that a dis​trict court in Florida has held that, absent exi​gent circumstances, the consti​tution forbids such seizures. However, in this case the gov​ernment sought prior ap​pro​val from a mag​istrate before seizing the property. The court held that "[t]his precau​tionary prior judicial re​view sufficiently cured any possi​ble constitu​tional defect." U.S. v. Tax Lot 1500, 861 F.2d 232 (9th Cir. 1988).xe "U.S. v. Tax Lot 1500, 861 F.2d 232 (9th Cir. 1988)."
9th Circuit holds that savings statute permits forfeiture of airplane even after the law was amended. (100) The savings statute, 1 U.S.C. §109 pre​cludes the appli​cation of new criminal sen​tencing laws repealing harsher ones in force at the time the offense was com​mitted. It applies to all of​fenses com​mitted while the statute was in force, even if the prosecu​tion was initiated af​ter the re​peal. It also applies to civil pen​alties and forfeitures. It thus permits the for​feiture of the Piper aircraft which was used to trans​port an illegally taken bear, even though the forfeiture statute was amended shortly there​after to provide for for​feiture only when a fel​ony convic​tion is ob​tained. U.S. v. Van Horn, 836 F.2d 1235 (9th Cir. 1988).xe "U.S. v. Van Horn, 836 F.2d 1235 (9th Cir. 1988)."
10th Circuit holds that statute does not require injunction on claimant's motion. (100) Claimant filed a motion for an injunction against the sale of forfeited property pending appeal. He argued that once he made the motion, 28 U.S.C. §1355(c) instructs the court to enter the stay without regard to the strength of his argument that he had a valid interest in the property. The Tenth Circuit held that the statute did not require the injunction, and that the necessity of the stay would be determined under the same four‑part test applied in other cases. Claimant must show that he is likely to prevail on the merits, will be irreparably harmed in the absence of a stay, other parties will not be harmed by the entry of a stay, and the public interest favors a stay. Claimant's conclusory argument that he was an innocent owner was insufficient to demonstrate that he was likely to succeed on appeal. U.S. v. Various Tracts of Land in Muskogee and Cherokee Counties, 73 F.3d 747 (10th Cir. 1996).xe "U.S. v. Various Tracts of Land in Muskogee and Cherokee Counties, 73 F.3d 747 (10th Cir. 1996)."
11th Circuit holds five-year statute of limitations period did not commence until government discovered that properties subject to forfeiture were purchased with drug proceeds. (100) Government brought civil in rem forfeiture proceedings against two parcels of real property purchased by convicted drug dealer with proceeds of drug transactions. Parcels were titled in name of convicted drug dealer’s son. Son moved to dismiss on ground that action was barred by five-year statute of limitations, and District Court granted his motion to dismiss with prejudice. The 11th Circuit held that (1) government established probable cause that parcels were purchased with proceeds of drug transactions; (2) son did not establish innocent owner defense; and (3) limitations period did not commence running until government discovered connection between drug sales and properties, not on earlier date when properties were titled in names of drug dealer’s family members.  Reversed and remanded. U.S. v. Carrell, 252 F.3d 1193 (11th Cir. 2001).

11th Circuit says "underlying offense" for civil forfeiture purposes was not crime of conviction. (100) Claimant sold cocaine from his grocery store, which was near a junior high school. Police found three grams of cocaine on his person when he was arrested. He pled guilty in state court to unlawful possession of cocaine. The federal government then filed a civil forfeiture action against his store under 21 U.S.C. §881(a)(7), which authorizes the forfeiture of any property used to commit a violation of the Con​trolled Substances Act punishable by more than one year. Claimant argued that the forfeiture statute was inapplicable because the crime of conviction was possession of three grams of cocaine—a misdemeanor punishable by a maxi​mum of one year. The Eleventh Circuit held that the underlying offense was possession with intent to distribute, aggravated by the property's proximity to a junior high school, for which the minimum imprisonment was 15 months. The fact that the government might not have been able to satisfy the burden of criminal prosecution with respect to intent to distribute was irrelevant. U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996).xe "U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom​ery, Alabama, 74 F.3d 1165 (11th Cir. 1996)."
District Court holds that in rem civil for​feiture is "remedial" and therefore applies retro​actively. (100) In this civil forfeiture pro​ceed​ing under the Finan​cial Institution Reform, Recovery and En​forcement Act ("FIRREA)," the District Court noted that where Congres​sional intent is ambiguous, "a statute may be applied retroactively if it merely af​fects reme​dies and does not change substan​tive rights." The court held that in the context of FIRREA, in rem civil forfeiture re​sembles a remedial measure. "In con​​trast to FIRREA's criminal forfeiture and civil penal​ties provisions which attach to the person, 18 U.S.C. §982, 1031, FIRREA's civil for​feiture provisions do not focus on the indi​vidual but rather his property." Thus the court upheld the forfeiture of the property that the claimant purchased after mak​ing false statements on his loan application prior to the effective date of the statute. The leg​islative scheme was remedial in na​ture and not sub​stan​tive, and therefore could be ap​plied retroactive​ly. U.S. v. 403-1/2 Skyline Drive, La Habra Heights, CA, 797 F.Supp. 796 (C.D. Cal. 1992).
Federal Circuit finds that it lacks jurisdiction to hear claims based on the discretionary Asset Forfeiture Fund (AFF) statute. (100) Plaintiff signed a Cooperating Individual Agreement with the DEA to provide information on certain drug activities. In the Agreement, he acknowledged that he would not violate criminal laws and that he may be asked to testify in court. The Agreement contained no obligations for the defendant government. Plaintiff claimed that the government, through its DEA agents, also made an oral contract with him that required DEA to pay him 25% of the value of any seizures effectuated through information received from him. He claimed that DEA owned him $199,800 for information that led to a seizure of $1.8 million. The government denied that any such oral contract exists. Four years after signing the Agreement, plaintiff was arrested on drug charges. He defended against those charges by arguing that he was acting as an agent for the DEA and had no intentions to commit a crime. He was acquitted of all charges. DEA claimed he was not a DEA informer during the activities for which he was indicted and thus revoked any award for which he might have been eligible as a result of his work as an informer. Plaintiff filed suit against the government in the Southern District of Florida district court, which transferred the action to the Court of Federal Claims because the district court lacked subject matter jurisdiction over the Tucker Act breach of contract claim. In his suit, plaintiff sought reinstatement of the awards, compensation for time spent in federal prison while awaiting trial, and the costs of defending his criminal case. The Court of Federal Claims noted that because the payment of money to informants from the AFF is discretionary, the AFF statute is not money-mandating. Because the AFF statute is not a money-mandating statute, the Court of Federal Claims held that it lacked jurisdiction to hear claims based on that statute and thus granted the government’s motion to dismiss. In addition, the government’s cross-motion for summary judgment on the plaintiff’s breach of contract and unjust enrichment claims was granted, because he had not been able to create a genuine issue as to a material fact regarding the elements of an implied-in-fact contract. There was no contract, the court held. This case contains a broad discussion of the elements of an implied-in-fact contract. John Doe v. United States, 2003 WL 22703210 (Fed. Cir., Nov. 14, 2003).

 SEQ CHAPTER \h \r 1Federal Circuit finds that Assets Forfeiture Fund statute is a money-authorizing statute, not a money-mandating statute. (100) Plaintiff assisted the FBI in a sting operation that resulted in the indictment of Columbo family members on drug and money laundering charges. As part of a plea agreement, one of the defendants agreed to the forfeiture of a horse farm that sold for $5.6 million. Plaintiff filed an action seeking 25% of the sale proceeds, alleging that the FBI agents promised him 25% of the sale proceeds in return for his assistance. The FBI records showed that he had been paid $2,000 a month plus car expenses, for a total of more than $80,000 during the sting operation. The Court of Federal Claims found that it did not have jurisdiction to entertain the informant’s claim that he was owned money from the forfeiture sale proceeds and dismissed the complaint. The Federal Circuit found that a valid statutory claim under the Tucker Act must be based upon a “money-mandating” statute, and the Department of Justice Assets Forfeiture Fund, 28 U.S.C. Section 524(c)(a)(B) was not such a statute. Rather, the statute is a money-authorizing statute. The Federal Circuit held that the Fund did not contain a “sufficiently clear expression” that Congress intended to waive sovereign immunity so as to create a substantive right to compensation whenever an individual provides assistance to law enforcement. The Federal Circuit also rejected the informant’s quantum meruit argument because there was not a contractual arrangement between the informant and the FBI to pay him 25% of the sale proceeds. Perri v. U.S., 2003 WL 21955041 (Fed. Cir., August 18, 2003).xe "U.S. v. 403-1/2 Skyline Drive, La Habra Heights, CA, 797 F.Supp. 796 (C.D. Cal. 1992)."
Illinois District Court finds that judicial forfeiture action against firearms was timely filed, where ATF commenced administrative forfeiture proceedings within 120 days of seizure. (100) ATF agents seized firearms, ammunition, and explosives from home and business of claimants and commenced administrative forfeiture proceedings within 120 days of seizure. After the government filed judicial forfeiture action, claimants moved for partial summary judgment under 18 USC §924(d)(1) and 26 USC §5872, asserting that the judicial action was untimely. Government asserted that filing deadline was satisfied when the administrative proceedings were commenced within 120 days of seizure. Claimant contended in his affidavit that seized explosives did not meet the statutory definition. District Court held that actions were timely filed, and that claimant’s affidavit was of little assistance, and denied claimant’s motion for partial summary judgment. U.S. v. Miscellaneous Firearms, 150 F.Supp.2d 988 (C.D.Ill. 2001).

Pennsylvania District Court grants first preliminary injunction under Anticyber​squatting Act. (100) On November 29, 1999, President Clinton signed the Anticybersquatting Consumer Protection Act (amending Section 43(a) of the Lanham Act), 15 U.S.C. §1125. The bill prohibits profiteering by cyber-squatters who register domain names clearly linked to the intellectual property of third parties and hold the names for ransom. Among the remedies available to the trademark owner is the right to proceed in rem against the domain name itself, thereby avoiding the obstacle faced by previous plaintiffs who were unable to locate the profiteering registrants. See, J. Voelzke, “New Cybersquatting Law Gives Trademark Owners Powerful New Weapons Against Domain Name Pirates,” 17 Computer Law 3 (2000). Plaintiff, a cartoonist, brought an action against a cybersquatter seeking, inter alia, a preliminary injunction against use of variations of his “joecartoon.com” domain name. The district court entered the requested injunction, the first issued under the Act. Shields v. Zuccarini, 89 F. Supp.2d 634 (E.D. Penn. 2000).xe "Shields v. Zuccarini, 89 F. Supp.2d 634  (E.D. Penn. 2000)."
Court of International Trade details factors to be considered in setting monetary penalties. (850)(100) The Customs Service filed this action to recover civil monetary penalties under the Trade Act, 19 U.S.C. §1592, because defendant smuggled machine parts into the U.S. to avoid paying duties. The U.S. Court of International Trade set the penalty at $400,000 after an extensive review of the principles and standards to be applied in setting monetary penalties, and enunciated fourteen relevant factors: (1) the defendant’s good faith effort to comply with the statute; (2) the defendant’s degree of culpability; (3) the defendant’s history of previous violations; (4) the nature of the public interest in ensuring compliance with the regulations involved; (5) the nature and circumstances of the violation at issue; (6) the gravity of the violation; (7) the defendant’s ability to pay; (8) the effect of the penalty on the defendant’s business; (9) that the penalty not “shock the conscience of the court;” (10) the economic benefit of the violation to the defendant; (11) the harm to the public; (12) the value of vindicating agency authority; (13) whether the party sought to be protected by the statute had been adequately compensated for the harm; and (14) such other matters as justice may require. U.S. v. Complex Machine Works Co., 1999 WL 1216106 (CIT) (U.S.C.I.T. 1999).xe "U.S. v. Complex Machine Works Co., 1999 WL 1216106 (CIT) (U.S.C.I.T. 1999)."
Court of Federal Claims holds that cooperating witness not entitled under MOU with FBI to award of 25% from proceeds of sale of large horse farm. (100) Plaintiff, a former FBI confidential informant in the FBI’s witness protection program, filed an action alleging that he had a memorandum of understanding with the government to pay him 25% of the proceeds from the sale of a large horse farm seized from members of an organized crime family. Under the Justice Assets Forfeiture Fund, 28 U.S.C. Section 524, the Attorney General has discretionary authority to pay awards “for information or assistance directly related” to criminal drug law violations or “leading to civil or criminal forfeiture.” (emphasis added) The discretionary award is limited to $250,000, and the plaintiff was paid modest sums for his cooperation. He filed a motion to compel the production of names of the FBI undercover review committee, and the government filed a motion for summary judgment. The Court of Federal Claims, finding there to be no evidence of a promise by anyone in the FBI to pay plaintiff 25% or any other percentage of the proceeds from the sale of the farm, granted the government’s motion for summary judgment. Perri v. U.S., 53 Fed.Cl. 381 (Fed. Cl. 2002).    

Congress enacts criminal forfeiture provi​sion for “unauthorized access device” and clone phone cases. (100) On April 24, 1998, Congress enacted the Wireless Telephone Protection Act, Pub. L. No. 105-172, 112 Stat. 53 (1998), and added criminal forfeiture provisions to 18 U.S.C. §1029. Section 1029 makes it illegal to manufacture, use, possess, or traffic in counter​feit or fraudulent “access devices,” such as credit cards, PIN numbers, account numbers, and the like which can be used to obtain goods or services. Among the prohibited devices are “clone phones” (cellular telephones reprogram​med to use stolen identifying numbers from real customers) and similar means of obtaining cellu​lar telephone service for free. Hence the nexus to the Wireless Telephone Protection Act. The new provision, 18 U.S.C. §1029(c)(1)(C), authorizes criminal (but not civil) forfeiture of “any personal property used or intended to be used” to commit an offense under §1029. Proceeds traceable to §1029 violations are currently civilly and criminally forfeitable under 18 U.S.C. §981(a)(1)(C) and 18 U.S.C. §982(a)(2)(B).

Congress passes telemarketing fraud bill with asset forfeiture provisions. (100) On June 16, 1998, Congress passed the Telemarketing Fraud Prevention Act. The Act requires the forfeiture of real and personal property used in committing telemarketing fraud, as well as of the proceeds of the offense. In addition, the bill requires mandatory restitution to victims of telemarketing fraud and mandatory penalties for offenders. The legislation also directs the U.S. Sentencing Commission to amend the Sentencing Guidelines to provide sentence enhancements for large numbers of vulnerable victims and for the use of sophisticated means in carrying out or concealing the crime. President Clinton is expected to sign the bill. Full text of the bill is available at the website of the Library of Congress, http://thomas.loc.gov.

Judicial Fellow summarizes state of forfeiture law. (100) In a brief article appearing in West’s Federal Rules Decisions, Fifth Circuit Deputy Circuit Executive and Judicial Fellow David Pimental reviews the history of forfeiture law, summarizes various forfeiture statutes, and discusses several current issues in forfeiture law. The article has some useful appendices. One of the most interesting facts noted in the article is the dramatic decline of federal civil forfeiture filings from 5,434 in 1992 to 2,353 in 1997. The author attributes the decline to court decisions declaring civil forfeitures punishment for purposes of double jeopardy, thus barring subsequent criminal prosecution. The author predicts that the reversal of this line of cases (through the Supreme Court’s decisions in U.S. v. Ursery,, 518 U.S. 267 (1996), and Hudson v. U.S., 118 S.Ct. 488 (1997)), together with a renewed DOJ initiative to revitalize forfeitures will cause forfeiture filings to rebound. David Pimental, Forfeiture Procedure in Federal Court: An Overview, 183 F.R.D. 1 (1999).xe " Pimental, David, Forfeiture Procedure in Federal Court\: An Overview, 183 F.R.D. 1 (1999)."
Article urges consideration of civil forfeitures at sentencing. (100) Sandra Guerra argues that cer​tain civil forfeitures actually serve the pur​pos​es commonly pursued by the criminal law. The forfeiture statutes should be reformed to per​mit only remedial forfeitures to be brought in civil actions, with punitive forfeitures per​mitted only after conviction for a criminal offense. Even without this reform, sentencing judges should depart downward to take account of any pun​i​tive forfeiture imposed on a defendant, and the Sentencing Commission should amend the guide​lines to require judges to take account of such forfeitures., Reconciling Fed​eral Asset Forfeitures and Drug Offense Sen​tencing, 78 Minnesota L. Rev. 805-56 (1994).xe "Reconciling Fed​eral Asset Forfeitures and Drug Offense Sen​tencing, 78 Minnesota L. Rev. 805-56 (1994)."
Article provides useful analysis of proposed legislative reforms of forfeiture law. (100) Andrea M. Jakkola undertakes a timely and useful summary of the current status of federal forfeiture law and the most prominent current reform proposals. The article discusses the history of civil forfeiture, current civil forfeiture practices, the basic constitutional protections afforded property owners (with particular emphasis on the holdings of U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993), Austin v. U.S., 509 U.S. 602 (1993), and U.S. v. Ursery, 518 U.S. 267 (1996)), and the status of innocent owner defenses. The most useful portion of the article is a summary of the two most prominent legislative proposals for changes in federal forfeiture law, the bill sponsored by Rep. Henry Hyde (R.-Ill.), and the bill drafted by the Department of Justice. The article concludes by “cautioning Congress to tread slowly in reforming civil forfeiture as this is a complex area of law where extreme action may prove disastrous to law enforcement efforts to combat crime.” Andrea M. Jakkola, Note: Civil Forfeiture Reform: The Challenge for Congress to Preserve Its Legitimacy While Preventing Its Abuse, 23 J. Legis. 93 (1997).xe " Jakkola, Andrea M.,  Note\: Civil Forfeiture Reform\: The Challenge for Congress to Preserve Its Legitimacy While Preventing Its Abuse, 23 J. Legis. 93 (1997)."
DOJ Asset Forfeiture official defends for​feiture. (100) In a journal article, Stefan D. Cassella, Assistant Chief of the Asset Forfeiture and Money Laundering Section of the U.S. Department of Justice, defends current federal asset forfeiture law and discusses Department proposals for reform. Cassella argues that asset forfeiture is a necessary and powerful law enforcement tool, and examines a number of common criticisms of the practice. He observes that the much-maligned legal fiction in in rem civil forfeitures that the property committed the offense is little more than a “shorthand for the way a civil case is styled;” a finding that a crime was committed by a particular person remains a prerequisite for civil forfeiture. He suggests that the reason civil forfeitures are often uncontested is not because the procedures are cumbersome or unfair, but because the evidence of forfeitability is so plain. He argues that the due process protections afforded claimants under federal law are generally adequate, as are federal protections for innocent owners. Finally, he urges adoption of DOJ-drafted legislation introduced by Rep. Charles Schumer (D-N.Y.), which would authorize forfeiture of all criminal proceeds, extend the innocent owner defense to all federal forfeiture statutes, and make certain procedural changes. Stefan D. Cassella, Forfeiture Is Reasonable, and It Works, 1 Crim. Law and Proc. News (Spring 1997).xe "Cassella, Stefan D., Forfeiture Is Reasonable, and It Works, 1 Crim. Law and Proc. News (Spring 1997)."
Student author endorses Hyde civil forfeiture reform bill. (100) Author Charlena Toro reviews prevailing law regarding federal in rem civil forfeiture, and then endorses a bill proposed by Rep. Henry Hyde (R.-Ill.) that would make a number of significant changes to current practice. Toro is particularly supportive of provisions in the Hyde bill that would alter procedures for filing claims to seized property, impose on the government the burden of proving forfeitability by clear and convincing evidence, and require court-appointed counsel for indigent claimants. Charlena Toro, Note and Comment: From Piracy to Prostitution – State Forfeiture of an Innocent Owner’s Property: Bennis v. Michigan, 11 Byu J. Pub. L. 209 (1997).xe " Toro, Charlena, Note and Comment\: From Piracy to Prostitution – State Forfeiture of an Innocent Owner’s Property\: Bennis v. Michigan, 11 Byu J. Pub. L. 209 (1997)." 


