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�2nd Circuit finds nexus between property and trafficking in stolen auto parts. (150) Claimants owned an automotive salvage and repair shop and the land upon which the business was located. The government sought the forfeiture of the business and the land based on claimants' trafficking in VIN-altered auto parts and money laundering activities. The Second Circuit held that the government established probable cause to believe that there was a nexus between the property and the illegal conduct. An informant testified that he sold many stolen vehicles and components with removed VINs to the business. Numerous cars and parts found in the company's yard had VINs removed or altered, and the VINs found intact belonged to vehicles that had been reported stolen. Finally, a former bookkeeper testified to the company's irregular transactions with certain "suppliers" of parts. Claimants did not refute this evidence. U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995).�xe "U.S. v. All Assets of G.P.S. Automotive Corp., 66 F.3d 483 (2d Cir. 1995)."�





3rd Circuit requires RICO forfeiture of primarily legitimate bus�iness to be propor�tioned to the offense. (150) Based upon defendants' RICO convictions, the district court ordered a forfei�ture of 100 percent of defen�dants' interest in a busi�ness which was primarily legitimate. The jury had found that one defen�dant's interest in the corporation was tainted to the extent of 10 percent while the other defendant's interest was tainted to the extent of five percent. The 3rd Circuit held that the 8th Amend�ment re�quires that a criminal RICO forfeiture order be justly proportioned to the charged offense. Some proportionality analysis is required when the defen�dant makes a prima facie showing that the forfeiture is grossly dispro�portionate, or bears no close relation to the seriousness of the crime. Here, de�fendants raised a prima facie claim of gross dispro�portionality, and thus the district court should have given the issue careful scrutiny. U.S. v. Sarbello, 985 F.2d 716 (3d Cir. 1993).�xe "U.S. v. Sarbello, 985 F.2d 716 (3d Cir. 1993)."�





4th Circuit says indictment that incorrectly referred to a company as sole proprietorship rather than corporation sufficiently identified property to be forfeited. (150) Defendant sold controlled substances from his drugstore without a prescription. In addition to other penalties, the government sought forfeiture of the store under 21 U.S.C. §853(a). Defendant argued that the indictment did not provide proper notice of the forfeiture because the forfeiture count impro�per�ly referred to his company as a sole proprietorship rather than a corporation. The Fourth Circuit found the argument meritless, since it was plain from the outset that the government was seeking forfeiture of the drugstore and its assets. The indictment precise�ly described the name of the store and its location. There was no chance that anyone could be misled by the reference to the company as a sole proprietorship. U.S. v. U.S. v. Tanner, 61 F.3d 231 (4th Cir. 1995).�xe "U.S. v. Tanner, 61 F.3d 231 (4th Cir. 1995)."�





4th Circuit reverses summary judgment that prop�erty was related to criminal activ�ity. (150) After claimant's conviction for un�lawfully pre�scribing drugs, the government sought to forfeit his property as proceeds of claimant's illegal activity. The district court granted summary judgment in fa�vor of the gov�ernment, but the 4th Circuit reversed, finding no showing of a substantial connec�tion between the property and claimant's criminal activity. Though the government had asserted that claimant's sole source of income was his tainted medical practice, that ex�planation did not connect claimant's crimes to prop�erty that he acquired before his crimi�nal activity. Even re�garding other property, the court found the govern�ment's "conclusory allegation" inadeq�uate to support summary judgment in the absence of any in�dication of the "source or the basis" for the informa��tion. U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), amended and vacated in part, 1 F.3d 219 (4th Cir. 1993).�xe "U.S. v. Borromeo, 995 F.2d 23 (4th Cir. 1993), added to in part and vacated in part, 1 F.3d 219 (4th Cir. 1993)."�





4th Circuit upholds forfeiture of dentist's of�fice used to write illegal prescriptions. (150) The dentist wrote proscrip�tions at his office for illegal drugs to at least eight individuals on over forty different occasions from September 1984 to June 1985. The 4th Circuit held that the office had a "substantial connection" to his illegal drug prescriptions, even though most of his illegal activ�ities were conducted off the premises. Accordingly the dentist's office and the property on which it was located were properly forfeited to the gov�ernment on sum�mary judgment. U.S. v. Schifferli, 895 F.2d 987 (4th Cir. 1990). �xe "U.S. v. Schifferli, 895 F.2d 987 (4th Cir. 1990). "�





5th Circuit upholds restraining order per�mitting operation of business but directing certain pro�ceeds to be deliv�ered to gov�ernment until trial. (150) Defendant and others were indicted on racke�teering charges. The government obtained an ex parte re�straining order pursuant to 18 U.S.C. §1963(d), which prohibited all the defendants and their unindicted corporations from trans�ferring any assets owned by them. The order directed that weekly payments to defendant from the 1989 sale of four businesses be turned over to the gov�ernment and held until forfeitable upon conviction. The order ex�pressly permit�ted the remaining businesses to stay in operation. The 5th Circuit rejected sev�eral constitu�tional challenges to the va�lidity of the re�straining or�der. Since the or�der permitted the busi�nesses to op�erate in a normal business manner, in�cluding the sell�ing of obscene materials, the order did not consti�tute an imper�missible prior restraint of 1st Amend�ment activity. Defendant was not denied procedural due process. Finally, the fact that the re�straining order bound unindicted corporations did not render it imper�missibly overbroad. U.S. v. Jenkins, 974 F.2d 32 (5th Cir. 1992).�xe "U.S. v. Jenkins, 974 F.2d 32 (5th Cir. 1992)."�





5th Circuit affirms forfeiture of entire car com�pany. (150) The 5th Circuit rejected de�fendant's claim that there was in�sufficient evi�dence to support the forfeiture of numerous automobiles and equipment that belonged to his car com�pany. According to defendant, these vehi�cles and equipment were legitimately bought without in�volvement of his criminal enterprise. However, there was ample evi�dence that the company was both derived from the proceeds of a criminal enterprise and af�forded defendant control over a criminal en�terprise. If the motor company was forfeitable, then all of the individual assets of the company were also forfeitable, without any proof that each individual asset had been used in, or pur�chased with the proceeds of, the criminal enter�prise. U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991).�xe "U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991)."�





5th Circuit affirms that jury's special verdict ade�quately identified assets to be forfeited. (150) The 5th Circuit re�jected defendant's ar�gument that the jury's spe�cial verdict re�garding the forfeiture of his car business inadequately speci�fied the property that had been for�feited in violation of Fed. R. Crim. P. 31(e). The jury found that the business had been used to con�trol, and had been purchased with the proceeds of, a continuing criminal conspiracy. This finding identified with suffi�cient specificity the asset subject to forfeiture. The jury was under no obligation to select only certain of the en�tity's assets for forfeiture. If any part of the business was purchased by, or used to control, the proceeds of a continu�ing criminal conspir�acy, then the entire property was subject to forfeiture. U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991).�xe "U.S. v. Puma, 937 F.2d 151 (5th Cir. 1991)."�





7th Circuit says probable cause established by owners' drug activity and discrepancy be�tween legitimate income and value of assets. (150) The government brought a forfeiture action against certain real property worth $3.5 million owned by a family involved in drug trafficking. The Seventh Circuit held that probable cause for the forfeiture was established by the owners' known drug activity and the great discrepancy between their legitimate income and the value of the assets. The government is not required to show a direct connection between the property and the illegal activity. Evidence of prior convictions for drug possession or trafficking is admissible in a probable cause determination. Once the government established probable cause, the burden shifted to the claimants to demonstrate that the property was not used in connection with drug activities. Claimant made no such showing. In fact, claimant failed to respond to the government's statement in support of summary judgment. Therefore, she admitted that the properties were purchased with drug proceeds or were used to facilitate the drug trade. U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995).�xe "U.S. v. All Assets and Equipment of West Side Building Corp., 58 F.3d 1181 (7th Cir. 1995)."�





8th Circuit finds receipts of businesses were not all subject to RICO forfeiture. (150) In a RICO prosecution, the district judge entered pre-convic�tion orders appointing a monitor, and later a receiver, to manage insurance�related companies owned by RICO defendants. The Eighth Circuit held that the government's mere allegation that the companies were enterprises through which defendant conducted racketeer�ing activities did not justify the restraint orders absent identification of the relationship between the companies and the specific assets which might be subject to forfeiture. RICO does not permit the government to seize control of the enterprise that defendants used to accomplish their racketeering, since only defendants' inter�est in the enterprise is forfeitable. The entire gross receipts of defendants' insurance business�es were not "proceeds" of racketeering subject to forfeiture. The insurers' gross receipts would include funds other than racketeering proceeds, such as amounts needed to pay policyholder claims. U.S. v. Riley, 78 F.3d 367 (8th Cir. 1996).�xe "U.S. v. Riley, 78 F.3d 367 (8th Cir. 1996)."�





11th Circuit says "underlying offense" for civil forfeiture purposes was not crime of convic�tion. (150) Claimant sold cocaine from his grocery store, which was near a junior high school. Police found three grams of cocaine on his person when he was arrested. He pled guilty in state court to unlawful possession of cocaine. The federal government then filed a civil forfeiture action against his store under 21 U.S.C. §881(a)(7), which authorizes the forfeiture of any property used to commit a violation of the Con�trolled Substances Act punishable by more than one year. Claimant argued that the forfeiture statute was inapplicable because the crime of conviction was possession of three grams of cocaine—a misdemeanor punishable by a maximum of one year. The Eleventh Circuit held that the underlying offense was possession with intent to distribute, aggravated by the property's proximity to a junior high school, for which the minimum imprisonment was 15 months. The fact that the government might not have been able to satisfy the burden of criminal prosecution with respect to intent to distribute was irrelevant. U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom�ery, Alabama, 74 F.3d 1165 (11th Cir. 1996).�xe "U.S. v. One Parcel Property Located at 427 and 429 Hall Street, Montgom�ery, Alabama, 74 F.3d 1165 (11th Cir. 1996)."�





11th Circuit rejects forfeiture of property obtained before charged acts of racketeering. (150) Defendant was convicted of RICO and Travel Act violations. The Eleventh Circuit rejected the forfeiture of defendant's interest in a casino, because the jury found that the first racketeering act he engaged in occurred after he had already acquired his interest in the property. Property forfeitable in a RICO proceeding is limited to that which the defendant obtains directly or indirectly as a result of the racketeering activity. Property acquired before a defendant commits an act of racketeering cannot be said to have been derived from it. U.S. v. Kramer, 73 F.3d 1067 (11th Cir. 1996).�xe "U.S. v. Kramer, 73 F.3d 1067 (11th Cir. 1996)."�





Nevada District Court says income from self-storage business must be returned after Good violation. (150) The government seized claim�ant’s self-storage business in Hawaii, as fruits or instrumentalities of crime. The seizure occurred without the prior notice and hearing required for seizures of real estate by U.S. v. James Daniel Good Real Property, 510 U.S. 43 (1993). In a prior order, the district court ruled that Good did not require the government to return the income generated by the self-storage business after the seizure because that income was personal property and not rent. In the present opinion, the court reconsidered and concluded that under Hawaii law a rental of storage space did not create a contract for a bailment, but a lease. Accordingly, the revenue from the storage business was rent which had to be returned to claimant by the government. The court went on to hold that restoration must occur immediately. Because under Good rental income derived before a full due process hearing on the merits is not forfeitable even if the real estate ultimately proves to be, the government could not hold the money until final resolution of the case. U.S. v. Real Property Located at Incline Village, 976 F.Supp. 1321 (D. Nev. 1997).


























